DOCUMENT  RESUME 


ED  307  342 


UD  026  528 


TITLE 


INSTITUTION 

PUB  DATE 
NOTE 

AVAILABLE  FROM 


PUB  TYPE 


Medicaid  Issues  in  Family  Welfare  and  Nursing  Home 
Reform.  Including  H.R.  2270,  a  Bill  To  Amend  Title 
XIX  of  the  Social  Security  Act  To  Change  the  Medicaid 
Requirements  for  Nursing  Facilities  Based  on 
Recommendations  of  the  Institute  of  Medicine  of  the 
National  fcademy  of  Sciences.  Hearings  before  the 
Sut'^ommittee  on  Health  and  the  Environment  of  the 
Committee  on  Energy  and  Commerce,  House  of 
Representatives,  One  Hundredth  Congress,  F"»rst 
Session  (April  24  and  May  12,  i987). 
Congress  of  the  U.S.,  Washington,  DC.  House  Committee 
on  Energy  and  Commerce. 
88 

598p.;  Serial  No.  100-73.  Portions  contain  small 
print. 

Superintendent  of  Documents,  Congress.\onal  Sales 
Office,  U.S.  Government  Printing  Office,  Washington, 
DC  20402. 

Legal/Legislative/Reaulatory  Materials  (090) 


EDRS  PRICE  MF03/PC24  Plus  Postage. 

DESCRIPTORS         Chila  Welfare;  *Employed  Parents;  Employed  Women; 

Employment  Problems;  Family  Financ  al  Resources; 

Federal  Legislation;  Federal  Programs;  Fringe 

Benefits;  *Health  Insurance;  Incentives;  Low  Income 

Groups;  Medical  Services;  Mothers;  *Nursing  Homes; 

Older  Adults;  Patients;  Physical  Disabilities; 

Poverty;  Quality  of  Life;  Residential  Care;  *Welfare 

Recipients;  *Welfare  Services 
IDENTIFIERS         *Aid  to  Families  with  Dependent  Children;  *Medicaid; 

Proposed  Legislation;  Social  Security  Act  Title  IV; 

Social  Security  Act  Title  XIX 


ABSTRACl 

Two  hearings  held  a  month  apart  examine  major  issues 
concerning  Medicaid  benefits  in  family  welfare  and  nursing  home 
reform.  The  first  set  of  hearings  discusses  the  proposed  Family 
Welfare  Reform  Act  ol  1987  (H.R.  1720),  which  is  intended  to  replace 
the  Aid  to  Families  with  Dependent  Children  (AFDC)  program  of  the 
Social  Security  Act  Titl3  IV.  Expert  witnesses  from  the  legal  and 
social  services  community  discuss  ways  to  assure  that  women  who  leave 
the  welfare  rolls  and  return  to  work  can  continue  to  have  Medicaid  or 
other  health  care  coverage  for  themselves  and  their  children. 
Statistical  data  are  included  on  two  tables  and  two  graphs.  I'he 
serjond  set  of  hearings  concern  the  Medicaid  Nursing  Home  Quality  Care 
Amendments  of  1987  (H.R.  2270),  to  amend  the  Social  Security  Act 
Title  XIX  to  change  the  Medicaid  requirements  for  nursing  facilities, 
other  than  intermediate  care  facilities  for  the  mentally  retarded. 
The  purpose  of  the  amendments  are  to  improve  the  quality  of  care  that 
poor  elderly  and  disabled  Medicaid  patients  receive  in  nursing  homes. 
New  requirements  concern  the  following:  (1)  service  provision;  (2) 
residents'  rights;   (3)  administration;  and  (4)  compliance  and 
sanctions.  Thity-nine  witnesses  from  the  health  care  community 
provided  supporting  testimony,  including  case  studies.  The  full  text 
cf  H.R.  2270  IS  included.  (FMW) 


MEDICAID  ISSUES  IN  FAMILY  WELFARE  AND 
NURSING  HOME  REFORM 


HEARINGS 

BEFORE  THE 

SUBCOMMITTEE  ON 
HEALTH  AND  THE  ENVffiONMENT 

OF  THE 

COMMITTEE  ON 
ENERGY  AND  COMMERCE 
HOUSE  OF  REPRESENTATIVES 

ONE  HUNDREDIH  CONGRESS 

FIRST  SESSION 
INCLUDING 

H.R.  2270 

A  BILL  TO  AMEND  TITLE  XIX  OF  THE  SOCIAL  SECURITY  ACT  TO 
CHANGE  THE  MEDICAID  REQUIREMENTS  FOR  NURSING  FACILITIES 
(OTHER  THAN  INTERMEDIATE  CARE  FACILITIES  FOR  THE  MENTALLY 
RETARDED)  BASED  ON  RECOMMENDATIONS  OF  THE  INSTITUTE  OF 
MEDICINE  OF  THE  NATIONAL  ACADEMY  OF  SCIENCES 


APRIL  24,  AND  MAY  12,  1987 


Serial  No.  100-73 


Printed  for  the  use  cf  the  Committee  on  Energy  and  Commerce 


ERIC 


us.  GOVERNMEKT  PRINTING  OFFICE 
82658t*  WASHINGTON  1988 

For  ule  by  the  Superintendent  of  Documanta,  CongreaeionaJ  Sftlet  Office 
U.S  Government  Printing  Office,  Washington,  DC  20402 


COMMITTEE  ON  ENERGY  AND  COMMERCE 


JOHN  D  DINGELL, 
JAMES  H  SCHEUER,  New  York 
HENRY  A  WAXMAN,  California 
PHILIP  R  SHArP,  Indiana 
JAMES  J  FLORIO,  New  Jersey 
EDWARD  J  MARKEY,  Massachusetts 
THOMAS  A  LUKEN,  Ohio 
DOUG  WALGREN.  Pennsylvania 
AL  SWIFT,  Washington 
MICKEY  LELAND.  Texas 
CARDISS  COUJNS,  Illinois 
MIKE  SYNAR,  Oklahoma 
W  J  "BILLY"  TAUZIN,  Louisiana 
RON  WYDEN,  Oregon 
RALPH  M  HALL,  Texas 
DENNIS  E  ECKART.  Ohio 
WAYNE  DOWDY,  Miaswsippi 
BILL  RICHARDSON,  New  Mexico 
JIM  SLATTERY,  Kansas 
GERRY  SIKORSKI.  MinnesoU 
JOHN  BRYANT,  Texas 
JIM  BATES,  California 
RICK  BOUCHER,  Virginia 
JIM  COOPER,  Tennessee 
TERRY  L  BRUCE,  Illinois 


Michigan.  Chairman 

NORMAN  F  LENT.  New  York 

EDWARD  R  MADIGAN.  Illinois 

CARLOS  J  MOORHEAD,  California 

MATTHEW  J  RINALDO,  New  Jersey 

WILLIAM  E  DANNEMEYER,  California 

BOB  WHITTAKER,  Kansas 

THOMAS  J  TAUKE,  Iowa 

DON  RITTER,  Pennsylvania 

DAN  COATS,  Indiana 

THOMAS  J  BLILEY.  Jr,  Virginia 

JACK  FIELDS,  Texas 

MICHALL  G  OXLEY.  Ohio 

HOWARD  C  NIELSON,  Utah 

MICHAEL  BILIRAKIS,  Florida 

DAN  SCHAEFER,  Colorado 

JOE  BARTON,  Texas 

SONNY  CALLAHAN,  Alabama 


Wm  Michael  Kftzmiller,  Staff  Director 
Thomas  M  Ryan,  Chief  Counsel 
Paul  C  SMrrn,  Minority  Chief  Counsel/Staff  Director 


Subcommittee  on  Health  and  the  Environment 


HENRY  A 
JAMES  H  SCHEUER,  New  York 
DOUG  WALGREN,  Pennsylvania 
RON  WYDEN,  Oregon 
GERRY  SIKORSKI,  Minnesota 
JIM  BATES,  California 
TERRY  L  BRUCE,  Illinois 
MICKEY  LELAND,  Texas 
CARDISS  COLLINS,  Illinois 
RALPH  M.  HALL,  Texas 
WAYNE  DOWDY,  Mississippi 
JOHN  D.  DINGELL,  Michigan, 
(Ex  OfRcio) 


W  \XMAN,  California,  Chairman 

EDV/ARD  R  MADIGAN,  Illinois 
WILLIAM  E  DANNEMEYER,  California 
BOB  WHITTAKER,  Kansas 
THOMAS  J  TAUKE,  Iowa 
DAN  COATS,  Indiana 
THOMAS  J  BLILEf,  Jr,  Virgmia 
JACK  FIELDS,  Texas 
NORMAN  F  LENT,  New  York 
(Ex  Officio) 


Karen  Nelson,  Staff  Director 
Andreas  G  Schneider,  Counsel 
Ruth  J  Katz,  Counsel 
Edwin  H  Allen,  Minority  Counsel 


(II) 


ERIC 


4^ 


CONTENTS 


Hearings  held  on  Page 

April  24,  1987  .  .    1 

Mav  12,  1987  ....  ...  ....    93 

Text  of  K  R  2270  .     .    95 

Testimony  of: 

Baxter.  Raymond  J ,  vice  president  for  corporate  planning.  New  York 
City  Health  and  Hospitals  Corp    324 

Blood,  Marjory,  member.  National  Legislative  Council,  American  Associa- 
tion of  Retired  Persons   491 

Censoni,  Urbano,  on  behalf  of  Consortium  for  Citizens  With  Developmen- 
tal Disabilities   445 

Cobum,  Andrew  F ,  acting  director.  Human  Services  Development  Insti- 
tute, University  of  Southern  Maine     74 

Colton,  Deborah,  on  behalf  of  Hon.  Harold  E  Ford,  a  Representative  in 
Congress  from  the  State  of  Tennessee   12 

Curtis,  Richard  E.,  on  behalf  of  National  Governors'  Association   36 

Fitzpatrick,  Mary,  Madison,  TN   181 

Harrington,  Charlene,  on  behalf  of  American  Nurses'  Association   367 

Hays,  Louis  B,,  Associate  Administrator  for  Operations,  Health  Care 
Financing  Administration,  Department  of  Health  and  Human  Services  398 

Isferding,  Helen,  on  behalf  of  American  Federation  of  State,  County  and 
Municipal  Employees   383 

Johnson,  Aaron  J.,  chairman.  State  Medicaid  Directors'  Association,  com- 
missioner, Georgia  Department  of  Medical  Assistance  and  on  behalf  of 
American  Public  Welfare  Association    403 

Kerschner,  Paul  A.,  executive  director,  American  Medical  Directors  Asso- 
ciation   327 

Kohn,  Eleanor,  on  behalf  of  American  Psychology  Association,  Mental 
Health  Law  Project,  National  Alliance  for  the  Mentally  111,  National 
Association  Protection  and  Advocacy  Systems,  National  Association  of 
State  Mental  Health  Program  Directors,  National  Council  of  Communi- 
ty Mental  Health  Centers,  and  National  Mental  Health  Association  473 

Lawson,  Shirley,  Washington,  DC    16 

Manes,  Joseph,  on  behalf  of  Mental  Health  Law  Project   473 

Ma'-^hall,  Mary  A ,  on  behalf  of  National  Conference  of  State  Legisla- 
tu.-"   .  417 

Matula,  Barbara  D.,  chairperson.  Task  Force  on  Access  to  Health  Care, 
American  Public  Welfare  Association     47 

Mettel,  Sue,  president,  Oxford  Lane  Family  Council   208 

Pepper,  Hon.  Claude,  a  Representative  in  Congress  from  the  State  of 
Florida    336 

Robbins,  Anthony,  professor,  Boston  University  School  of  Public  Health  267 

Rodgers,  Michael,  F ,  deputy  executive  vice  president.  Policy  and  Pro- 
gram Implementation,  American  Association  of  Homes  for  the  Aging  305 

Rosenthal,  Laura*  health  attorney,  Massachusetts  Law  Reform  Institute 
and  also  Massachusetts  Health  Action  Alliance   17 

Rourke,  Susan,  executive  director.  Citizens  for  Better  Care  and  the  Na- 
tional Citizens'  Coalition  for  Nursing  Home  Reform        ....        ....  507 

Saros.  Ileana  N.,  president.  National  Association  of  Medicaid  Fraud  Con- 
trol Units     419 

(III) 


ERIC 


IV 


Page 

62 


340 
272 


Testimonv  of— Continued 

Smith,  Vernon  K  director,  Bureau  of  Program  Policy,  Medical  Services 
Administration,  Michigan  Department  of  Social  Services 
t^n^'m^IO                     president,  Service  Employees  Interna- 
Vladeck,  Bruce  C,  president.  United  Hospital  Fund  of  N^^^^^  c  t  z 
Waxman,  Judv,  managing  attorney.  National  Health  Law  Program  16 
Willging,  Paul  R.,  executive  vice  president,  American  Health  Care  Asso- 
ciation   oqn 

Material  submitted  for  the  record  by: 

Afjsociat  cn  of  Iloalth  Facility  Licensure  and  Certification  Directors 

:etter  to  OoinTiJin  Waxman,  May  21,  1987    '>R3 

Beverly  Ent4;rpriscs,  statement   '  504 

Health  and  the  Environment  Subcommittee 

Detailed  summary  of  H.R  2270   icq 

Memorhndum,  Congressional  Budget  Office  q 
Marz,  Bonita  affidavit  

National  Association  of  Boards  of  Examiners  for  Nursing  Home  Adminis- 
trators, statement  

Npc'onal  Association  of  Social  Workers,  Inc.,  statement 560 
National  Committee  to  Preserve  Social  Security  and  Medicare,  statement  566 
Oxforo  Lane  Nursing  Center,  letter  to  Chairman  Waxman.  May  21,  1987  587 
Parks  Christina,  affidavit   28 


26 
540 


ERIC 


6 


FAMILY  WELFARE  REFORM  ACT  OF  1987 


FRIDAY,  APRIL  24,  1987 

House  of  Representatives, 
Committee  on  Energy  and  Commerce, 
Subcommittee  on  Health  and  the  Environment, 

Washington,  DC. 

The  subcommittee  met  pursuant  to  notice,  at  10:06  a.m.,  in  room 
2322,  Rayburn  House  Office  Building,  Hon.  Henry  A.  Waxman 
(chairman)  presiding. 

Mr.  Waxman.  The  meeting  of  the  subcommittee  will  come  to 
order.  This  morning  the  subcommittee  will  look  at  one  of  the  major 
issues  in  welfare?  reform,  how  to  assure  that  women  who  leave  the 
welfare  rolls  and  return  to  work  continue  to  have  Medicaid  or 
other  health  coverage  for  themselves  and  their  children. 

This  issue  is  one  of  the  many  raised  by  the  Family  Welfare 
Reform  Act  of  1987,  H.R.  1720,  which  has  been  referred  to  the  sub- 
committee. This  bill  was  introduced  by  Representative  Harold  Ford 
and  has  been  reported  out  by  the  Ways  and  Means  Subcommittee 
on  Public  Assistance  and  Unemployment  Compensation  which  he 
chairs.  We  are  delighted  that  we  are  going  to  be  able  to  hear  his 
views  and  a  description  of  his  subcommittee's  actions. 

Under  current  law,  families  with  dependent  children  who  are  re- 
ceiving cash  assistance  under  the  AFDC  program  are  automatically 
eligible  for  Medicaid.  Generally  speaking,  if  a  woman  loses  AFDC 
benefits  because  she  goes  to  work  and  earns  enough  money  to  put 
her  over  the  welfare  eligibility  level,  she  and  her  children  will  re- 
ceive an  additional  4  months  of  Medicaid  coverage.  Of  course,  noth- 
ing in  Medicaid  is  that  simple. 

There  are  circamstances  under  which  welfare  recipients  who 
return  to  work  receive  9  months  continued  Medicaid  coverage  or  in 
some  States,  15  months.  In  other  cases,  mothers  who  leave  cash 
welfare  can  continue  to  qualify  for  Medicaid  as  medically  needy,  if 
they  live  in  a  State  which  offers  such  coverage  and  if  they  incur 
very  high  medical  expenses. 

At  the  request  of  the  subcommittee,  the  Congressional  Budget 
Office  has  prepared  a  staff  memorandum  summarizing  whr.t  we 
know  about  current  Medicaid  transition  policies.  CBO  estimates 
that  about  half  of  unmarried  women  leaving  AFDC  because  of 
higher  earnings  do  not  have  any  health  insurance  coverage.  CBO 
notes  that  even  those  with  private  coverage  are  likely  to  spend 
more  on  health  care  after  their  Medicaid  coverage  ends,  because 
the  private  coverage  is  not  nearly  as  good. 

(1) 
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Finally,  CBO  concludes  that  the  loss  of  Medicaid  coverage  is  a 
disincentive  to  work,  although  it  is  unable  to  estimate  the  size  of 
the  disincentive. 

Without  objection,  this  memo  will  be  inserted  into  the  record  at 
this  point. 
[The  information  referred  to  follows:] 
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CONOmniONAL  iUOQIT  OFFICI 
WMHINOIOM,  W.  20i1l 


MEMORANDUM  April  23.  1987 


TOt  Andy  Schneider 

PROM:        Jack  Rodgers 
Steve  Long 

SUBJECT:   Medicaid  Irantltion 


In  response  to  your  request,  this  memorindum  examines  the  limited  infor- 
mation that  is  available  about  two  difficult  issues.  The  first  concerns  the 
access  to  health  benefits— whether  throi^h  Medicaid  or  private  insurance— 
of  individuals  (and  their  dependenU)  who  become  inel^Ible  for  cash  assis- 
tance from  the  Aid  to  PamiUes  with  Dependent  Children  (APDC)  program 
because  of  an  increase  in  earnings.  The  second  ^nd  closely  related,  issue  is 
whether  or  not  there  is  a  substantial  work  disincentive  under  current  law 
that  trises  from  the  potential  k)8s  of  Medicaid  coverage. 

ACCESS  TO  CARE 

Tlie  use  of  health  care  services  by  those  who  are  no  longer  receivlr^  APDC 
benefits,  a  population  that  is  in  transition,  depends  on  three  main  factors- 
whether  they  continue  to  be  eligible  for  Medicaid;  whether  they  are  covered 
by  private  hetUh  insurariue;  and  the  extent  to  which  out-of-pocket  costs  for 
health  care  rise,  e^>ecially  for  thoee  who  have  neither  Medicaid  coverage 
nor  private  insurance. 

Medicaid  Coverage  for  the  TVansltion  Population 

APDC  recipients,  aU  of  vhom  are  eligible  for  Medicaid,  ]oae  their 
APDC  eligibility  because  of  an  increase  in  earnings,  their  Medicaid  coverage 
continues  for  varying  periods  of  time,  depending  on  the  level  of  tfieir 
earnings  and  characterlsttes  of  their  slates*  programs.  Medicaid  coverage 
continues  for  at  least  four  months  regardless  of  how  much  is  earned.  1/ 
Data  from  four  states  suggest  that  roughly  4  percent  to  8  percent  of  flie 
average  monthly  Medicaid  caseload  Is  eligible  throi^h  this  transition  pro- 
vision. 


The  categorical  eligibility  conditiona  must  still  be  met,  however.  For 
example,  the  youngest  child  in  the  family  must  atill  be  less  than  18 
years  of  age  or,  if  in  school,  less  than  19  years  of  age. 
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The  four-month  transition  is  ten^thened  to  nine  months,  provided  the 
recipicnrs  monthly  countable  incomii  for  Medicaid  purposes  remains  below 
the  state's  payment  standard  2/  Moreover,  this  nine-month  period  may  be 
extended  up  to  a  total  of  15  months  of  Medicaid  coverage  at  the  state»s 
option.  The  size  of  this  transition  population  ts  thoi^t  to  be  <3uite  small, 
however* 

t  "^l^  "»«<Jic«lly  needy  programs,  Medicaid  coverage  continues 

indeftoitety  for  those  categorically  eligible  persons  whose  family  incomes 
net  of  medical  expenses  remain  below  the  protected  income  levels-usualh? 
ArS?^*^" V?'  ^^^^  payment  standards.  Approximately  80  percent  of 
APDC  beneficiaries  live  in  states  with  scch  m-njically  needy  programs. 

«  ^  medicaUy  needy  programs,  any  family  ir  «t- 

ng  APDC's  categorical  eligibility  conditions  can  receive  Medicaid  benrrtts 
If  their  medical  expenses  are  laiT^e  enough  relative  to  their  incomes.  For 
example,  if  the  state's  payment  level  is  $600  per  month,  a  family  with  a 
monthly  income  of  $1,500  and  monthly  medical  expenses  of  $1,200  would 
qualify  for  Medicaid  coverage.  In  this  particular  circ  nstance,  the  family 
would  have  to  incur  out-ofi>ocket  expenses  of  $700  each  mont^  however.  3/ 

Finally,  states  may  also  extend  Medicaid  coverage  to  certain  pregnant 
women,  infant^  and,  beginning  in  fiscal  year  1988,  children  under  five  years 
of  age,  even  if  their  incomes  are  above  the  states'  payment  levels  (or 
protected  income  levels  in  the  case  of  states  with  medical^  needy  pro- 
grams).!/ Wfcher  income-eligibility  thresholds  cannot  exceed  the 
poverty  thresholds,  however.  Such  eligibility  extensions,  authorized  by  the 
Omnibw  Budget  Peconciliation  Act  of  1986,  are  expected  to  be  enacted  by 
about  half  of  the  states,  according  to  the  National  Governors'  Associa- 
tion. 5/ 


2.  Countable  income  is  defined  as  total  income  less  ^>  to  $75  in  work 
expenses  less  the  allowed  child  care  deduction  less  $30  less  one-third 
of  th3  remaining  income.  The  last  two  aspects  of  this  calculation  are 
often  referred  to  as  the  "$30  and  one-third"  reduction. 

3.  The  protected  income  level  would  be  $800  (l.3i  x  $600).  The  family 
must  spend  $700  ($1,500  -  $800)  before  their  income  net  of  medici 
expenses  would  be  at  the  protected  income  level 

4.  Two  of  these  AFDC  groups  have  particularly  high  medical  expense^. 
Annual  Medicaid  expenditures  are  approximately  $2,850  per  pregnant 
woman  and  $920  per  infant,  compared  with  $1,220  for  the  average 
adult  and  $640  for  the  average  child, 

5.  Some  of  thtse  states  are  setting  the  income-^ligibiUty  thresholds 
below  100  percent  of  the  poverty  guidelines. 
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The  types  of  trtnsition  described  above  are  &11  simple  cases  whe*e 
Income  rises  and  then  remains  constant,  but  any  specific  family^s  circum- 
stances may  vary  from  month  to  month  because  of  changes  in  earnings. 
Consequently,  the  length  of  time  that  individual  families  may  retain 
Medicaid  eligibility  is  highly  variable.  Furthermore,  these  transition  pro- 
visions apply  only  to  AFDC  recipients  losing  eligibility  because  of  higher 
earnings.  If  AFDC  eligibility  is  lost  for  Uher  reasons,  such  as  t  change  in 
the  family's  composition.  Medicaid  coverag<«  ceases  at  the  same  time. 

Private  Insurance  Coverage  for  the  TVan^ttion  Population 

The  Congressional  Budget  Office  (CBO)  estimates  that  about  one-half  of  all 
unmarried  female  AFDC  recipients  losing  eligibility  because  of  higher 
earnings  receive  some  other  health  Insurance,  for  example,  through  their 
empbyers  or  by  purchasing  individual  policies.  6/  TYdB  estimate  is  based  on 
information  about  wage  rates  fh>m  a  study  oF  AFDC  recipients  who  lost 
eligibility  because  of  higher  earnings,  combined  with  daU  from  the  Current 
Population  Survey  (CPS)  about  the  health  Insurance  coverage  of  all  workers. 
The  latter  Information  is  shown  In  Table  1,  which  reporU  the  proportion  of 
employed  unmarried  women  with  employment-based  health  iimiranot.  This 
proportion  rises  from  31  percent  for  women  with  wages  below  $3.50  per  hour 
to  90  percent  for  those  with  earnings  greater  than  $8.00  per  hour, 

Tht  CBO  estimate  is  within  the  range  of  other  studies  of  private 
Insurance  coverage  of  AFDC  recipients  losing  eligibility  because  of  higher 
earnings.  One  study  found  the.  private  insurance  coverage  varied  widely  In 
five  survey  sites  from  a  Ic^/  of  17  percent  for  children  in  Dallas  to  58 
percent  for  adulU  in  MUv/aukee*  Another  study  of  AFDC  recipienU  in 
Hennepin  County  (Minnesota)  found  that  60  percent  of  the  children  and  70 
percent  of  the  adults  had  private  coverage  two  years  after  k»sii^  AFDC 
eligibility.  Yet  another  study,  based  on  a  national  sample,  found  that 
roughly  50  percent  of  family  heads  wers  able  to  replace  the  lost  Medicaid 
coverage  with  private  Insurance. 

Bven  those  covered  by  private  health  insurance  are  likely  to  Incur 
greater  costs  for  their  health  care  after  their  M«  iicakl  coverage  ends, 
however,  .because  the  private  benefits  are  not  nearly  as  generous  as  those 
under  Mt'IeakLl/    Medicaid  does  not  require  beneficiaries  to  pay 


6.  Unmarried  women  Include  those  who  never  married,  are  divorced  or 
separated,  or  are  married  but  not  living  with  their  ^uses.  Approxi- 
mately 77  percent  of  women  who  k>se  AFDC  coverage  because  of 
higher  earnings  are  unmarried. 

7.  For  recipienU  with  both  Medicaid  coverage  and  private  health  insur- 
ance. Medicaid  acts  as  a  "second  payer'^that  Is,  it  pays  all  coinsur- 
ance and  deductible  amounts  required  by  the  private  Insurance,  u  well 
as  for  any  services  covered  by  Medicaid  but  not  by  the  private 
Insurance. 


6 


Ptg6  4 


deductible  or  coinsurtnee  amounU  ind.  In  addition,  pays  for  services 
excluded  from  most  other  plans.  Low-wage  workers  probably  have  even  less 
generous  plans  than  the  average,  although  information  nbout  the  specific 
characteristics  of  their  plans  is  extremely  limited. 


TABLE  1.  HEALTH  INSURANCE  OF  EMPLOYED  UNMARRIED 

WMEN  WITH  DEPENDENT  CHILDREN,  BY  WAGE  RATE  a/ 


Hourly  Wage  Rate  b/ 

Percent 
Insured 
By  Enployer 

Percent 
Covered  Only 
By  Medicaid 

Percent 
Without 
Coverage 

r  .A  than3.S9 

21 

31 

45 

3.50  -  3.99 

32 

13 

55 

4.00-4.99 

58 

10 

24 

5.00  -  5.99 

64 

7 

18 

6.00-7.99 

76 

5 

16 

8.00  and  over 

90 

0 

6 

SOURCE!  Preliminary  Congressional  Budget  Office  tabulations  of  the 
March  1985  Current  Population  Survey  (CPS).  These  estimates 
are  wbjeet  to  greater  error  than  moet  CPS  estimates  because 
wage  rate  questions  are  only  asked  of  one-fourth  of  the 
sample. 


a.  Unmarried  women  Include  thoee  who  never  married,  are  divorced  or 
separated,  or  are  married  but  not  living  with  their  ipouses.  A  smaU 
proportion  of  them  have  Insurance  that  is  not  employment  based;  they 
are  not  included  in  this  table. 

b.  This  table  is  limited  to  the  2.9  million  workers  who  are  paid  by  the 
hour.  Another  1.8  million  workers  paid  on  some  other  basis^-for 
example,  by  salary  or  commission— are  omitted,  "nje  probability  of 
their  having  employment-based  health  insurance  coverage  also  rises 
with  earnings. 
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BffecU  or  !I<»lth  Inwnee  Coverage  on  UtiliMtion 

Tne  lUfc^MqMent  heiith  Iimirtnee  covertM  of  famiUet  leavli^  the  *FDC 
orogram  affeett  thalr  <*^oeai  to  prcvidera  and  'jttUsation  of  mediea! 
•ervleea,  aa  weU  aa  who  ultimately  paya  their  medical  bOla.  DaU  (h>m  the 
1980  Ka^  Medical  Cara  UtUiiation  and  &qpmdituf«  Survey  aiweat  that 
low-incoh.  ie.^ona  with  no  health  inaurance  are  31  percent  lewUkely  to 
uae  phyaicu  i  aervlcea  and  71  percent  laaa  likety  to  be  ho%)itaUsed  than 
aimilar  penoni  who  are  eUgft>to  for  Medicaid  (aee  P^urea  1  and  S).  1/ 
Peraona  toalnf  Medicaid  coverage  but  obtaining  private  healUi  Inaurance 
experience  a  smaller,  but  stiU  noticeable,  reduction  In  their  uae  of  physician 
and  hospital  services 

RelaUvely  little  is  known  about  the  effecU  of  this  tower  ise  of 
aervicea  on  health  aUtus,  however.  On  Uw  one  hand»  some  physician  and 
hoipital  visits  for  Insured  persona  rre  of  little  therapeutic  value.  On  tha 
other  hand,  daU  from  the  Rand  Health  Insurance  Study  Indicate  that  tower 
use  of  services  associated  with  higher  out-of-pocket  coaU  had  an  adverse 
effect  on  tho<ie  whoae  Initial  health  status  waa  poor. 


WORK  DPmCBNTiyp  AS80CIATBD  WITH  THE 
TAL  LOSS  Gt  MSdICAM)  COv5feAdft  ~ 

It  is  wide^  agreed  among  observers  of  the  current  weli*re  system  that  a 
work  dlslncenUve  resulta  fk^m  the  potential  toes  of  Medicaid  benefiU  as 
earnings  rise,  but  ito  magnlfvle  is  an  empirical  question  about  which  there  is 
conaiderabto  diaagreenent 

The  work  dislncentWe  may  be  large  because  many  tow-wage  workers- 
end  particularly  thoae  who  work  part  tirae-do  not  receive  health  Insurance 
coverage  through  emptoyment-based  policiea.  Aa  a  result,  their  out-of- 
pocket  coata  for  health  eara  may  rise  subctantliUy  when  they  are  no  tof«er 
ellglbte  for  Medicaid.  Thla  phenomenon  is  often  daaortoed  es  the  Medicaid 
"notch,"  '>ecar«e  In  contraat  to  eaA  assistance  and  food  sUn^  benefits, 
which  fall  continuous^^  as  earnings  rise,  Medicaid  benefits  continue  undimin- 
ished untU  a  certain  earnings  tovel  has  been  reached  and  then  coverage 
stopa. 

As  an  exampto  of  the  notdt  effect,  consider  an  AFDC  mother  with  one 
chiU  whoa«  countable  Income  is  $4,200  in  a  sUte  with  a  payment  tovel  of 
$4,800  an'*  no  medically  needy  prog  am.  If  she  works  longer  hours  and  her 
counts'  ''r>me  increases  by  ISO  pv  month,  she  will  eventual^  toae  l50 
per  mv      Ji  ceth  aaalstance.  In  addition,  she  wiU  tote  Medicaid  benefits 


8.  Dif  I'erences  wdi  aa  these  alao  occur  for  the  overall  population.  Data 
from  the  1977  Nai'^'^rji*-  ledical  Care  Expenditure  Survey  show  that 
persons  without  health  innirance  see  physicians  35  percent  fewer 
timaa  and  ipend  48  percent  fewer  days  as  hospital  inpatients  than 
Insured  pet  ons  (Davis  and  Rorland,  1983). 
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FIGURE  1.  ESTIMATED  MONTHLY  USE  OP  PHYSICUN  SBRVICBS  BEFORE  AND 
AFTER  THE  LOSS  OF  MEDICAID  EUOIBIUTY 


f9r%m%  milk  fSe 


190- 


too. 


Ciltfiry     m»}u  liiwMCa  Cmr«ft 


Cmr«9t  C«vtr«ft 


SOUlCBs  St^plnn  a  Lonr  and  RumU  F.  Stttto,  'CutbMkt  In  Mtdietid  UMbiUty  Onctar  th« 
Omnl)«JNi<^|tt  RwmcIUitlon  Act  of  IMI,  ImpUMtiom  forAeoMi  to  RmIUi 
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FIGURE  2.   ESTIMATED  MONTHLY  USE  OF  INPATIENT  HOSPITAL  SERVICES  BEFORE 
AND  AFTER  THF  LOSS  OF  MEDICAID  ELIGIBILITY 


Caltfiry  mt  nr«Uh  Iniwranct  bvtraft 


SOURCEt  Stephtn  H.  Lonf  and  RusmII  F.  Settle.  "Cutbtcks  in  Medicaid  ElifibUity  Under  the 
Omnibus  Budfet  ReconciUetion  Act  of  1981 1  Implieetions  for  Aeee«  to  Heelth 
Cere  Servieet  Among  the  Newly  Inelifibk,"  HCPA  Contract  Nc.  500-83-0051. 
unpublished  report,  Januvy  1985. 


Significantly  leas  then  the  Medicaid  utiUzetion  rate  at  the  99  percent  level  of  confidence 
for  a  one-tailed  test. 
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that  eoat  an  average  of  $150  per  month  to  provide.  For  thU  »Yorklrv 
mcthar,  the  Implicit  "tex  rate"  on  the  increase  in  her  eaminzi  is  400 

P<vcent  £/ 

On  thy  other  hand,  aggregate  work  disincentives  may  atiU  be  small  for 
two  reasons.  First,  statistics  on  private  insuranoe  amof^  low-income 
workers  probably  *jndersUte  the  amount  of  insurance  that  hu  been  offered 
to  them  through  employment-based  plant.  Sinoe  anti-diteriminaUon  pro- 
v!tionj  prohibit  employers  fhxn  offering  less  generous  health  insurance 
beneflU  to  low-wage  fbll-time  worker^  most  low-w^  workers  in  large 
nrms  have  acoe«  to  standard  health  insurance  coverage.  The  fact  that 
some  of  them  choose  not  to  pay  their  shitre  or  the  premiums  means  that 
they  must  ^^t  vahie  the  medical  care  coverage  nearly  ss  much  as  smested 
by  its  actuarial  value.  Consecjuent^,  the  size  of  the  MedicakI  notch  is 
probably  also  smaUsr  than  Indicated  by  examples  such  as  the  one  presented 
above. 

Second,  the  impact  of  the  work  disln&3ntive-elthoi«h  large  for  some 
indiWduAb-Hs  Umited  in  aggrefate  by  the  proporUon  of  the  AFDC  mothers 
that  couU  be  expected  to  change  their  behavior  substsntial^r  and  seek  fUll- 
time  Jobs  if  It  were  eUmlnated.  Because  moet  ree'vienU  aN  eariw  for 
young  chlMren,  the  behavior  of  only  a  portkm  of  AFDC  reelpienU  is  likely 
to  be  affected  by  the  Medieaidnoteh. 

On/ortunately,  empirical  research  on  the  magnitude  of  the  work 
disincentive  is  inconclusive,  in  part  because  the  nocewary  data  for  a 
def InlUve  study  do  not  esist  Hwy  eould  only  be  gathered  by  an  experiment, 
or  demonstration!  in  which  some  recipients  were  offered  loM^erm  Medioald 
extensions  and  others  were  not  bi  the  abaenoe  of  such  esperiments,  moat 
research  hu  compared  information  about  recipiento  before  and  after 
ImplemenUtten  of  the  Omnibus  Budget  Recondllatkm  Act  of  1981 
(OBRA).  10/  The  clarity  of  this  evidence  is  limited,  however,  by  three 
factors! 

o  Because  OBRA  made  many  changes  in  the  AFDC  program,  the 
effeeU  of  any  ipecifle  one  are  difficult  to  separate  trom  the 
effeeU  of  aU  the  oVmt^ 


o 


rtw  changes  rffected  both  AFDC  and  Medicaid  ellgibUity,  making 
it  difficult  to  Isolate  the  impact  of  the  MedicakI  notch;  and 


o     The  economy  wu  changing  rapidly  during  the  period  of  interest 


9.  This  "t«x  rate"  represenU  a  loss  of  $200  ($50  from  AFIC  and  $150 
from  Medicaid)  resulting  from  an  increase  in  eamiiws  of  $50~and 
200/90  =  400  percent 

10.  Speciflcal^r,  this  act  Umited  the  "$30  and  one-third"  reduction  pre- 
yi^tf  used  in  obtaining  countable  earnings  for  ealculatlrv  APnc 
benefit-  to  the  four-month  period  after  the  recipient  started  workii*. 
The  $30  deduction  continuer  for  an  additional  eight  months. 
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One  study,  based  on  aggregate  daU  from  the  CPS,  found  that  OBRA 
signlflcantty  reduced  the  labor  force  attachment  of  recipients  who  had 
prev  ousty  been  active  participants  in  the  labor  market  In  particular,  the 
earnings,  employment  rates,  and  number  of  weeks  worked  declined  consider- 
ably more  for  Medicaid  beneficiaries  than  for  other  similar  poor  and  near- 
poor  persona.  While  these  resulU  suggest  that  the  Medicaid  notch  may  be 
important,  the  impacts  of  individual  aspects  of  OBRA  were  not  separated. 
R^lts  fh>m  another  atudy,  based  on  a  sample  of  Hennepin  County 
(Minnesota)  APDC  recipients  who  lost  eligibility  under  OBRA,  also  sioport 
the  existence  of  a  work  disincentive.  It  estimated  that  the  presence  of 
private  insurance  for  the  mother  reduced  the  probability  of  returning  to  the 
AFDC  program  by  about  5  percentage  points,  but  this  result  may  not 
generaliae  to  the  rest  of  the  country.  Yet  another  study,  based  on  a  sample 
of  recipients  leaving  APDC  in  five  different  sites,  was  unable  to  find  any 
behavlorlal  effecU  related  to  the  provisions  of  OBRA,  althoi«h  it  did  not 
meawre  the  effects  on  those  who  did  not  leave.  In  short,  the  preponderance 
of  evidence  from  these  studies  is  consistent  with  a  work  dUincentive  beiiw 
anoclated  with  the  Medicaid  notc^  but  does  not  provide  a  basis  for 
estimating  its  magnitude. 
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Mr.  Waxman.  It's  clear  that  continuing  health  coverage  is  criti- 
cal to  any  successful  welfare  reform  strategy.  Understandably,  wel- 
fare recipients  who  know  they  will  lose  their  Medicaid  will  be  re- 
luctant to  take  a  job  without  health  coverage,  not  because  they 
don't  want  to  work  but  because  they  want  to  protect  themselves 
and  their  children.  This  *s  particularly  true  if  they  or  their  chil- 
dren have  serious  medical  needs. 

Unfortunately,  in  many  of  the  jobs  which  recipients  find,  health 
insurance  is  not  offered  at  all;  in  others,  the  insurance  is  either  too 
expensive  or  not  adequate. 

This  is  not  a  dilemma  that  is  unique  to  welfare  recipients.  There 
are  roughly  37  million  uninsured  people  in  this  country  and  about 
three-fourths  of  those  are  employed  or  are  dependents  of  workers. 
Solving  the  problem  of  the  working  uninsured  is  not  something  we 
can  reasonably  expect  of  welfare  reform,  but  we  can  expect  welfare 
reform  not  to  make  the  problem  worse  by  adding  to  the  numbers  of 
working  uninsured. 

Our  first  witness  this  morning  was  to  have  been  the  Honorable 
Harold  Ford,  Chairman  of  the  Ways  and  Means  Subcommittee  on 
Public  Assistance  and  Unemplo3mient  Compensation.  Mr.  Ford  is 
the  chief  sponsor  of  H.R.  1720,  the  bill  before  us  today,  and  has  for 
years  fought  to  improve  the  welfare  system  for  the  poor  and  work- 
ing poor  families. 

Two  weeks  ago  under  his  leadership,  the  Public  Assistance  Sub- 
committee reported  an  amended  version  of  H.R.  1720. 

Unfortunately,  Congressman  Ford  is  unable  to  be  with  us  today, 
but  we  have  with  us  Deborah  Colton,  Staff  Director  of  the  Public 
Assistance  Subcommittee,  who  will  present  Congressman  Ford's 
testimony.  We  are  pleased  to  have  you  with  us.  I  would  like  to  rec- 
ognize you  at  this  time  to  present  the  Congressman's  statement. 

STATEMENT  OF  DEBORAH  COLTON  ON  BEHALF  OF  HON. 
HAROLD  E.  FORD,  A  REPRESENTATIVE  IN  CONGRESS  FROM 
THE  STATE  OF  TENNESSEE 

Ms.  Colton.  Thank  you,  Mr.  Waxman.  Let  me  begin  by  apologiz- 
ing for  Mr.  Ford  who  cannot  be  here  this  morning 

Changes  in  the  AFDC  law  always  have  implications  for  the  Med- 
icaid program.  Mr.  Ford  appreciates  the  enthusiasm  with  which 
you  and  your  subcommittee  have  greeted  this  legislation  and  your 
willingness  to  work  with  him  to  coordinate  jurisdictional  interests. 

As  you  mentioned,  on  April  9th,  the  subcommittee  on  Public  As- 
sir^ance  and  Unemplojmient  Compensation  completed  its  mark-up 
of  H.R.  1720.  Wiwhin  the  next  few  weeks,  the  bill  will  be  considered 
by  the  Full  Ways  and  Means  Committee.  H.R.  1720  does  not  cure 
all  of  the  problems  of  the  welfare  system  but  it  does  move  us  in  the 
right  direction.  It  lays  the  foundation  for  a  new  welfare  system 
that  says  a  family's  first  line  of  support  ought  not  to  be  the  govern- 
ment. It  ought  to  be  a  job  and  where  appropriate,  child  support. 
Only  when  these  are  inadequate  should  the  government  step  in. 

Fd  like  to  take  a  minute  now  to  give  you  a  brief  overview  of  the 
m^'or  provisions  of  the  bill. 

Title  I  creat'^s  a  new  education,  training  and  work  program  for 
AFDC  families.  We  have  called  the  program  NETWork  and  have 
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designed  it  to  provide  assistance  to  those  families  most  likely  to  be 
long  term  welfare  dependent.  For  many  families,  especially  those 
with  children  over  the  age  of  three,  participation  will  be  mandato- 
ry. 

NETWork  will  offer  those  without  a  high  school  diploma  the 
chance  to  get  one  and  will  instruct  States  to  provide  the  full  range 
of  training  services.  The  actual  participation  requirements  will  be 
negotiated,  one  on  one,  by  the  State  welfare  agency  and  the  recipi- 
ent. It  is  a  progreim  based  on  mutual  obligation  and  responsibility. 

Education  and  training  are  only  two  pieces  of  the  puzzle,  howev- 
er. We  know  that  many  welfare  recipients  who  take  jobs  end  up 
returning  to  AFDC  because  the  support  services  they  need,  most 
often  day  care  and  health  insurance,  are  missing.  Title  II  of  the  bill 
establishes  a  day  care  transition  for  working  families.  These  fami- 
lies will  be  eligible  for  subsidized  day  care  for  6  months  after  leav- 
ing welfare.  This  is  not  a  hand  out,  however.  Each  recipient  will 
contribute  to  the  day  care  expense  according  to  a  sliding  scale  that 
is  based  on  family  income.  We  have  also  proposed  a  Medicaid  tran- 
sition which  I  will  discuss  in  detail  in  a  moment. 

Title  III  of  the  bill  restores  the  work  incentive  to  the  AFDC  Pro- 
gram, to  assure  that  those  who  work  are  financially  better  off  than 
those  who  don't.  We  do  this  by  changing  and  simplifying  the 
earned  income  disregards.  Title  V  includes  a  series  of  child  support 
enforcement  changes  that  build  on  the  improvements  we  made  in 
1984  and  increase  the  chances  that  children  that  are  owed  child 
support  will  actually  receive  it. 

Title  VI  mandates  AFDC  for  needy  two-parent  families  in  which 
the  principal  earner  is  unemployed  and  requires  teenage  parents  to 
live  at  home  with  their  parents  in  order  to  qualify  for  AFDC  bene- 
fits. We  have  taken  care  to  identify  a  number  of  circumstances 
when  it  would  be  inappropriate  for  the  minor  parent  to  live  at 
home,  and  we  have  at  the  same  time  eliminated  the  provision  that 
would  count  the  grandparent's  income  in  determining  the  child's 
eligibility. 

Mr.  Ford  shares  your  concern  for  continuing  Medicaid  for  these 
families,  even  if  they  are  ineligible  for  cash  assistance,  and  wants 
to  work  with  you  to  make  sure  this  is  the  case. 

Title  VII  of  the  bill  includes  several  modest  benefit  improve- 
ments. In  keeping  with  the  President's  desire  to  leave  benefit  deci- 
sions to  the  States,  we  have  proposed  a  5-year  period  of  enhanced 
Federal  funding  for  States  that  choose  to  increase  benefits  on  their 
own.  In  1993,  we  establish  a  minimum  State  benefit  level  that  is 
equal  to  15  percent  of  State  median  income.  This  approach  has  the 
advantage  of  being  tailored  to  the  State  economy  and  cost  of  living 
while  at  the  same  time  making  sure  that  benefit  levels  in  the 
States  now  paying  the  lowest  benefits  are  raised.  In  short,  it  tar- 
gets our  resources  to  the  children  who  need  them  the  most. 

Let  me  turn  now  to  Title  IV  of  the  bill,  our  Medicaid  transition. 
As  repjorted  by  the  subcommittee,  the  bill  provides  for  a  9-month 
extension  of  Medicaid  to  families  who  leave  AFDC  with  earnings  or 
child  support  income.  Over  5  years,  this  has  a  Federal  cost  of  $735 
million.  We  are  concerned,  however,  that  a  9-month  extension 
simply  postpones  the  cliff  that  parents  face  when  they  take  a  job 
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that  does  not  provide  adequate  health  insurance.  Alternatives  to 
this  policy  should  be  considered. 

An  approach  of  particular  interest  to  us  is  one  that  combines  a 
short  terni  guarantee  of  Medicaid,  perhaps  between  6  and  9 
months,  with  the  opportunity  for  recipients  to  purchase  Medicaid 
coverage  once  the  guarantee  expires.  This  buy-in  option  could  be 
available  for  up  to  3  years  with  the  amount  a  recipient  pays  to  be 
based  on  the  cost  of  coverai^e  or  the  earnings  level. 

Mr.  Ford  hopes  you  will  give  some  consideration  to  this  approach 
and  that  you  will  work  wth  him  over  the  next  few  weeks  to  design 
a  Medicaid  transition  policy  that  offers  a  real  benefit  to  working 
families  who  are  trying  lo  escape  welfare  dependence. 

That  concludes  Mr.  Ford's  statement  for  this  morning.  He 
wanted  to  leave  you  with  one  thought.  America's  poor  children 
need  this  bill  and  they  are  counting  on  us  to  do  the  right  thing. 
They  can't  afford  high  priced  lobbyists  to  bring  us  their  message.  It 
would  be  a  shame  to  let  them  down. 

Mr.  Waxman.  Thank  you  very  much  for  presenting  that  testimo- 
ny to  us. 

When  H.R.  1720  was  introduced,  it  provided  for  a  mandatory  12- 
month  extension  of  Medicaid  coverage  with  an  option  for  the 
States  to  extend  coverage  for  one  additional  year.  Why  did  the  sub- 
committee decide  to  change  this  policy? 

Ms.  CoLTON.  As  introduced,  Mr.  Waxman,  H.R.  1720  cost  roughly 
$12  Dillion  over  the  first  5  years.  When  we  went  to  subcommittee 
mark-up,  the  Members  concluded  that  this  was  more  expensive 
than  the  Committee  on  Ways  and  Means  could  afford,  particularly 
since  the  Committee  has  made  a  commitment  to  pay  for  its  welfare 
reform  bill.  Therefore,  we  had  to  cut  back  on  a  number  of  provi- 
sions in  the  bill.  I  think  it  would  be  fair  to  say  that  the  main 
reason  for  cutting  the  Medicaid  extension  back  was  to  reduce  the 
cost  of  the  bill. 

Mr.  Waxman.  Under  the  subcommittee's  bill,  at  what  level  of 
earnings  will  v/omen  lose  their  cash  assistance  benefits  and  after  9 
months,  their  Medicaid  benefits?  What  does  this  come  to  in  terms 
of  hourly  wage  or  as  a  percenttige  of  the  Federal  poverty  level? 

Ms.  CoLTON.  We  have  not  }et  calculated  the  actual  breakevens 
that  vvould  occur,  that  is,  the  points  at  which  people  would  become 
ineligible  because  of  earnings.  I  think  it's  fair  to  say  that  the 
breakeven  levels  would  be  significantly  greater  than  current  law 
for  two  reasons.  One  is  that  we  have  changed  the  earned  income 
disregards.  We  have  made  them  slightly  more  generous  than  cur- 
rent law  and  that  has  the  effect  of  keeping  people  eligible  for 
AFDC  and  Medicaid  for  longer  than  is  currently  the  case. 

We  have  added  to  that  the  Medicaid  transition  policy  that  guar- 
antees an  additional  9  months  of  Medicaid  to  families,  many  of 
whom  are  not  receiving  Medicaid  benefits  now. 

As  far  as  the  wage  level,  what  I  can  tell  you  is  that  under  cur- 
rent law,  in  nearly  all  the  States,  it's  impossible  to  work  full  time 
at  the  minimum  wage  and  retain  AFDC  eligibility  after  4  months 
of  working.  We  would  make  a  significant  improvement  on  that,  but 
I  c€m't  give  you  the  precise  numbers. 
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Mr.  Waxman.  How  mucli  do  you  think  t  family  this  level  of 
earnings  could  afford  to  pay  for  insurance  premium^,  co-payments 
and  other  out-of-pocket  costs? 

Ms.  (JoLTON.  I  don't  think  our  subcommittee  discussed  what 
would  be  reasonable.  A  number  of  our  members  have  looked  at 
various  ways  of  requiring  a  co-payment,  including  a  percentage  of 
the  cost  of  the  coverage  they  would  be  receiving.  Another  approach 
that  is  of  interest,  particularlv  to  Mr.  Pease  on  the  subcommittee, 
is  to  use  a  percentajee  of  the  difference  between  the  point  at  which 
they  become  ineligible  for  AFDC  and  their  earnings  level,  so  they 
would  only  pay  a  percentage  of  their  increased  income  based  on 
earnings. 

The  Members  certainly  wouldn't  wemt  to  choose  a  level  that 
made  it  impossible  for  people  to  actually  buy  the  coverage.  I  think 
we  would  be  searching  for  that  middle  ground. 

Mr.  Waxman.  The  9  month  Medicaid  continuation  policy  adopted 
by  the  subcommittee  is  an  improvement  over  the  current  4  month 
extension,  but  as  you  noted  in  your  statement,  it  simply  postpones 
the  cliff  that  working  mothers  face  when  they  take  a  job  that 
doesn't  provide  adequate  health  benefits. 

As  an  alternative,  you  suggest  a  6  to  9  month  Medicaid  extension 
coupled  with  an  option  for  these  mothers  to  buy  continued  Medic- 
aid benefits  once  the  automatic  extension  expires.  I'd  like  to  ex- 
plore this  with  you. 

Do  you  have  any  thoughts  on  how  much  of  a  contribution  we 
should  expect  from  the  former  beneficiary? 

Ms.  CJoLTON.  I  couldn't  give  you  a  precise  dollar  amount  but  I 
think  it  ought  to  be  related  in  some  way  to  the  income  of  the  indi- 
vidual, so  you  are  not  asking  someone  to  pay  a  contribution  that  is 
beyond  their  means  and  their  earnings. 

Mr.  Waxman.  Do  you  have  any  views  as  to  whether  we  should 
require  employers  to  contribute  to  the  cost  of  any  additional  cover- 
age? 

Ms.  CJoLTON.  The  subcommittee  has  not  given  any  consideration 
to  an  employer  contribution  and  I  would  hesitate  to  comment  until 
I  had  an  opport  :nity  to  talk  with  the  Members. 

Mr.  Waxman.  What  is  the  thinking  behind  the  3-year  limit  on 
the  buy-in  option?  Many  of  these  women  will  still  have  no  health 
insurance  option  through  their  employers  even  at  that  point. 

Ms.  C!oLTON.  I  think  again  the  main  rationale  is  looking  for  a 
way  to  control  costs.  I  think  Mr.  Ford  would  recognize  that  for 
some  people,  you  may  just  be  postponing  that  cliff  again  for  3 
years.  It  may  also  be  the  case,  however,  that  the  majority  of  the 
people  will  by  that  point  have  access  to  health  insurance,  and  if 
that  was  true,  it  might  not  be  of  as  much  concern. 

Mr.  Waxman.  Thank  you  for  presenting  Chairman  Ford's  testi- 
mony. We  are  going  to  look  forward  to  working  with  him  and  the 
Members  of  the  subcommittee  fimd  with  you  as  we  try  to  fashion  an 
effective  Medicaid  transition  policy. 

Ms.  CoLTON.  Thank  you,  Mr.  Waxman. 

Mr.  Waxman.  Our  next  panel  will  discuss  the  Medicaid  transi- 
tion issue  from  the  standpoint  of  working  poor  families. 

Mrs.  Shirley  Lawson  is  a  working  motner  of  three  who  is  cur- 
rently in  the  last  month  of  her  4  month  Medicaid  extension,  after 
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leaving  public  assistance.  Mrs.  Lawson  is  accompanied  by  her  attor- 
ne3^  Ms.  Judy  Waxman,  of  the  National  Health  Law  Program. 

Our  other  witness  is  Ms.  Laura  Rosenthal,  an  attorney  with  the 
Massachusetts  Law  Reform  Institute  in  Boston,  which  represents 
poor  and  working  poor  fami'Jes. 

Whenever  people  talk  about  welfare  reform,  they  inevitably  men- 
tion the  education  and  training  initiatives  that  Massachusetts  has 
taken.  Ms.  Rosenthal  will  describe  the  experience  in  her  State  with 
Medicaid  transition. 

We  want  to  welcome  you  to  our  hearing  today.  Your  prepared 
statements  will  be  made  part  of  the  record  in  full. 

I  understand,  Ms.  Rosenthal,  that  you  will  be  supplementing 
your  statement  with  affidavits  from  a  number  of  clients,  and  with- 
out objection,  these  will  be  included  in  the  record. 

'Hiis  is  a  meeting  of  the  subcommittee,  but  relax.  We  just  want 
to  find  out  for  ourselves  what  the  best  decisions  are  for  us  to  make. 

Ms.  Lawson,  we  are  pleased  to  have  you  with  us.  We  would  like 
to  hear  from  your  own  experiences  what  guidance  you  have  for  us. 

STATEMENTS  OF  SHIRLEY  LAWSON,  WASHINGTON,  DC,  ACCOM- 
PANIED BY  JUDY  WAXMAN,  MANAGING  ATTORNEY,  NATIONAL 
HEALTH  LAW  PROGRAM;  AND  LAURA  ROSENTHAL,  HEALTH  AT- 
TORNEY, MASSACHUSETTS  LAW  REFORM  INSTITUTE  AND  ALSO 
MASSACHUSETTS  HEALTH  ACTION  ALLIANCE 

Ms.  Lawson.  Good  morning,  Mr.  Chairman  and  members  of  the 
committee.  My  name  is  Shirley  Lawson,  and  I  live  at  3803  J  Street, 
N.E.,  Washington.  D.C.  I  appreciate  the  opportunity  to  testify 
before  you  today  because  I  want  you  to  understand  the  problems 
people  face  when  they  lose  public  assistance. 

I  recently  completed  a  paralegal  training  course  which  helped 
me  get  the  job  I  started  on  January  12.  I  am  now  a  community 
education  specialist  at  the  Marshall  Heights  Community  Develop- 
ment Organization.  My  job  is  community  outreach,  to  let  people 
know  about  the  services  we  provide  and  the  activities  we  are  in- 
volved in  which  are  intended  to  stimulate  business  and  community 
development. 

I  have  struggled  for  many  years  to  try  to  support  myself  and  my 
three  daughters.  I  have  been  on  and  off  public  assistance  many 
times.  Over  the  years,  I  have  been  in  school  in  different  training 
programs  which  invariably  did  not  teach  me  any  useful  skills,  and 
m  a  variety  of  jobs,  all  of  which  led  me  nowhere  but  back  on  the 
public  assistance  program.  I  have  always  wanted  to  work,  but  the 
jobs  I  could  get  never  paid  enough  to  support  my  family. 

I  ani  hoping  that  I  have  finally  broken  away  from  public  assist- 
ance. However,  government  policies  make  it  very  hard  for  people 
like  me  to  make  ends  meet  Although  I  am  bringing  in  more  money 
to  my  household,  my  expenses  have  gone  up  dramatically.  First  of 
all,  because  I  have  a  job,  my  rent  suteidy  has  been  cut.  As  a  result, 
my  rent  went  up  from  $94  a  month  to  $345  a  month.  Also,  I  am  no 
longer  eetting  $176  a  month  in  food  stamps. 

Another  m^or  change  is  that  after  next  month,  my  family  will 
no  longer  be  covered  by  Medicaid.  We  were  able  to  stay  on  Medic- 
aid for  4  months  after  I  got  this  job.  That  time  will  run  out  next 
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month,  and  there  is  no  way  I  can  get  my  ovm  health  insurance. 
Medicaid  has  been  very  important  to  my  family.  It  was  the  one 
service  that  we  could  get  that  was  like  what  other  people  could  get. 
We  did  have  decent  health  care.  I  used  Medicaid  for  seven  migor 
surgeries  I  have  had,  and  my  children  used  it  for  their  well  baby 
checkups  as  well  as  the  usual  illnesses.  They  also  used  the  dental 
care  plan.  I  have  one  aaughter  who  has  asthma,  and  unfortunately, 
she  is  often  in  need  of  medical  care. 

Now  that  I  am  losing  my  Medicaid,  I  will  have  no  health  care 
coverage.  My  employer  does  have  health  insurance  that  I  can  buy. 
However,  I  cannot  afford  the  $118  a  month  for  the  coverage.  In  ad- 
dition to  the  monthly  fee,  the  insurance  plan  would  require  me  to 
pay  a  yearly  $100  deductible  plus  20  percent  of  the  first  $3,500  of 
expenses.  The  plan  would  also  require  me  to  pay  $3  for  each  pre- 
scription. 

Compared  to  Medicaid,  this  plan  covers  fewer  services.  Dental 
and  eye  care  are  not  covered  at  all.  For  example,  other  services, 
should  we  need  them,  such  as  home  care  or  mental  health  services, 
are  very  limited  in  coverage.  I  receive  $502.68  eveiy  2  weeks  in 
salary.  From  that  I  must  pay  rent  of  $345  a  month,  $400  a  month 
for  food,  $60  per  month  at  the  laundromat,  and  $100  or  more  for 
my  car,  which  is  not  in  the  best  of  shape. 

That  leaves  me  about  $50  a  month  for  telephone  and  other  ex- 
penses to  maintain  a  household  and  care  for  and  clothe  three  teen- 
aged  girls  and  myself.  I  simply  cannot  afford  to  pay  $118  a  month 
plus  all  the  other  costs  for  health  insurance  that  covers  less  than 
my  Medicaid  covers. 

You  may  ask  what  will  happen  to  us  if  we  need  health  care. 
What  would  I  do  if  my  daughter  has  another  asthma  attack.  I 
would  make  sure  I  got  her  the  medical  care  she  needs,  and  in  so 
doing,  I  would  make  a  lot  of  bills  I  couldn't  pay.  Then  I  would  prob^ 
ablv  have  collection  agencies  after  me  and  get  my  wages  garnished. 
Before  long,  I  would  be  back  to  wondering  why  I  was  working  for 
so  little  pay. 

If  you  really  want  to  help  the  people  get  off  of  public  assistance 
and  mto  jobs,  you  must  help  them.  Medical  care  coverage  is  crucial 
to  families,  not  just  for  their  physical  and  mental  health,  but  also 
for  financial  stability.  I  urge  you  to  help  families  help  themselves 
by  providing  them  access  to  health  care  benefits. 

Thank  you  very  much. 

Mr.  Waxman.  Thank  you  very  much,  Mrs.  Lawson. 
Ms.  Rosenthal. 

STATEMENT  0^^  LAURA  ROSENTHAL 

Ms.  Rosenthal.  My  name  is  Laura  Rosenthal,  and  I  am  ^  health 
attorney  with  the  Massachusetts  Law  Reform  Institute,  which  is  a 
State  support  center  for  the  legal  services  programs  in  Massachu- 
setts. 

I  appreciate  the  invitation  to  speak  today  concerning  H.R.  1720. 1 
am  also  testifying  at  the  request  of  the  Massachusetts  Health 
Action  Alliance,  which  is  a  broad  coalition  of  client  groups  in  Mas- 
sachusetts very  much  concerned  with  the  problem  of  the  uninsured 
population. 
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We  are  very  pleased  that  the  committee  is  considering  expansion 
of  the  Medicaid  work  incentives.  I  am  g^ing  to  talk  about  what  is 
happening  in  Massachusetts  under  current  Federal  law,  what  I  see 
as  problems  with  the  Ways  and  Means  Subcommittee  approach, 
and  what  more  CJongress  and  the  subcommittee  might  be  doing. 

Currentlv  there  are  three  limited  provisions  for  continuation  of 
Medicaid  during  the  transition  from  AFDC  to  work.  As  you  have 
heard,  there  is  the  automatic  4-month  extension  for  families  who 
lose  their  AFDC  because  of  increased  work  income.  There  is  also 
an  additional  9  months  for  families  who  lose  their  AFDC  only  be- 
cause of  a  time-limited  income  disregard,  which  is  known  as  the 
30%  disr^ard,  and  for  States  that  so  choose,  there  is  an  additional 
6  months  for  some  of  the  same  recipients  who  have  lost  the  30% 
disregard.  Massachusetts  has  all  of  these  options,  but  they  are  very 
limited. 

The  4-month  Medicaid  extension  which  everyone  gets  is  simply 
not  long  enough  to  permit  former  welfare  recipients  to  make  a 
stable  transition  to  employment.  The  15-month  extension,  the  9 

f>lu8  6  months,  is  more  helpful  but  it  is  available  only  to  a  very 
imited  group  whose  income  is  extremely  close  to  the  AFDC  eligi- 
bility level. 

As  pointed  out,  you  will  be  getting  affidavits  from  a  number  of 
Massachusetts  clients.  I  would  like  to  give  you  two  examples  of 
what  happens  under  the  current  provisions  in  Massachusetts,  and 
the  individuals  I  will  be  naming  are  people  who  will  be  submitting 
affidavits  to  you. 

Bonnie  Marz  is  a  woman  whose  situation  illustrates  that  the  lack 
of  Medicaid  really  does  force  people  who  have  left  the  welfare  rolls 
to  go  to  work  back  onto  welfare.  This  is  a  woman  who  was  on 
AFDC.  She  got  a  temporary  job  with  the  Post  Office,  so  she  lost  her 
AFDC.  She  was  not  eligible  for  the  15-month  conMnuation  because 
her  income  put  her  above  the  level  that  would  havo  permitted  that, 
so  she  got  only  the  4-month  Medicaid  extension. 

The  4  months  ran  out.  She  had  a  child  who  had  chronic  ear  prob- 
lems and  needed  medical  care,  and  she  eventually  had  to  quit  her 
job  and  go  back  on  welfare  specifically  because  of  the  removal  of 
the  transitional  Medicaid. 

Christiria  Parks,  who  is  a  woman  whose  affidavit  you  will  also  be 
gtJtting,  is  8  success  story.  She  got  16  months  of  continued  Medic- 
aid. It  was  essentially  the  9  plus  6.  She  was  able  to  get  the  Medic- 
aid transition  because  of  the  intervention  of  an  advocate.  Original- 
ly the  State  was  mistakenly  going  to  give  her  only  4-month  transi- 
tional Medicaid. 

Over  the  16  months  that  she  was  on  Medicaid  after  leaving  wel- 
fare, she  w'as  able  ix)  work  her  way  into  a  more  stable  position.  She 
is  now  earning  $15,000  a  year.  It  is  not  easy  for  her  to  live  on  that, 
but  certainly  she  s  doing  considerably  better  than  she  did  on  wel- 
fare. Her  emplo.^  ir  is  not  pajdng  her  full  insurance  premium,  but 


She  has  a  child  with  severe  medical  problems,  including  asthma, 
a^d  she  has  8€ud  that  if  she  had  lost  her  Medicaid  after  the  4- 
month  transitional  period,  she  simply  could  not  have  made  it.  Now 
she  is  someone  who  says  she  will  never  go  back  on  welfare,  and  the 
transitional  Medicaid  made  the  difference,  but  it  was  a  long  period 
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of  transitional  Medicaid  that  really  let  her  improve  her  situation 
enough  to  start  buying  into  an  employer's  insurance  plan. 

In  general,  advocates  in  Massachusetts  working  directly  with 
Medicaid  clients  report  that  parents  going  back  to  work  or  consid- 
ering going  back  to  work  are  much  more  womed  about  the  loss  of 
medical  coverage  than  they  are  about  the  loss  of  welfare  cash  bene- 
fits. They  are  willing  to  have  their  welfare  checks  reduced  as  they 
go  back  to  work— that  is  what  going  back  to  work  is  about— but 
they  are  torn  between  the  desire  to  work  and  the  need  to  make 
sure  their  families  can  get  medical  care. 

ThiF  is  a  particular  problem  because  Massachusetts  and  all  of 
the  States  have  a  trem  idous  uninsured  problem.  What  we  are 
really  talking  about  is  not  only  the  problem  of  families  on  AFDC 
but  the  problem  of  a  large  uninsured  population  in  our  country. 
Many  jobs,  particularly  the  kinds  of  low  paying  jobs  into  which 
welfare  recipients  are  able  to  go  if  they  do  find  employment  and 
get  off  welfare,  don't  provide  health  insurance  coverage.  Many  em- 
ployers who  provide  marginal  insurance  rely  heavily  on  part-time 
workers  whom  they  don't  have  to  insure. 

The  uninsured  population  is  heavily  working  poor  because  of 
this,  and  a  special  commission  appointed  by  the  Governor  of  Massa- 
chusetts to  study  both  our  health  reimbursement  system  in  Massa- 
chusetts and  the  problem  of  the  uninsured  has  said  that  there  are 
about  600,000  uninsured  people  in  Massachusetts,  many  of  whom 
are  working  poor. 

Even  employers  who  do  provide  health  coverage  often  don't  pay 
for  the  full  premium.  You  have  seen  an  example  of  that  today. 
Even  Christina  Parks,  the  woman  whose  affidavit  you  will  be  get- 
ting who  is  a  success  story,  still  has  had  to  struggle  to  pay  for  her 
share  of  the  premium.  Again,  this  is  more  the  case  in  low  paid  jobs, 
which  are  the  kinds  of  jobs  into  which  former  welfare  recipients  go. 
Of  course,  without  health  insurance,  people  who  are  in  low  paid 
jobs  cannot  generally  pay  directly  for  their  medical  care. 

I  have  submitted  a  copy  of  a  Massachusetts  report  called  "Up  the 
Down  Escalator"  as  part  of  my  written  testimony,  which  suggests 
that  even  at  twice  the  Federal  poverty  level,  people  may  be  able  to 
make  ends  meet  for  their  routine  expenses  but  don  t  have  the 
money  either  to  pay  for  health  care  directly  or  to  pay  for  health 
insurance. 

Finally,  many  people  getting  off  welfare  can't  directly  benefit 
from  private  insurance  because  all  nongroup  private  insurance 
plans,  and  even  now  many  employer  plans,  contain  harsh  pre-exist- 
ing condition  exclusions.  So  that  if  you  had  had  medical  conditions 
for  which  you  have  been  treated  on  Medicaid  and  go  on  to,  say, 
Blue  Cross/Blue  Shield  in  Massachusetts  or  any  of  the  private  in- 
surers, you  may  find  that  there  is  a  long  period  of  time  during 
which  your  actual  medical  conditions  can't  be  treated  due  to  lack 
of  coverage. 

Again,  these  are  problems  that  affect  not  only  people  who  get  off 
welfare  but  people  who  are  working  poor  or  unemployed  in  all  of 
the  States,  and  that  is  the  reason  that  we  are  even  discussing  this 
problem  of  Medicaid  transitions,  that  we  have  a  mc^or  uninsured 
problem. 
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The  present  programs,  the  4  months  and  the  9  plus  6  months 
that  are  available  to  some  people,  make  a  difference  but  they  don't 
help  enough  people.  H.R.  1720  as  it  has  come  out  of  the  Ways  and 
Means  Subcommittee  is  a  start,  but  there  are  still  some  real  prob- 
lems with  the  Ways  and  Means  version.  The  9  months  is  not 
enough.  The  original  bill,  which  allowed  for  1  year  anil  another 
year  at  the  option  of  the  States,  was  much  mere  realistic,  and 
there  are  two  significant  exclusions  in  the  Ford  draft  which  I  have 
noted. 

Families  in  which  a  family  member  quits  or  otherwise  limits 
their  work  without  good  cause  are  excluded  from  the  9-month  Med- 
icaid transition,  and  families  in  which  a  member  doesn't  cooperate 
with  the  State's  child  support  enforcement  program  are  also  ex- 
cluded. As  I  have  detaUed  in  my  written  testimony,  the  AFDC  pro- 
gram already  has  similar  exclusions,  and  these  exclusions  have 
been  the  source  of  tremendous  problems  and  unfairness,  and  my 
written  testimony  goes  into  that  in  more  detail. 

CertaiiiJy,  whatever  the  policies  for  the  AFDC  cash  assistance 
program,  such  exclusions  have  absolutely  no  place  in  a  Medicaid 
transition  program.  Ths  point  of  a  Medicaid  transition  program  is 
to  provide  incentives  to  work  by  leaving  families  secure  that  they 
will  have  medical  care  if  they  go  back  to  work.  Anything  that 
makes  that  coverage  transitional  only  weakens  the  incentives  to 
work. 

Finally,  as  I  have  alluded  to  in  referring  to  the  broad  uninsured 
problem.  Congress  and  the  committee  will  ultimately  need  a  broad- 
er approach  than  just  a  1-  to  2-year  Medicaid  transition  even  as 
outlined  in  the  original  bill.  States  do  have  laiige  uninsured  popu- 
lation, and  we  have  to  ask  what  happens  to  families  at  the  end  of 
any  Medicaid  transition  period,  whether  it  is  1  year  or  2  years  or  3 
years. 

Some  individuals  such  as  Christina  Parks  may  have  employer- 
sponsored  insurance  which  they  can  afford;  others  will  not,  and  we 
know  statistically  in  Massachusetts  how  broad  the  problem  is. 
Many  States  are  beginning  to  address  the  broad  problem  of  the  un- 
insured population.  For  instance,  in  Massachusetts,  business,  politi- 
cal and  consumer  leaders  are  starting  to  talk  about  a  subsidized 
State  insurance  program  with  sliding  scale  premiums  which  would 
in  part  be  subsidized  by  the  State,  in  part  subsidized  by  payroll 
taxes  and  other  mechanisms. 

Whatever  the  solutions,  the  State  and  Federal  Government  will 
have  to  find  solutions  to  the  uninsured  problem  or  many  low 
income  people,  whether  they  have  been  former  welfare  recipients 
or  not,  will  still  have  to  choose  between  jobs  and  medical  care.  As 
the  States  such  as  Massachusetts  start  to  address  this  problem,  it  is 
essential  that  the  Federal  Government  participate  financially  in 
any  sucii  solutions  and  not  just  leave  them  for  the  States. 

[The  prepared  statement  of  Mr.  Rosenthal  and  affidavits  referred 
to  follow.  Exhibits  A  and  B  referred  to  in  the  prepared  statement 
may  be  found  in  the  eubconimittee  files:] 
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Massaciiusetts  Law  Reform  Institute 

69  Cfinal  Street,  Boston,  MA  02114 
(617)  742-9250 


UNITED  STATES  HOUSE  OF  REPRESENTAriVES 
ENERGY  AND  COMMERCE  COMMITTEE 
SUBCOMMITTEE  ON  HEALTH  AND  THE  ENVIRONMENT 


Henry  A.  Waxman,  Chairman 


Chairman  Waxman  and  Members  of  the  Committee: 

Thank  you  for  the  opportunity  to  testify  concerning  the 
Medicaid  transition  provisions  of  H.R.  1720.     I  am 
testifying  today  on  behalf  of  the  Massachusetts  Health 
Action  Alliance,  a  broad  coalition  of  over  twenty 
organizations  representing  low-income,  disabled  and  elderly 
individuals;  the  constituencies  of  these  organizations 
number  in  the  hundreds  of  thousands.    We  are  pleased  with 
your  interest  in  expanding  the  existing  Medicaid  transition 
possibilities.     I  will  comment  today  on  th ^  current  Medicaid 
work  transitions,  on  certain  problems  with  the  provisions 
adopted  by  the  Ways  and  Means  subcommittee  and  on, the 
posribility  of  a  broader  approach  to  the  problem. 

Current  federal  law  contains  some  limited  Medicaid  work 
transition  provisions.    These  provisions  are  necessary 
because  many  jobs  do  not  provide  health  insurance.    The  lack 
of  insurance  is  a  particular  problem  in  the  low-wage  jobs 
which  many  AFDC  recipients  are  able  to  get  when  they  first 
workr  and  it  is  a  particular  problem  for  part-time  workers* 
In  the  absence  of  effective  Medicaid  work  transition 
provisions,  there  are  real  disincentives  for  AFDC  recipients 
to  work.    Often,  without  health  coverage,  they  are  worse  off 
working  than  they  were  on  welfare. 

The  current  federal  law  allows  recipients  of  Aid  to 
Families  with  Dependent  Children  (AFDC)   to  receive  Medicaid 
for  four  months  after  losing  AFDC  because  of  im  reased  work 
income  or  child  support.     42  U.S.C.  Sl396a(a) (1) ,  42  C.F.R. 
S435.112.     The  federal  ^-w  also  allows  AFDC  recipients  who 
lose  their  cash  issis*-   ^  e  because  of  the  loss  of 
time-limited  earned  *ncame  disregard  Known  as  the  "^30  and 


This  testimony  addresses  only  the  Medicaid  portion  of 
^he  proposed  legislation  and  does  not  implicitly  support  the 
concept  of  "work fare"  or  mandatory  work  for  welfare 
recipientr . 
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1/3  disregard"  to  receive  Medicaid  for  nine  months  after 
AFDC  termination;  states  also  have  the  option  of  continuing 
Medicaid  for  this  group  for  an  additional  six  months  under 
some  circumstances.     42  U.S.C.  $602(a)(37).     The  nine-month 
and  six-month  ex\.ensions,  where  applicable,  are  not  in 
addition  to  the  four-month  extension.    Massachusetts  AFDC 
recipients  have  the  benefit  of  all  of  these  provisions. 

Although  the  current  work  transition  provisions  benefit 
some  welfare  recipients  who  go  back  to  work,  they  are 
limited.    As  you  will  see  from  affidavits  to  be  submitted, 
the  four-month  Medicaid  extension  is  simply  not  long  enough 
to  allow  many  workers  who  leave  welfare  for  low-paying  jobs 
to  achieve  a  stable  employment  situation.     It  is  not 
uncommon  for  a  former  welfare  reci' lent  to  be  forced  to  quit 
her  job  at  the  end  of  the  four-month  transitional  Medicaid 
period  because  she  needs  Medicaid  coverage  for  herself  and 
her  family.    The  nine-  and  six-month  extensions  have 
per.nitted  some  former  welfare  recipients  to  get  of?  welfare 
and  to  stay  off  welfare.    But  these  provisions  are  available 
only  to  certain  recipients,  essentially  those  who  would  be 
eligible  for  AFDC  if  the  state  continued  to  apply  the 
so-called  "$30  and  1/3  disregard."    And  even  these 
provisions  do  not  address  the  more  general  problem  of  the 
uninsured  working  poor,  who  sooner  or  later  must  choose 
between  working  and  having  health  coverage.    Uniformly,  the 
report  of  advocates  working  with  welfare  recipients  or  witn 
low-income  former  welfare  recipients  is  that  families  are 
much  more  worried  about  the  loss  of  Medicaid  when  they  go 
back  to  work  or  consider  going  back  to  work  than  about  the 
loss  of  cash  assistance.    Particularly  when  they  or  their 
children  suffer  from  chronic  medical  conditions,  parents  on 
welfare  often  believe,  justifiably,  that  they  simply  cannot 
forgo  Medicaid  coveraue«  because  doing  do  means  forgoing 
necessary  medical  care. 

The  version  of  H.R.  1720  acted  on  by  the  Hays  and  Means 
subcoimittee  bogins  to  address  some  of  the  limitations  in 
the  current  work  transition  provisions  but  has  significant 


Up  the  Down  Escalator,  a  report  of  the  Massachusetts 
Human  Services  Coalition,  demonstrated  that  even  at  turice 
the  federal  poverty  level  a  family  would  not  have  enough 
income,  on  top  of  monthly  expenses,  to  pay  either  for  health 
insurance  premiums  or  directly  for  medical  care.    Up  the 
Down  Escalator;  Two  Years  Later,  pp.  12-13,  18,  attached  as 
Exhibit  "A."    Furthermore,  many  group  insurance  plans  .^nd 
all  nongroup  plans  impose  lengthy  pre-existing  condition 
exclusions,  which  effectively  limit  the  usefulness  of 
private  insurance  for  many  families  who  have  ^ust  left 
welfare. 
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problems.    First,  the  nine-month  Medicaid  extension 
permitted  by  the  Ways  and  Means  version  of  the  bill  is 
simply  not  long  enough.    We  would  anticipate,  under  these 
provisions,  that  many  people  still  would  have  to  leave  their 
jobs  and  return  to  the  welfare  programs  at  the  end  of  the 
transitional  Medicaid  period.     The  original  proposal,  which 
allowed  for  a  year-long  Medicaid  extension,  with  the  state 
option  of  a  second  year,  is  somewhat  more  realistic, 
although  still  not  a  complete  solution. 

Second,  the  draft  H.R.  1720  lancru^ge  which  I  have  seen 
has  certain  significant  exclusions  from  eligibility  for 
transitional  Medicaid.    The  language  purports  to  exclude 
families  in  which  a  member  terminates  employment,  reduces 
earned  income,  or  refuses  to  accept  employment  without  "good 
cause,"  or  fails  to  cooperate  with  the  state's  child  support 
enforcement  efforts.    The  AFDC  and  Medicaid  programs  alrei.dy 
have  similar  exclusions  and  in  practice  these  exclusions- 
have  proved  to  be  devastating  for  many  welfare  families.^ 
Child  support  ""cooperation"  involves  at  minimum  revealing 
the  name  of  the  child's  father  and  can  require  considerably 
more  involvement  with  the  state's  efforts  to  establish 
paternity  and  pursue  child  support.     In  Massachusetts,  the 
grounds  recognized  as  "good  cause"  for  a  woman's  failing  to 
cooperate  with  child  support  enforcement  efforts  have  been 
extremely  limited;  the  onlj  grounds  recogrized  by  the  state 
have  besn  related  to  threats  of  physical  or  emotional 
violence  to  the  woman  and  her  children.    And  the  state's 
verification  requirements  have  further  limited  these  grounds 
in  practice.    Por  example,  a  victim  of  rape  has  been 
permitted  to  verify  the  rape  only  by  police  records;  a  woman 
too  traumatized  to  report  a  rape  has  subsequently  been 
unable  to  claim  "good  cause"  for  failing  to  cooperate  with 
child  support  enforcement*    The  woman's  reasonable  but 
unproved  fears  have  not  had  any  legal  status;  nor  have 
reasonable  judgments,  not  related  to  domestic  violence,  that 
pursuing  child  support  efforts  %M>uld  destroy  an  already 
tenuous  relationship  between  father  and  child.    There  have 
also  been  problems  with  the  extent  of  the  involvement  which 
the  state  has  required;  for  example,  the  state  has  sometimes 
tried  to  require  women  to  initiate  their  own  court  actions. 
Moreover,  the  reality,  in  local  welfare  offices,  is  that 
even  though  the  law  allows  a  "good  cause"  exception  for 


The  exclusions  in  the  H.R.  1720  draft  language  also 
are  drafted  far  too  broadly  even  for  their  apparent  purpose. 
The  entire  family  is  excluded  if  any  family  member 
terminates,  reduces,  or  refuses  employment  or  fails  to 
cooperate  with  child  support  enforcement  requirements.  This 
is  a  much  harsher  exclusion  than  the  current  AFDC  provisions 
contain. 


ERIC 


24 


-4- 


failing  to  cooperate  with  the  state's  child  support 
enforcement  efforts,  workers  do  not  routinely  explore 
w^^ther  good  cause  exists.    Rather,  women  are  placed  in  the 
position  of  either  "cooperating,"  sometimes  at  their  own 
risk,  or  forgoing  welfare  benefits.    Only  after  a  denial  or 
termination  is  "good  cause"  raised,  and  then  generally  only 
by  a  legal  advocate  if  the  woman  is  represented. 

Similarly,  problems  already  encountered  in  the 
AFDC*Unemployed  Parent  and  Food  Stamp  programs,  which 
sanction  recipients  or  applicants  for  quitting  a  job  without 
good  cause,  caution  against  extending  such  provisions  to  the 
transitional  Medicaid  program.    Under  the  current  AFDC  and 
Pood  Stamp  programs,  worker  do  not  actually  investigate  to 
see  whether  "good  cause"  exists.     In  practice  there  is  no 
"good  cause"  provision  excnpt  foi*  families  who  are 
eventually  represented  by  a  legal  ^^dvocate. 

Since  exclusions  similar  to  the  ones  contemplated  in 
the  present  bill  have  already  proved  to  be  fraught  with 
problems  and  inherently  subject  to  abuse,  it  is  entirely 
inadvisable  to  extend  such  exclusions  to  the  new  Medicaid 
transition  provisions,     it  is  particularly  inadvisable  to  do 
so  because  the  Medicaid  transition  is  supposed  to  be  ?  work 
incentive  which  gives  families  the  security  they  need  in 
order  to  join  the  work  force.    Any  provisions  which 
complicate  the  availability  of  Medicaid  or  make  it 
conditional  certainly  serve  to  weaken  the  work  incentive. 
Furthermore,  such  requirements  must  necessarily  give  rise  to 
reporting  requirements  which  again  will  be  a  cause  of 
certain  families'  "falling  between  the  cracks"  and  failing 
to  receive  Medicaid  to  which  they  otherwise  would  be 
entitled. 

Finally,  even  if  the  bill  is  restored  to  its  originrl 
form,  with  a  one-year  o,  two-year  Medicaid  transition, 
problems  remain.    At  the  end  of  any  Medicaid  transition 
period,  many  working  poor  families  still  will  be  uninsured, 
because  their  employers  do  not  provide  insurance,  because 
they  cannot  afford  premixims  which  they  are  required  to  pay 
under  their  employers'  inrurance  plans,  or  because,  in  the 
absence  of  group  insurance,  they  cannot  afford  private 
nongroup  coverage  or  are  affected  by  pre-existing  condition 
exclusions.    For  families'  transitions  from  welfare  to 
employment  to  be  stable,  there  must  be  broader  solutions  to 


Although  Massachusetts  is  now  in  the  process  of 
changing  its  guidelines  for  "good  cause"  and  other  aspects 
of  child  support  enforcement,  the  past  experience 
demonstrates  the  pitfalls  of  conditioning  benefits  on 
cooperation  with  the  child  support  enforcement  process. 
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the  problem  of  our  large  uninsured  population,^  While 
continuation  of  families'  Medicaid  forever  is  not  likely  to 

^^i!;?tnn2**^'''K'*''"*'®V^!/"5®P*"^®"^^y  exploring  their  own 
solutions,  such  as  subsidized  state  health  insurance  plans 
available  on  a  sliding  scale.     In  Massachusetts,  many 
government  and  business  leaders  as  well  as  consumer 
advocates  are  talking  seriously  about  such  a  possibility. 
(See    Beyond  Welfare,"  a  report  of  the  Massachusetts  Senate 
Committee  on  Ways  and  Means,  attached  as  Exhibit  "B"  )  One 
option,  which  could  contribute  significantly  to  the 
stability  of  families'  transitions  from  AFDC  to  work,  would 
be  for  the  federal  government  to  participate  f inancially^in 
state-subsidized  health  insurance  plans  as  they  develop.^ 
In  the  absence  of  national  health  insurance,  probably  the 
simplest  and  most  cost-effective  solution  in  the  long  run, 
such  a  solution  would  at  least  address  the  special  needs  of 
families  struggling  to  get  off  welfare  without  losing 
essential  health  coverage. 


Respectfully  submitted. 


Laura  M.  Rosenthal 
Attorney 


Massachusetts  officials  contend  that  Massachusetts 
alone  has  about  600,000  uninsured  people.  Many  of  these 
people  are  "working  poor." 

^Any  such  plan  would  have  to  be  coupled  with  "deeming 
waivers"  insuring  continuing  Medicaid  coverage  for  spouses 
or  children  who  require  Medicaid's  broader  scope  of  services 
because  of  serious  medical  conditions.    To  be  effective, 
such  plans  would  also  have  to  meet  certain  minimum  criteria. 
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AFFIDAVIT  OF  BONITA  MAR2 

I,  BONITA  MARZ,  hereby  swear  and  attest  as  follows 

I  live  with  my  seven  year-old  son,  Patrick,  at  11  Central 

Street.  Turners  Falls,  Massachusetts. 

My  son  and  I  have  been  receiving  Aid  to  Families  with 

Dependent  Children  (AFDC)  and  Medical  Assistance  (Medicaid) 

since  late  1^82  or  earlv  1'583 

In  August,  1986,   I  found  a  job  with  the  United  States 
Postal  Service      I  was  hired  as  a  temoorarv,  "casual" 
worker  at  $5/hour,  with  no  fringe  benefits  such  as  sick  days 
or  medical  insurance 

I  worked  six  (6)  days  per  week,  an  average  of  40  hours  per 
week.     My  gross  monthly  pav  was  approximately  $866  Mv 
monthly  take-home  pay  was  5663 

In  October,   1987,  my  son  and  I  were  terminated  from  AFDC 
due  to  excess  income      Becau.se  I  was  not  terminated  due  to 
loss  of  the  $30  and  one-third  earned  income  disregards,  I 
did  not  receive  the  extended  Medicaid  benefits      My  son  and 
I  received  continued  Medicaid  for  four  (A)  months,  or 
through  Januarv,  1987 

At  the  time  of  my  termination  from  AFDC,   I  was  receiving  a 
monthly  grant  of  $A09  00  for  2  people  in  non-subsidized 
housing,  plus  food  stamos  of  $85.00.     I  receive  no  child 
support  or  medical  insurance  for  Patrick  from  his  father 
During  the  vvintei,   Patrick  needed  fairly  constant  medical 
care  due  to  a  bad  case  of  bronchitis  and  chronic  ear  infec- 
tion     I  was  taking  him  to  the  doctor  about  twice  a  month 
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who  Prescribed  regular  antibiotic  nedicine  for  niv  son 
(Moxicvllin  and  Gantrisin)      I  did  not  feel  1  could  afford 
the  cost  of  either  medical  insurance  for  mv  son  or  the 
ongoing  medical  costs  which  had  been  covered  bv  Medicaid 
When  my  son's  Medicaid  ran  out  in  February,  ,  I  felt 

my  responsibility  for  mv  child's  uell-being  left  me  \7ith 
no  choice  but  to  quit  my  iob  and  go  back  on  A^DC 
if  1  had  been  able  to  get  extended  Medicaid  benefits  I 
may  have  been  able  to  have  worked  into  a  irore  pemanent 
position,  with  some  employer  contribution  toward  health 
care  coverage. 

I  am  currently  participating  in  the  Massachusetts  Employ- 
ment Training  (ET)  Program  to  get  off  A^DC  again  in  the 
near  future.     However,  my  biggest  concern  is  how  I  will 
deal  with  the  loss  of  medical  coverage  for  my  son. 
Signed  under  the  Pains  and  penalties  of  periury  this 


1987. 


ERIC 


28 


ftFFIDftVIT  OF  CHRISTINA  PARKS 


4. 


5. 


6. 


ERLC 


I,  CiRISTINA  PARKS,  hereby  swear  and  attest  as  follows: 

I  live  with  my  six  year-old  son,  Dam^'^n,  at  18  Michelman 
Avenue ,  Northampton ,  Massachusetts . 

I  am  currently  working  full-time  as  a  GEO  (General 
Equivalency  Degree)  teacher  for  Sojourn,  an  adolescent 
intervention  and  training  program.  My  annual  salary  is 
$15,000. 

1  was  an  Aid  to  Families  with  Dependent  Children  ( AFOC ) 
recipient  from  1982  un.il  I  began  wo^k  tng  full-time  in  1985  . 
When  I  began  working  on  a  part-time  basis  in  September,  1984, 
my  monthly  AFOC  grant  was  $328.00.  In  addition,  I  was 
receiving  $22  .  00  in  Food  Stamps,  plus  Medicaid.  My  AFOC 
grant  began  to  decrease  starting  in  December  1  984  ,  due  to  my 
earnings . 

In  the  middle  of  January  1985,  I  began  teaching  30  hours 
per  week  at  $5.75  per  hour.  My  average  monthly  gross  pay 
from  January  through  March  was  $652.00;  my  net  pay  averaqed 
$561.00  per  month.  I  had  monthly  childcare  expenses  of 
$22.00,  'ind  transportation  to  and  fiom  work  and  the  childcai-*^ 
facility  <45  miles  round-trip)  cost  me  $212.00  per  month. 

I  was  terminated  from  AFDC  in  April  1985.  My  last 
monthly  grant  was  $142.00. 

I  had  3ust  begun  full-time  employment  and  my  employer 
was  only  willing  to  offer  health  insurance  for  mc,  and  not 
for  my  son.  My  son's  father  does  not  provide  child  support 
or  health  coverage  for  his  son. 
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7.  I  was  initially  told  that  my  son  and  I  would  continue  to 
receive  Medical  Assistance  for  four  more  months.  Although  I 
was  dete. mined  to  stay  off  of  AFDC,  I  was  very  concerned 
about  the  loss  of  medical  coverage  for  my  son,  who  suffers 
from  chronic  asthma  and  hearing  problems  that  have  required 
ongoing  consultation  with  audioloc«ical  specialists . 

8.  Through  the  intervention  of  an  advocate,  I  was  able  to 
establish  that  my  tei  .ni  nat  ion  from  AFDC  was  due  to  loss  of 
the  $30.00  and  one-third  earned  income  disregards,  and 
therefore  I  was  eligible  for  the  fifteen  months  of  extended 
Medicaid.  During  those  fifteen  months,  I  was  able  to  work 
into  a  more  stable  employment  position. 

5»  Scarfing    in  Auiju^L,    15o6,    my    cmfjluyci    na^   utren   iMciki.uv^  a 

substantial  contribution  to  the  cost  of  a  family  membership 
with  Valley  Health  Plan,  a  health  maintenance  organization 
providing  comprehensive  medical  coverage  for  my  son  and 
myself,  and  preventative  dental  care  for  my  son.  I  pay 
$72.00  per  month  toward  the  cost  of  this  coverage;  my 
employer  contributes  the  balance  toward  the  monthly  premium 
of  $193.49. 

10.  I  feel  confident  now  that  I  will   never  go  back  on  AFDC, 

but  the  loss  of  Medicaid  after  four  months  would  have  left  my 
child  without  medical  any  coverage.  I  am  not  sure  I  would 
have  been  able  to  remain  independent  of  welfare  if  it  meant 
jeopardizing  my  son's  health. 

Signed  under  the  pains  and  penalties  of  perjury. 
Oate^ '  Christina  Parks 
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Mr.  Waxman.  Thank  you  very  much. 

Ms.  Lawson,  let  me  ask  you  some  questions.  You  have  this 
choice:  whether  you  go  to  work  and  lose  your  Medicaid  or  whether 
you  don't  go  to  work  and  stay  on  welfare,  which  allows  you  to  stay 
on  Medicaid.  You  decided  to  continue  working  without  health  in- 
surance rather  than  return  to  public  assistance  in  order  to  contin- 
ue your  Medicaid  coverage.  That  takes  a  lot  of  courage,  because 
health  care  is  a  pretty  expensive  proposition.  You  know  how  quick- 
ly you  could  be  wiped  out  financially  by  some  medical  problem  of 
one  of  your  children. 

I  think  many  mothers  in  your  situation  would  make  that  same 
decision.  They  will  want  to  keep  working  as  long  as  possible.  But 
the  problem  with  a  limited  period  of  Medicaid  transition,  whether 
it  is  3  months  or  6  months  or  9  months,  is  that  at  some  point  Med- 
icaid is  going  to  stop.  They  are  then  faced  with  the  clear  reality 
that  they  have  a  job,  they  _ave  some  money  coming  in,  but  they 
don't  have  health  care  benefits  and  they  can't  afford  to  buy  insur- 
ance. 

Congressman  Ford  suggested  that  we  ought  to  consider  giving 
families  like  yours  who  leave  public  assistance  with  earnings  auto- 
matic extensions  of  Medicaid  for  6  t/O  9  months,  and  then  giving 
you  an  opportunity  to  buy  Medicaid  coverage  by  paying  a  monthly 
premium.  I  want  to  ask  you  some  questions  about  that. 

Would  you  be  interested  in  buying  Medicaid  coverage  for  your- 
self and  your  family  if  it  were  available  to  you? 

Ms.  Lawson.  Yes,  I  would  if  it  would  be  in  the  realm  that  I  could 
afford. 

Mr.  Waxman.  If  you  could  afford  it.  Now,  how  large  a  premium 
do  you  think  you  could  afford? 

Ms.  Lawson.  With  the  expenses  that  I  have  stated  here  today,  at 
this  point  I  just  don't  think  I  would  be  able  to  afford  to  pay  a  pre- 
mium. 

Mr.  Waxman.  So  you  would  like  to  buy  it  but  you  don't  see  any 
price  particularly  that  you  could  afford. 

Ms.  Lawson.  At  this  point,  no.  I  mean  I  would  like  to  buy  medi- 
cal insurance.  I  believe  it  is  a  necessity.  But  as  things  are  in  priori- 
ty, shelter  and  clothing  and  food  are  a  little  higher  on  the  list,  and 
by  the  time  you  get  to  medical  coverage,  there  is  just  nothing  left. 

Mr.  Waxman.  How  long  period  do  you  think  is  fair  to  have  Med- 
icaid coverage?  Six  months?  Nine  Months?  What  do  you  think  is 
fair? 

Ms.  Lawson.  I  would  like  to  say  that  I  think  1  year  to  IV2  years 
would  be  fair,  for  the  simple  reason  it  would  give  a  person  a  chfjice 
to  become  established  in  their  job,  and  if  they  were  going  to  i^et  a 
promotion  or  even  to  better  themselves  once  they  enter  the  work 
world,  it  would  give  them  a  chance  to  just  establish  themselves  and 
to  see  in  which  direction  they  are  going. 

Mr.  Waxman.  YouVe  had  some  job  training  and  your  own  expe- 
rience. 

What's  the  longest  period  of  time  that  youVe  held  a  job? 
Ms.  Lawson.  The  longest  period  that  I  ve  held  a  job  was  3  years, 
and  I  was  a  babysitter. 
Mr.  Waxman.  For  private  families? 
Ms.  Lawson.  For  a  private  family,  one  child. 
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Mr.  Waxman.  And  it  was  an  8  hours  a  day  job? 
Ms.  Lawson.  Ten  hours  a  day. 

Mr.  Waxman.  Ten  hours.  So  you  were  giving  them  care  for  their 
children  while  they  were  working? 
Ms.  Lawson.  Yes. 

Mr.  Waxman.  And  what  other  jobs  have  you  held? 

Ms.  Lawson.  Well,  Fve  worked  for  the  Festal  Service.  I  worked 
there  a  couple  of  months. 

I've  tried  to  complete  my  education,  and  during  the  course  of 
that,  Fve  held  a  couple  of  Work  Study  jobs  which  only  paid  mini- 
mum w(ige. 

Befoi-e  this  job,  the  best  job  that  I've  ever  had,  that  I  considered, 
I  worked  for  the  Department  of  Human  Services,  and  it  was  under 
a  Government  program.  When  they  first  started  to  RIF  people  out, 
I  lost  the  iob  and  had  to  go  back  on  public  assistance. 

If  I  could  have  kept  that  job,  it  would  have  cut  me  from  the  rolls, 
Td  say,  5  or  6  years  earlier  than  now. 

Mr.  Waxman.  You  have  three  daughters,  right? 

Ms.  Lawson.  Yes. 

Mr.  Waxman.  And  they're  teenagers? 

Ms.  Lawson.  Yes.  The  oldest  daughter  just  turned  18  in  Decem- 
ber. The  middle  child  just  earned  15  in  February.  The  youngest  is 
J  3  in  March. 

Mr.  Waxman.  And  tell  me  what's  happening  with  them.  Are 
they  going  to  school,  or  are  they  working? 

Ms.  Lawson.  Yes.  My  oldest  daughter  has  graduated  from  high 
school.  My  hope  for  her  was  to  attend  college,  but  she  had  different 
ideas. 

The  youngest  daughter,  she  is  in  the  sixth  grade.  Through  the 
help  of  the  public  schools,  I  was  able  to  place  her  hi  special  educa- 
tion. She  should  be  in  junior  high  school  now,  but  she  missed  a 
grade  or  two,  because  she  has  a  slight  case  of  dyslexia,  and  it  was 
not  diagnosed  until  later  on  in  her  education. 

I  send  my  children  to  school  every  day.  They  were  keeping  her 
back,  and  I  couldn't  understand  that,  and  I  went  to  the  school,  and 
I  asked  them  what  the  problem  was,  and  they  told  me  that  she 
could  be  tested  through  the  public  schools.  And  thank  goodness,  I 
did  have  Medicaid,  because  I  had  to  have  her  hearing  and  her 
vision  checked  before  she  could  be  psychologically  t^ted,  and 
that's  when  they  found  out  that  she  did  have  a  slight  case  of  dys- 
lexia. 

She's  been  in  the  Special  Education  Program  for  2  years  now, 
and  I'm  very  proud  to  say,  my  daughter  is  bringing  home  A's  and 
B's  and  will  be  going  to  junior  high  school  in  September. 

My  middle  daughter,  she's  in  junior  high  school.  She  is  scheduled 
to  graduate  to  go  to  high  school  in  September.  We're  not  too  sure 
about  that. 

I  had  to  go  to  the  school  last  week,  and  they  have  suggested  that 
I  seek  some  type  of  counseling  for  her,  psychological  counseling.  So 
there  again,  I  would  need  medical  coverage  to  seek  this  counseling, 
and  witnout  it,  she  would  go  without  the  counseling. 

So  as  I  said  in  my  statement.  Medicaid  has  been  very  important 
to  my  family. 

Mr.  Waxman.  Are  any  of  the  girls  married  or  have  children? 
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Ms.  Lawson.  No  children,  not  married. 

Mr  Wauian.  Well,  you  know  how  important  health  care  is  and 
how  dependent  you  are  on  it.  We're  going  to  try  to  figure  out  some 
way  to  ^ure  that  when  people  go  to  work,  they  can  do  it  without 
feelmg  that  they  vill  lose  all  their  health  care  benefits.  We  want  to 
get  people  to  feel  that  they  shouldn't  have  a  reason  not  to  work 

Let  me  ask,  Ms.  Rosenthal,  what  do  you  think  about  Mr  Ford's 
suggestion  to  allow  families  who  have  left  AFDC  due  to  earnings  to 
continue  their  Medicaid  coverage  by  paying  a  monthly  premium? 

Based  on  your  work  with  low-income  clients,  do  you  have  any 
suggestions  as  to  whether  they  would  opt  for  this  coverage,  and 
how  much  m  premiums  do  you  think  working  poor  families  could 
reasonably  be  expected  to  pay? 

Ms.  Rosenthal.  Well,  first  of  all,  if  such  a  suggestion  were  to 
naake  sense,  it  would  have  to  be  only  after  a  lengthy  Medicaid  tran- 
sition during  which  fiill  Medicaid  coverage  was  simply  available 
vnthout  any  chaise.  I  think  that  the  automatic  continuation  of 
Medicaid  is  really  a  cornerstone  of  work  stability  for  people  who 
are  leaving  Medicaid  and  who  will  just  be  boning  to  achieve  any 
kind  of  financial  stability. 

Remember  that  the  cdbility  to  pay  for  things,  whether  it's  health 
insurance  or  anything  else,  is  not  just  a  function  of  income,  but 
also  of  resources,  and  families  coming  off  welfare  do  not  have  accu- 
mulated savings  to  any  significant  degree.  In  fact,  they  couldn't 
have  any  significant  amount  of  assets  to  qualify  for  welfare  bene- 
fits. 

So  certainly,  if  you  looked  at  such  a  thing,  it  should  only  be 
after,  I  think,  1-year  or  2-year  period  of  automatic  eligibility. 

The  other  thing  that  I  would  say,  though,  is  that  we  would  have 
to  be  very  realistic  about  who  really  can  pay  for  such  coverage. 
And  agmn,  our  figures  in  MassachuseH«  suggest  that  at  twice  ttie 
poverty  level— that  is,  a  good  chunk  of  the  existing  working  poor— 
people  re^  do  not  have  the  money  to  pay  anything  for  medical 
coverage.  They  really  don't  have  anything  on  top  of  their  basic 
monthly  expenses. 

That  s  why  we  have  such  a  large  uninsured  population  in  Massa- 
chusetts. We  have  that  experience  already  with  people  who  are 
working,  but  fmd  themselves  in  crises  where  they  cfon't  have  medi- 
cal  caie. 

Mr.  Waxman.  They  were  working,  and  they  made  a  certain 
amount  of  money.  There  s  a  question  of  rearranging  their  budget 
pnonti^.  If  they  don  t  have  someone  in  the  fami^  who  is  sick  and 
predictably  in  need  of  health  care,  do  you  think  they'd  bother  to 
buy  health  care,  insurance? 

Ms.  Rosenthal.  Well,  I  think  that's  a  very  good  question.  I  think 
many  wouldn  t. 

I  don't  think  it's  simply  a  question  of  bothering.  That  is,  I  think 
when  people  get  mto  a  higher  income  !?vel  where  they  don't  have 
to  make  the  sanie  acute  choices  between,  cay,  clothing  and  medical 
care,  they  probably  will  and  do  bother. 

Mr.  Waxman.  I  understand.  But  I  think  if  we  didn't  have  our 
health  insurance  tied  to  employment,  where  the  employer  offers 
the  employees  the  opportunity  for  health  insurance  and  sometimes 
pays  all  or  part  of  it,  that  if  people  just  had  their  income,  and  they 
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said,  now  you  can  go  and  take  your  income  and  buy  whatever  you 
think  you  need  to  buy,  I  think  a  good  proportion  of  those  people 
that  now  are  covered  wouldn't  be  covered,  because  they  would 
decide,  "Well,  if  someone  gets  sick,  we'll  Jeal  with  it  then.  Why 
pay  money  for  a  problem  that's  not  facing  iis  now.  Better  to  use 
the  money  for  something  else/* 

And,  of  course,  if  you  and  I  looked  at  it  rationally,  what  they  use 
their  money  for  may  not  be  as  intelligent  an  expenditure  as 
making  sure  they're  covered  for  their  health  care  needs.  But  I 
don't  think  people  always  make  the  most  intelligent  decisions  in  al- 
locating their  resources.  They  usually  pay  for  what  they  want  at 
the  moment.  Deferred  gratification  or  anticipating  problems  and 
thinkmg  them  through  and  dealing  in  advance  of  them,  that's  not 
the  usual  way  for  a  lot  of  people. 

Ms.  Rosenthal.  I  have  a  couple  of  responses.  One  is  that  I  think 
you  re  making  a  very  strong  argument  for  some  form  of  mandatory 
employer  coverage  or,  in  the  alternative,  national  health  insur- 
ance, which  other  countries  have  actually  founa  to  Le  a  more  cost- 
effective  way  to  approach  the  proMem. 

I  would  say,  though,  that  in  the  uicome  range  thrit  we're  talking 
abou^  you  don't  even  have  to  look  at  whether  people  are  deferring 
gratification  or  what  their  priorities  are.  For  the  r.ost  part,  people 
m,  say,  the  100  to  200  percent  of  poverty  area,  can't  real^r  pay 
these  sorts  of  premiums,  even  if  they  wanted  to.  I  mean,  at  that 
level,  the  people  we're  talking  about  are  really,  by  and  large, 
people  who  are  choosing  between  food  or  clothing  or  paying  the 
utility  bills  and  paying,  say,  $100  or  $50  month  premium  for  health 
insurance. 

Mr.  Waxman.  Let  me  ask  you  the  reverse  side  of  this  point. 

You've  got  a  family  where  they're  generally  healthy,  a  young 
woman— by  my  standards  of  young,  30-  or  40-year-old  woman  

Twenties.  Kids.  And  everybody  is  generally  healthy.  The  medical 
problems  they  have  are  rare,  because  there^s  nothing  particularly 
pressing  at  the  moment,  just  an  occasional  problem  or  other. 

How  much  of  a  disincentive  is  it  for  them  to  go  to  work,  not  to 
have  Medicaid?  If  they've  got  a  job  and  they  can  make  some 
money,  wouldn't  they  rather  make  some  money  and  have  more 
money  to  spend? 

Ma.  Lawson,  if  people  didn't  have  medical  problems  in  their 
family,  and  if  they  sat  down,  with  an  accountant,  »nd  the  account- 
ant jaid,  "It  doesn't  make  sense  for  you  to  work,  you  can  get  more 
cash  to  spend  in  hand,  but  you  lose  your  health  care  benefits," 
would  they  go  to  work  or  not?  Or  do  they  sit  down  and  really  calcu 
late  it  that  carefully?  ^ 

Ms.  Lawson.  Well,  the  only  way  that  I  can  answer  that  is  that  I 
have  been  faced  with  that  dilemma,  not  just  with  the  medical  cov- 
erage, but  with  the  whole  AFDC  package.  And  in  many  instances, 
It  hSL^  been— I  won't  say  "profitable,"  because  what  they  allow  you 
IS  not  a  profit— more  sensible  not  to  take  the  low-paying  job,  be- 
cause with  the  package  that  AFDC  offers  you,  you  know  that  you 
will  have  a  place  to  live.  You  will  have  some  food  to  eat.  You  will, 
if  the  need  arises,  be  able  to  have  medical  care. 

And  then  you  look  at  even  a  job  that  pays  $5  an  hour,  I  mean, 
that  s  not  a  lot  of  money  when  you  have  a  family. 
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Mr.  Waxman.  You've  got  to  sit  on  the  bus. 
Ms.  Lawson.  You  sit  on  the  bus. 
Mr.  Waxman.  You  get  up  early. 

Ms.  Lawson.  Well,  not  so  much.  But  you  have  to  pay  to  get  on 
the  bus.  Then  you  have  to  buy  new  clothes. 

Mr,  Waxman.  Yes,  but  you've  got  to  sit  on  the  bus  going  long 
distances.  You  have  to  plan  your  day  differently.  You  have  to  get 
there.  YouVe  got  to  hear  gripes  from  somebody  who's  telling  you 
what  to  do. 

Ms.  Lawson.  Well,  like  I  said,  I  have  been  on  public  assistance 
for  many,  many  years,  more  on  than  off,  and  when  I  was  younger, 
I  was  a  ward  of  public  welfare.  And  all  I  knew  is,  I  had  a  responsi- 
bmty  to  raise  three  children,  and  I  had  to  do  it  the  best  way  I 
could. 

I  eryoy  working;  I  feel  that  I  started  late.  I've  finally  gotten  a 
break  at  what  I  assume  is  a  decent  job.  But  there  have  been  other 
job  opportunities. 

I  was  offered  years  a^o  a  GS-2  position  in  the  Federal  Govern- 
ment, and  I  mean,  I  really  got  excited  when  I  was  offered  this  posi- 
tion. I  said,  "This  is  it,  a  phance  to  get  off  of  public  assistance."  But 
once  I  sat  down  and  I  thought,  well,  my  rent  is  going  to  go  up  so 
high.  I  won't  have  food  stamps.  I  out  have  medical  coverage. 
How  much  is  this  worth  to  me  as  versus  how  much  is  this  job 
worth  to  me? 

I  stayed  on  public  assistance. 

Mr.  Waxman.  Did  you  think  in  terms  of  maybe  starting  at  that 
level,  but  that  you'd  move  up? 

Ms.  Lawson.  There  was  no  way  I  could  start  at  a  GS-2  level 
then  and  take  care  of  three  daughters  and  have  no  benefits. 

Mr.  Waxman.  As  elected  officiak,  we  start  off  with  the  assump- 
tion that  we  really  want  people  to  work.  If  we  raise  the  AFDC  ben- 
efits, are  we  giving  you  less  of  an  incentive  to  go  to  work?  Would  it 
be  better  to  lower  the  benefits,  and  then  you'd  have  to  calculate  it 
the  other  way— you'd  better  go  to  work,  because  you'd  be  better  off 
working  than  not  working? 

Ms.  Lawson.  To  raise  the  benefits  would  be  a  blessing.  I've  heard 

rople  express  the  view  that  people  like  being  on  public  assistance, 
mean,  what  we  get  as  public  assistance  recipients  per  month, 
other  people  use  iust  for  amusement.  This  is  all  we  have  for  our 
livelihood,  and  I  think  that  to  lower  the  assistance  rate  would  be  to 
put  a  tremendous  burden  on  a  lot  of  people.  To  raise  the  assistance 
rate  would  not  make  it  any  more  attractive  to  stay  on.  It  would 
just  make  it  a  little  bit  easier  until  you  could  get  on  with  your  life. 

Mr.  Waxman.  Ms.  Waxman— will  Ms.  Lawson  be  entitled  to  any 
Public  Assistance,  when  her  daughters  are  over  the  age  of  mgyori- 

Ms.  Waxman.  Well,  she  only  has  one  daughter  that  has  just 
turned  18.  She  has  two  

Mr.  Waxman.  Yes,  but  when  they're  all  over  18.  They  should  go 
off  the  rolls? 

Ms.  Waxman.  Oh,  yes,  at  a  certain  age. 

Mr.  Waxman.  And  then  what  happens  to  them? 

Ms.  Lawson.  Well,  what  happened,  when  my  daughter  graduated 
from  high  school,  there  was  an  immediate  panic,  b^ause  I  had  not 
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acquired  a  position  yet,  so  that  meant  a  cut  in  public  assistance. 
But  because  they  turn  18,  it  does  not  m^an  they  leave  home. 

So  I  still  have  the  expeiise  of  taking  care  of  her.  I  contacted  my 
social  worKer,  and  she  explained  to  me,  as  long  as  she  was  in  col- 
lege, I  could  receive  assistance  for  her,  but  the  minute  she  stopped 
college,  then  there  would  be  no  more  assistance  for  her. 

Mr.  Waxman.  You  described  public  assisstance  as  such  a  small 
amount  of  money  that  some  people  use  it  for  amusement,  but 
you've  got  to  live  on  that  amount  of  money. 

How  does  that  make  you  feel?  Do  you  feel  bitter  about  it,  that 
you're  really  entitled  to  more  money? 

Ms.  Lawson.  Mr.  Waxman,  every  month  that  I  received  a  first  of 
the  month  check,  I  was  glad,  because  I  knev/,  whatever  1  did,  as 
long  as  I  filled  out  tie  papers  and  met  the-  requirements,  I  knew 
that  my  kids  were  going  to  have  a  place  to  stay.  This  is  the  most 
important  thing. 

How  could  I  feel  bitter  about  something  that  has  becii  the  barge 
that's  carried  me  through? 

Mr.  Waxman.  Well,  if  somebody  were  giving  me  some  money  and 
it  wasn't  enough  to  really  help  out  the  way  I  needed,  and  they 
acted  like  they  re  doing  me  such  a  big  favor,  I'd  feel  a  4ttle  bitter 
about  it. 

M:?.  Lawsok  No.  I  mean,  well,  I  can  only  speak  foi  myself.  I  was 
grateful  for  wiiat  I  got,  because  at  least  that  was  something.  Any- 
thing else,  you  juggled,  and  you  borrowed,  and  you  did  what  you 
had  to  do  to  maJce  ends  meet.  But  you  knew  that  was  coming;  you 
knew  it  was  coming.  You  knew  that  you  could  pay  that  rent;  you 
could  buy  that  food. 

Since  I've  gotten  off  of  public  assistance,  I  spend  a  little  more 
money  on  food.  Things  that  people  take  for  granted,  people  on 
public  assistance  don't  take  for  granted,  such  as  fo^d.  I  mean,  it 
was  a  great  thing  to  be  able  to  have  a  roast  on  Sunday.  I  could  sit 
there  and  say  we  ate  good.  Now,  a  roast  Monday  through  Friday  to 
a  lot  of  people  might  not  mean  a  lot.  But  I  mean,  we  say,  hey,  we 
ate  good.  Roast  on  Sunday,  you  know.  And  having  the  food  stamps, 
you  knew  at  least  2  Sundays  you  could  have  roast. 

No,  I  don't— you  could  never  be  \  itter  about  something  that  has 
helped  you. 

Mr.  Waxman.  li"  you  had  a  chance  to  make  more  money  than 
that,  hov  luch  more  money  do  you  think  you'd  need  to  make  over 
what  you  re  getting,  so  you  really  feel  like  it  would  be  worth  it? 

How  much  money  did  you  say  you  get  on  public  assistance? 

Ms.  Lawson.  Well,  when  I  got  off  of  Public  Assistance.  I  think  I 
was  getting  $425  a  month,  which  was  a  raise.  For  years,  we  had 
gotten  $399.  And  when  the  first  raise,  $425  came  out,  I  mean,  it 
was  like  a  holiday.  Everyone  called  everyone  else:  ''Guess  what? 
We  got  a  raise,"  I  mean,  it  was  wonderful.  The  extra  money  couid 
go  a  very  lor'^  way. 

Mr.  Waxv      So  you're  working  now? 

Ms.  Lawson.  Yes. 

Mr.  Waxman.  How  much  are  you  making  .ow? 

Ms.  Lawson.  Well,  my  bring-home  pay  is  $502.68.  Before  taxes, 
m>  yearly  salary  is  $16,000  a  year— every  2  weeks,  the  $502,  bi- 
weekly. 
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And  I  consider  myself  lucky,  because  the  training  program  that  I 
came  out  of  was  one  of  the  very  extraordinary  programs  through 
the  Department  of  Emplojmient  Services,  and  I  was  fortunate 
enough  to  be  one  of  the  better  paid  persons  that  came  om  of  that 
training  program. 

Mr.  Waxman.  So  you  get  something  like  $1,000  a  month  versus 
$425,  but  then  you  lose  your  food  stamps,  your  rent  subsidy? 

Ms.  Lawson.  Right.  When  I  went  back  for  recertification  in  the 
housing  program,  I  was  astounded.  Even  though  I  can  afford  it,  just 
the  mere  mention  of  $375,  I  mean  '  m  still  turning  it  over  in  my 
mind.  It  was  just  more  than  I  evf  aiiagined.  But  like  I  say,  I  have 
to  acquaint  myself  with  the  fact  now  that  I  can  possibly  afford 
that. 

Mr.  Waxman.  You  have  been  very  good  to  be  here  and  to  go 
through  all  of  this  with  n  3  on  these  really  personal  questions.  It's 
helped  me  a  lot  to  put  this  in  perspective.  I  want  w)  share  this  with 
my  colleagues  as  we  hear  all  these  speeches  about  how  we  are 
going  to  put  people  to  work  and  we  are  going  to  do  this  and  we  are 
going  to  do  that.  I  think  it's  important  to  understand  that  there  is 
a  calculation  that  people  do  make,  in  terms  of  what  is  in  their  self- 
interest.  We've  got  to  keep  that  in  mind.  People  should  be  helped 
to  have  at  least  the  amount  to  live  on,  but  then  give  them  a  little 
help  to  get  beyond,  so  they  can  be  self-sufficient. 

I  thank  the  three  of  you  for  being  with  us. 

Our  final  panel  reflects  the  State  perspective  on  the  issue  of 
Medicaid  transition.  Mr.  Rick  Curtis  will  speak  for  the  National 
Governors  Association;  Ms.  Barbara  Matula  will  speak  for  the 
State  Medicaid  Program  Administrators;  Mr.  Vernon  Smith  is  the 
Director  of  Program  Policy  for  Michigan's  Medicaid  Program.  He 
will  describe  an  innovative  pilot  prograiii  that  the  State  is  plan- 
ning to  develop,  health  benefits  for  people  who  need  welfare  due  to 
unemployment.  Mr.  Andy  Cobum  is  with  the  Human  Services  De- 
velopment Institute  at  the  University  of  Southern  Maine,  working 
with  the  State  to  develop  a  Medicaid  insurance  plan  for  former 
AFDC  recipients  who  have  lost  their  Medicaid  coverage  and  have 
no  private  insurance  coverage  through  their  work.  We  ar^  pleased 
to  welcome  the  four  of  you  to  our  subcommittee  hearing  this  morn- 
ing. Your  prepared  statements  are  going  to  be  inserted  in  ths 
record  in  the  full,  and  we  would  like  to  ask  each  of  you  to  summa- 
rize, if  you  would,  in  no  more  than  5  minutes. 

Mr.  Curtis. 

STATEMENTS  OF  RICHARD  E.  CURTIS,  ON  BEHALF  OF  NATIONAL 
GOVERNORS'  ASSOCIATION;  BARBARA  D.  MATULA,  CHAIRPER- 
SON, TASK  FORCE  ON  ACCESS  TO  HEALTH  CARE,  AMERICAN 
PUBLIC  ^ -ELFARE  ASSOCIATION;  VERNON  K.  SMITH,  DIRECTOR 
BUREAU  OF  PROGRAM  POLICY,  MEDICAL  SERVICES  ADMINIS. 
TRATION,  MICHIGAN  DEPARTMENT  OF  SOCIAL  SERVICES;  AND 
ANDREW  F.  COBURN,  ACTING  DIRECTOR,  HUMAN  SERVICES  DE- 
VELOPMENT  INSTITUTE,  UNIVERSITY  OF  SOUTHERN  MAINE 

Mr.  Curtis.  Thank  you,  Mr.  Chairman.  I  would  like  to  note  that 
you  couldn't  have  three  more  competent  folks  from  the  State  level 
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than  the  three  sitting  next  to  me.  I  am  privileged  to  be  sitting  here 
with  them 

As  you  adso  know,  the  Governors'  recently  adopted  policy  on  wel- 
fare reform  emphasizes  the  removal  of  existing  barriers  to  econom- 
ic self-sufficiency,  and  asks  for  the  ability  to  enhance  the  ability  of 
parents  to  do  productive  work  and  raise  healthy  children. 

We  recognize  that  parents  cannot  be  expected  to  give  up  welfare 
if  access  to  health  care  for  their  families  is  jeopardized  due  to  loss 
of  Medicaid.  While  pertinent  data  is  very  limited,  the  available  in- 
formation we  know  of  does  confirm  the  perspectives  you  heard  in 
the  previous  panel. 

I  would  point  to  a  study  of  the  effect  of  the  reductions  in  cover- 
age of  AFDC  recipients  with  earned  incomes  that  we  implement- 
ed due  to  the  1981  Federal  Budget  Act.  That  study  found  that 
almost  half  of  those  folks  going  off*  of  the  rolls  with  earned  income 
did  not  acquire  alternative  private  health  care  coverage  in  the 
short  run,  and  did  indeed  experience  very  significant  declines  in 
their  use  of  basic  health  services. 

While  this  data  is  very  impressive,  I  would  note  that  it's  prob- 
ably an  understatement  of  what  happens  now,  because  as  you 
know,  the  health  care  marketplace  has  changed  the  willingness  of 
health  care  providers  to  treat  the  uninsured.  Charity  care  has,  if 
anything,  declined  since  the  early  1980*s,  so  that  the  71  percent  re- 
duction in  hospital  use  and  access  that  was  found  then  probably  is 
an  understatement  of  what  would  happen  now. 

I  would  also  note,  though,  that  the  same  study  found  that  about 
half  of  the  newly  ineligible  population  did  indeed  get  private  insur- 
ance coverage,  and  that  with  that  private  coverage,  the  use  of  basic 
health  care  services  was  comparable  to  what  was  seen  when  they 
were  on  Medicaid. 

It  is,  I  think,  important  that  we  design  these  Medicaid  extension 
policies  to  allow  States  to  complement  and  encourage,  rather  than 
simply  replace  longer  term  private  sector  coverage. 

About  three  out  of  four  of  the  37  million  to  40  million  uninsured 
persons  in  this  country,  as  you  know,  are  workers  or  depend  nts  of 
workers.  The  lack  of  health  care  coverage  for  workers  is  a  particu- 
larly acute  problem  in  low  wage  industries  most  likely  to  hire 
former  welfare  recipients. 

A  very  high  percentage  of  those  workers  without  coverage  do  not 
have  an  employer-provided  benefit  plan  available  to  them.  There- 
fore, they  are  not  only  faced  with  having  to  pay  the  full  premium 
for  an  individual  poliQr,  but  in  addition  to  that,  because  they  are 
not  members  of  a  large  group,  they  face  in  many  States  a  much 
higher  premium  rate. 

A  number  of  States  are  stud3dng  or  pursuing  policies  that  can 
reduce  the  number  of  workers  without  health  care  coverage,  and  I 
think  that  those  initiatives  hold  great  promise  to  provide  continu- 
ing coverage  of  workers  who  are  former  welfare  recipients.  Maine 
and  Michigan  are  basically  trying  to  provide  health  coverage  that 
is  cheaper  than  what  is  available  in  the  market  to  individuals,  and 
to  provide  some  sliding  scale  subsidies  to  people  withlower  incomes. 
In  that  way  they  hope  to  solve  the  problem  in  the  longer  run,  and 
not  simply  delay  the  "clifT*  as  other  approaches  might 
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We  would  ask  that  as  you  design  these  Medicaid  policy  changes, 
you  do  so  in  a  ay  that  can  facilitate  and  assist  such  State  efforts 
to  addr^  the  problem  in  the  longer  run,  rather  than  impede 
them.  1  have  laid  out  in  the  testimony  a  number  of  areas  where  we 
think  some  latitude  would  help.  I  won't  belabor  those,  other  than 
to  mention  very  quickly  the  need  for.  latitude  to  adopt  sliding  scale 
premiums,  for  example,  or  other  cost-sharing  sensitive  to  people's 
income  levels;  some  flexibility  with  respect  to  benefit  designs;  tht 
ability  to  use  other  administrative  mechanisms  with  Title  19  fi- 
nancing assistance,  such  as  State  employer,  public  employee  bene- 
fit programs.  In  the  State  of  West  Virginia,  I  would  mention  as  an 
example,  they  are  looking  at  expanding  their  statewide  public  em- 
ployee benefit  programs,  making  that  available  to  employers  not 
offering  coverage  at  this  time.  That  benefit  structure  is  more  cost- 
effective  than  anything  available  on  the  private  market. 

If,  indeed.  States  are  given  that  kind  of  latitude,  it  is  our  view 
that  the  provisions  you  enact  could  facilitate  significant  longer 
term  improvements  in  health  care  coverage  for  former  welfare  re- 
cipients, and  just  as  importantly,  for  other  low  income  workers  and 
dependents.  An  example  of  such  a  broad  strategy  that  to  my 
knowledge  is  furtherest  along  can  be  found  in  the  State  of  Wash- 
mgton.  I  provided  some  information  on  that.  That  legislation 
passed  overwhelmmgly  one  house  of  the  legislature.  It's  expected 
I  iTi^?.  observers  that  it  will  ultimately  pass  the  other  house 
shortly.  But  at  this  point,  due  to  some  political  and  budget  debates. 
It  s  reached  a  temporary  impasse  They  are  looking  at  sliding  scale 
premiums  .or  that  structure,  and  as  an  example,  for  people  with 
incomes  under  125  ^rcent  of  poverty,  they  are  looking  at  $10  a 
month  premium  foi  family  coverage. 

That  would  be  something  in  addition  to  their  welfare  reform  ini- 
aI^^?®  ^^^^  P^P^®  within,  1  think,  135  percent  of  the  current 
At  DC  grant  plus  food  stamps,  wouJd  continue  to  receive  Medicaid 
benefits  for  so  long  as  they  sre  witliin  that  income  range,  and  then 
when  they  gc  above  that  income  range,  get  a  1-year  extension,  and 
then  past  .hat  point,  they  would,  based  upon  the  sliding  scale  pre- 
mium, buy  into  the  plan. 

I  think  it  is  also  important  to  note,  as  you  know,  that  the  budg- 
ets aren  t  exactly  rolling  with  dough  at  the  State  level,  and  that  we 
need  to  design  initiatives  so  that  they  are  aa  affordable  as  possible, 
and  so  that  we  don  t  preempt  State  initiatives  to  cover  people  in 
even  more  need.  And  as  we  understand  it,  the  bill  out  of  the  Ways 
and  Means  Committee  would  include  populations  that  go  beyond 
former  welfare  recipients  who  are  now  working.  The  bill  would  in- 
clude any  otheit.  who  werp  on  welfare  who  did  have  earned  income, 
and  that  could  substantially  increase  the  population  receiving  this 
benetit.  Some  cf  tliat  population  c  uld  have  substantial  incomes 
and  1  would  hate  to  see  a  situation  where  money  that  might  be 
used  to,  for  example,  extend  benefits  to  a  pregnant  woman  at  70 
percent  of  poverty,  instead  went  to  cover  people  with  substantial 
mcomes. 

Mr.  Waxman.  Thank  you  very  mpich,  Mr.  Curtis,  for  you-  state- 
ment. We  appreciate  the  summary. 
[The  prepared  statement  of  Mr.  Curtis  follows:] 
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STATDfENT    OF    RiaiARD    F.  CURTIS 

Mr.  Owiniian,  we  greatly  appreciate  your  interest  in  the  Governors'  views 
on  extending  Medicaid  eligibility  for  newly  employed  recipients.  As  you  know, 
at  their  Winter  1987  meeting,  the  Governors  adopted  a  policy  on  welfare  rcfonn 
that  enphasizes  reooving  of  existing  barriers  to  economic  self-sufficiency. 
The  Governors  believe  that  the  welfare  system  should  be  refocused  to  enhance 
the  ability  of  parents  to  do  productive  work  and  raise  healthy  children.  We 
are  subnitting  a  copy  of  that  policy  for  the  record. 

The  Governors  recognize  that  parents  cannot  be  expected  to  give  14)  welfare 
if  access  to  health  care  for  their  fanilies  is  jeopardized  due  to  the  loss  of 
Medicaid.  Therefore,  they  si^jport  the  development  of  polic  ^  to  provide 
transitional  healch  care  coverage  for  people  who  would  otherwise  lose  Medicaid 
due  to  iiy:reases  in  earned  income  and  whose  jobs  do  not  provide  health 
coverage. 

Problem 

While  data  directly  .elating  to  coverage  extensions  for  welfare  recipients 
are  very  limited,,  available  information  confirms  the  importance  of  improved 
transition  policies,  A  pertinent  study  estimate  effects  of  the  loss  of 
Medicaid  coverage  under  1981  federal  budget  legislation,  which  cut  AFDC  and 
therefore  Medicaid  eligibility  for  working  recipients.  This  analysis  was 
conducted  by  researchers  at  Syracuse  University  under  a  Health  Care  Financing 
Administration    grant.      Study    findings    indicate    that    almost  one-half 
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(45  peitent)  of  the  newly  ineligible  population  failed  to  acquire  alternative 
health  care  coverage  and  experienced  significant  declines  in  their  use  of 
basic  health  services.  It  is  estimated,  for  example,  that  the  loss  of 
Medicaid  coverage  for  this  population  reduced  physician  service  usage  by  38 
percent  and  inpatient  hospital  service  usage  by  71  percent.  These  findings 
corroborate  the  fears  of  Medicaid  recipients  regarding  the  loss  of  health  care 
coverage. 

It  is  likely  that  the  loss  of  health  care  coverage  is  an  even  greater 
proble*  now  than  five  years  ago.  As  Medicare,  Medicaid,  and  private  payers 
prospectively  liait  their  payments  to  providers,  and  purchasers  increasii^ly 
seek  to  contract  *rith  networks  of  efficient  and  low-cost  providers,  aich  of 
the  infomal  private- sec  tor  subsidy  for  care  of  the  poor  has  disappear^. 
Health  care  providers  are  less  willing  and  less  able  to  shift  costs  of  charity 
care  through  higher  charges  to  other  payers,  and  have  often  curtailed  the 
provision  of  services  to  the  uninsured  poor.  Because  of  these  chaises  in  the 
health  care  Marketplace,  third -party  coverage  has  becone  even  aore  critical  in 
provldiiv  access  to  needed  health  care  for  lower  incooe  individuals. 

Relationship  to  Private  Insurance  Coverage 

The  Syracuse  University  study  mentioned  earlier  also  found  that  just  over 
one-half  (about  55  percent)  of  the  newly  ineligible  population  were  successful 
in  replacing  Medicaid  irith  private  healt**  insurance,  and  that  their  use  of 
basic  health  care  services  did  not  significantly  decline.  More  generally, 
preliminary  research  (presented  to  a  recent  NG/i  conference  on  the  working 
uninsured)    indicates   that  one-third   of   all   uninsured   person  are  without 
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coverage  for  less  than  four  nonths  and  another  one-thinl  are  without  coverage 
for  between  five  and  twelve  nonths.  Such  findii^s  underscore  the  importarce 
of  Title  XIX  extension  policies  that  allow  states  to  coniplement  and  encourage 
rather  than  replace  private  sector  coverage. 

It  is  therefore  important  that  federal  policies  allow  states  to  experiment 
with  health  benefit  extension  approaches  other  than  traditional  Medicaid. 
About  three  out  of  four  of  the  37  million  to  40  million  uninsured  persons  in 
this  country  are  %rorkers  or  dependents  of  workers.  The  lack  of  health  car« 
coverage  is  a  particularly  acute  problem  in  lower  wage  industries  most  likely 
to  hire  forver  welfare  recipients.  A  nunber  of  states  are  studyii^  or 
pursuing  policies  that  can  reduce  the  niaber  of  workeis  without  health  care 
coverage.  Such  initiatives  hold  the  greatest  promise  to  provide  continui  i 
coverage  of  workers  who  are  former  welfare  recipients.  Michigan  and  Maine  ar« 
two  states  that  are  designing  such  strategies  with  a  focus  on  former  welfare 
recipients.  My  colleagues  from  these  states  are  here  to  provide  you  with 
infoniation  gleaned  from  their  own  analysis  and  experience. 

Facilitatir^  Broader  State  Strategies 

States  such  as  Maine,  Michigan,  and  Washington  are  developing  strategies 
that  go  beyond  simply  delaying  the  loss  of  Medicaid  benefits.  The  policies 
you  adopt  should  facilitate  such  state  development  of  affonlable  tealth  plan 
stnjctures.  These  initiatives  are  being  designed  to  provide  loiter  tenn 
covTcrage  assisted  by  other  financing  mechanisms  (such  as  employer  and  employee 
contributions,  possibly  with  future  state  and/or  federal  subsidies  for  lower 
income  workers).    The  traditional  Medicaid  proj^ram  structure  is  probably  too 
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expensive  and  extensive  in  its  scope  of  coverage  to  achieve  this.  Many  of  the 
progran's  characteristics  are  designed  to  meet  the  needs  of  the  very  poor.  A 
■ore  affordable  structure  could  meet  the  most  important  coverage  needs  of 
t#orkers  with  modest  incomes,  while  providing  a  transition  lo  longer  term 
health  coverage  rather  than  just  a  one-  or  two-year  extension  and 
termination.    Areas  where  states  should  have  flexibility  include: 

o  Greater  latitude  to  adopt  sliding  scale  premiums  (that  vary,  for 
example,  based  on  income  and/or  duration  of  time  lapsed  since  going  off 
of  AFDC),  deductibles,  co-payments,  and  other  foras  of  cost  sharing, 
o  Flexibility  with  respect  to  benefit  package  design  so  that  a  new  plan 
does  not  have  to  reflect  comprehensive  benefits  under  traditional 
Medicaid  coverage  (e.g.,  the  ability  of  the  state  to  narrow  scope  and 
duration  of  a  service  or  dropping  coverage  of  an  optional  service 
nonaally  covered  under  the  state  Medicaid  plan), 
o  The  ability  to  adjust  the  scope  of  service  and  cost-sharing  provisions 
of  fee-for-service  plans  to  make  their  costs  equal  to  more 
comprehensive  benefits  offered  to  this  population  through  cost 
effective  health  maintenance  organizations  or  similar  plans, 
o  The  ability  to  use  other  administrative  mechanisms  rathe,  than  only 
Medicaid,  such  as  piggy-backing  on  public  employee  benefit  programs  as 
proposed  in  West  Virginia  for  the  employed  uninsured,  or  using  a 
"voucher"  strategy  that  gives  a  choice  of  affordable  private  sector 
plans. 

o  The  authority  to  pay  or  share  in  the  employee's  and/or  employer  share 
of  premium  costs  for  existing  employment-based  benefit  plans  as  an 
alternative    to    a   Medicaid    extenrion.     States   will    also   need  an 
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^^ntnded  or  oodified  "payor  of  last  resort"  authority,  such  as  the 
ability  to  require  that  an  employed  fonner  Medicaid  recipient 
purcK' se  an  available  employer  subsidized  health  benefit  plan. 

If  states  are  given  such  latitude,  the  provisions  you  enact  could 
facilitate  significant  longer  tens  iaprovement ,  in  health  care  coverage  for 
fonaer  welfare  recipients  as  well  as  for  other  lower  iiKome  workers  and  their 
dependents.  An  example  of  such  a  broad  strategy  can  he  found  in  the  state  of 
Washington.  Legislation  to  provide  a  basic  health  plan  in  five  demonstration 
sites  for  30,000  uninsured  individuals  has  passed  one  house  of  the  Washington 
state  legislature  and  nay  shortly  pass  the  other  house.  The  plan  would 
pronde  services  to  the  state's  uninsured  population  through  cost-effec  ive, 
managed  systemr  of  care.  Sliding  scale  preaiimis  would  be  based  on  income 
(e.g..  one  approach  under  confederation  would  be  a  monthly  premiimi  of  $10  for 
those  with  incomes  under  125  percent  of  poverty,  $15  for  those  in  the  125-150 
percent  of  poverty  range,  etc.).  Relatively  modest  cost  sharing  provisions 
are  envisioned  that  would  exceed  those  allowed  in  federal  Medicaid  law.  The 
legislation  puts  a  priority  on  coverage  of  preventive  care  such  as  prenatal, 
postnatal  and  well-child  services.  Under  the  state's  welfare  reform 
proposal,  t.ie  "family  independence  project,"  arsons  whose  incomes  fall  within 
155  percen-  of  the  value  of  the  current  state  AFDC  grant  plus  food  stamps 
would  continue  to  receive  Medicaid  benefits.  At  the  point  when  earnings 
exceed  this  level,  a  one-year  extension  of  benefits  under  Medicaid  will  be 
offered.  Mecicaid  recipients  could  be  given  the  option  of  participating  in 
one  of  the  five  health  benefit  plan  demonstrations,  and  after  Medicaid 
eligibility  ends  would  be  able  to  participate  in  the  plan  to  receive  longer 
tenn  ;rage. 
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At  this  tiae,  there  are  no  demonstrated  owdels  that  Congress  can  draw  upon 
to  prescribe  a  unifonn,  workable  prograni.  We  would,  therefore,  urge  you  to 
encourage  rather  than  preclude  state  innovations.  We  are  finalizing  a 
resource  document  for  states  attempting  to  improve  coverage  of  the  working 
uninsured,  and  will  submit  a  copy  to  your  subcommittee  upon  completion.  We 
are  now  providir^  you  with  draft  sections  of  that  document  which  include 
profiles  of  relevant  state  initiatives.  We  hope  that  the  subcoinnittee  will 
takie  this  *n£oniiation  into  account  as  it  develops  legislation. 

Fiscal  Constraints 

It  IS  also  critical  that  Medicaid  extension  legislation  be  designed  to  be 
workable  in  the  context  of  federal  and  state  budget  constraints.  Otherwise, 
cost  increa'^s  due  to  this  expansion  could  force  reductions  or  preclude 
expansions  for  populations  in  even  greater  need.  Data  we  have  obtained  from 
several  of  t^e  largest  Medicaid  programs  (see  attached  table)  suggest  that  an 
extension  of  coverage  would  be  affordable  if  it  focuses  on  individuals  who 
lose  AFDC  and  Medicaid  beneiits  because  of  increases  in  earnings.  This  would 
build  on  the  current  four-nonth  extension  for  such  indiv  dua's,  and  would 
directly  address  the  current  work  disincentive  consistent  v.th  welfare  refonn 
proposals  from  NOV,  APWA  and  other  groups.  However,  a  maniated  extension  of 
Medicaid  coverage  for  all  AFDC  recipients  with  earned  inccir^s,  such  as  women 
who  lose  eligibility  through  marriage,  would  substantiall)  *iicrease  potential 
costs. 

We  would  enphasiie  that  states  are  not  in  a  fiscal  position  to  fund  such 
significant  increases  in  the  state  share  of  Medicaid  costs.    Due  to  weakened 
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econoBies  and  resulting  state  revenue  declines,  25  states  have  already  been 
forced  to  cut  spending  below  levels  originally  budgeted  for  this  year.  The 
state  budget  picture  will  not  be  appreciably  altered  by  changes  in  state 
revenues  caused  by  federal  tax  refom.  Even  if  states  retained  the  full 
'windfair'  created  by  federal  income  tax  refonns,  the  average  state  windfall 
would  make  14?  only  1.5  percent  of  state  general  revenues.  This  is,  in  part, 
because  income  taxes  constitute  only  17.4  percent  of  total  state  general 
revenues  for  the  average  state  (based  on  fiscal  1985  data).  However,  under 
current  gubernatorial  proposals,  the  states  will  return  80  percent  of  this 
potential  windfall  to  taxpayers,  often  in  the  context  of  refonns  that  will 
make  state  tax  structures  more  progressive.  Thus,  Governors  intend  to  return 
to  taxpayers  $4.5  billion  of  the  potential  |5.6  billion  windfall.  The 
remaining  $1.1  billion  of  the  windfall  is  heavily  concentrated  in  states  that 
cannot  afford  to  return  the  full  amount  to  taxpayers  because  of  severe  fiscal 
stress  and  poor  economic  conditions  in  the  oil,  mining,  and  fanning  sectors. 

The  impositions  of  unnecessary  Medicaid  costs  for  persons  above  tne 
poverty  line  would  be  particularly  unfortunate  in  light  of  reductions  already 
made  in  Medicaid  coverage  of  the  poor.  This  erosion  in  coverage  is  most 
evident  for  women  and  children  vAose  Medicaid  eligibility  has  been  based  on 
AFDC  program  standards.  For  these  populations,  the  income  eligibility 
threshold  for  a  family  of  three  in  the  average  state  has  declined  as  a  percent 
of  poverty  from  71.4  percent  in  1975  to  48.9  percent  in  1987.  State  use  of 
the  new  flexibility  Congress  has  given  to  states  to  offset  this  trend  —  by 
increasing  Medicaid  eligibility  thresholds  to  as  high  as  the  federal  poverty 
line  for  pregnant   women,    infants,    the  elderly,    and  disabled   --  could  be 
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substantially  coipraiised  t/y  unnecessanly  expensive  mandates  for  the 
non-poor.  Many  states  simply  would  not  be  able  to  both  broaden  eligibility 
for  such  groups  and  fund  expensive  mandates  for  less  needy  populations. 

As  you  know,  the  NGA  strongly  supports  giving  states  the  ability  to 
increase  Medicaid  eligibility  levels  for  poor  children.  We  have  actively 
SMpported  state  efforts  to  improve  coverage  of  pregnant  women  and  infants. 
Provisions  enacted  in  1986,  however,  only  allow  the  coverage  of  children  up  to 
age  one  this  year.  The  Governors  continue  to  support  proposals  to  allow 
iH)roved  Medicaid  coverage  of  poor  children  above  age  one.  However,  we  again 
eq)hasize  that  state  policy  decisions  regarding  health  care  coverage  of  the 
poor  are,  in  aany  states,  being  made  in  the  context  cf  severely  strained 
budgets.  It  is  therefore  important  that  we  focus  limited  resources  on  the 
highest  priority  populations. 

We  appreciate  the  opportunity  to  convey  our  perspective,  and  look  forward 
to  working  with  you  to  improve  both  Medicaid  eligibility  transition  policies, 
and,  more  generally,  health  care  coverage  for  the  workir^  uninsured. 

AFDC  Recipient  Use  of  Four-»onth  Medicaid  Eligibility  Extension 
for  Those  Losing  AFDC  Benefits  Due  to  Earned  IncoM  Increases 
(In  thousa*nds) 


California      New  Jersey     Massachusetts  Ohio 

(Individuals)     (Cases)  (Cases)  (Cases) 

AFDC  Monthly  Caseload         l,r~2  124. 0  84.5  248.5 

2.4  3.9 


4-Month  Extension 
Monthly  Caseload  I8. 8  2.4 


X3  (12-Month  Extension 
Equivalent)  55,4 


7-2  7.1  11.7 


Percent  of  AFDC 
Caseload  of  annualized 

4-Month  Extension                  3. 61            5. 8t                 8. 4|  4. 7% 

Avg.  monthly     Avg.  monthly     Avg.  of  3  Avg.  monthly 

for  1985           tor  7/1/85        months  for  12  month 

to  6/30/86        Jan. -Mar.  period 

1987  ending  3/87 

?Sirat^  .1%'^/'?''^  ^""^^  "^^^  M^^i^^^d  program  officials 

Us^Jd                           nunbers  are  in  the  s«,e  range  as  tte  other  states 
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STATEMENT  OF  BARBARA  D.  MATULA 

Ms.  Matuia.  I  will  make  this  as  short  as  I  can.  I've  got  a  plane 
to  catch.  ^  ^ 

I  am  the  director  of  the  North  CarolinP  Medicaid  Programrbut 
one  of  the  hats  I  am  wearing  today  is  that  I  am  chairing  APWA's 
Task  Force  on  Access  to  ealth  Care.  This  is  part  of  the  APWA'S 
welfare  reform  mitiative,  and  it's  just  getting  off  the  ground. 

The  testimony  we  have  submitted  describes  the  welfare  reform 
P^^P^'  ^®  ^^P^  ^  strengthen  families  and  move  them  to 
self^ufficiency  by  supporting  them  during  that  period  of  time. 

We  have  not  made  our  final  decision,  certainly,  about  how  to 
make  that  transition  from  Medicaid  to  something  else  a  smooth 
one.  But  wp  >i«ve  looted  at  and  are  looking  at  a  lot  of  options,  and 
If  we  t^k  aoout  the  £roal  of  making  folks  self-sufficient  and  getting 
them  oft  public  assistance,  it  seems  to  me  that  we  are  then  talking 
of  movmg  them  away  from  Medicaid  eventually  into  some  more 
traditional  insurance  arrangement.  And  I  know  that  there  are 
some  problems  with  that,  which  I  am  sure  we  will  take  up  in  jrreat- 
er  detail.  ^ 

But  what  we  don't  want  to  do  is  abruptly  drop  the  newly  em- 
ployed person  from  the  rolls,  certainly,  or  just  extend  that  arbitrar- 
ily to  a  certain  time  and  then  again  abruptly  drop  them.  So  if  we 
talk  about  the  ideal  world,  the  employee  that  we  have  now  moved 
from  public  assistance  would  get  an  adequate,  affordable  insurance 
pack^e  at  his  place  of  employment.  That's  the  ideal  world.  It 
doesn  t  exist  in  all  places.  So  in  the  interim  we  are  recommending 
that  Medicaid  be  extended  to  these  families  for  at  least  a  period  of 
1  year. 

The  move  then,  as  we  foresee  it  in  our  initial  thinking,  is  if  we 
want  to  go  from  Medicaid  to  private  insurance,  we  could  help  that 
employee  pay  his  or  her  share.  That  assumes,  of  course,  that  the 
employer  is  offering  benefits.  But  that  buy-in  provision  would  cer- 
tainly begin  the  transition  without  heavy  cost  to  the  newly  em- 
ployed person. 

If  no  benefits  are  offered— and  I'm  working  in  North  Carolina  on 
some  mdigent  care  study  commission  recommendations— I  think 
the  State  then  should  take  the  initiative  in  creating  insurance 
pools,  so  that  it  would  be  affordable  for  these  small  employers  to 
buy  into  coverage,  and  again  with  government  assistance,  if  neces- 
sary, to  encourage  them. 

We  would  be  looking  at  an  employee's  contribution,  whichever 
the  case  would  be,  to  employer-based  insurance  or  State-purchased 
insurance,  one  that  would  certainly  be  affordable.  Initially,  per- 
haps, they  might  pay  nothing,  giving  them  months  to  get  used  to 
employment.  It  could  gradually  increase  over  time,  but  certainly  I 
see  a  maximum  for  these  folks  at  the  poverty  level,  and  perhaps 
200  percent  of  poverty,  of  no  more  than  5  percent  of  theii  income 
as  their  contribution. 

Other  options  could  be  the  use  of  State  employees'  health  insur- 
ance plans,  as  an  insurer.  Certainly  enrolling  employees  in  pre- 
paid plans,  HOM's,  is  a  possibility,  and  I  am  sure  we  will  talk  a 
little  later  about  the  idea  of  using  Medicaid  as  an  insurer.  I  have 
some  mixed  feelings  about  that. 
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I  know  you  will  have  some  questions,  and  you  will  want  to  move 
on,  but  that's  our  initial  thinking  about  it.  It  isn't  an  easy  solution, 
and  we  don't  want  it  to  be  a  more  costly  solution. 

Mr.  Waxman.  Thank  you  very  much. 

Mr.  Smith. 

[Testimony  resumes  on  p.  62.] 

[The  prepared  statement  of  Ms.  Matula  follows:] 
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Testimony  Of 
Barbara  D.  Matjla 
Ch^r,  Task  Force  On  Access  To  health  Care 
Or  The 

American  public  Welfare  Association 
Cool  morning  Mr.  Chairman,  members  of  the  subcommittee.    My  name 

IS    3ARBARA    D.    MaTULA.     I    AM    THE    DIRECTOR   01-    THE    NORTH  CAROLINA 

Division  of  medical  Assistance,  a  position  i  have  held  for  the 

PAST  10  YE*'^.  •  n  I  AM  CURRENTLY  SEP-ING  AS  THE  CHAIRPERSON  OF 
THE    HUMAN         v :   .    AOM  N I S  TR  A  TORS   TASK   ^ORCE   ON   ACCESS   TO  HEALTH 

Care.  This  tmok  force  is  part  of  the  American  Public  Welfare 
AssociATiOK's  Matter  of  Commitment  project. 


Welfare  reform  has  been  a  very  high  priority  for  state  and  local 

human  SERVICt  administrators.  My  colleagues  and  I  BELIEVE  THAT 
WE  MUST  GO  FAR  UIOKj  rERE  TINKERING  wlTH  PRESENT  PUBLIC  WELFARE 
PROGRAMS  D  REDESIGN.  F UND AMt NT  A L L Y .  THE  WAY  WE  RESPOND  TO 
POVERTY  THIS    COUNTRY.     WhILE    'HE    ISSUE    JF    ACCESS    TO  HEALTH 

Care  is  an  essential  part  of  the  self-sufficiency  agenda  for 
k:cipients  of  public  welfare,  it  cannot  be  the  full  agenda  for 

POOR  F'.ilLIES  Af.O  THEIR  CHILDREN.  A  FEW  STATISTICS  MAKE  THU 
POINT: 


Background  and  Goals 

Today  one  child  in  four  is  born  into  poverty  in  this  country. 
One  child  in  five  li.es  out  his  or  her  c^udhood  in  poverty. 
Among  Blacks  and  Hispanics  the  numbers  are  even  more  stark:  One 
dut  of  two  black  chkdren  is  poor.  Two  of  five  Hispanic  children 
ARE      POOR.    Public      human      service      administrators  have 

RESPONSIBILITY  WITHIN  THE  STATES  FOR  THE  HEALTH  AND  WElL^BElNG  OF 
THOSE       WHO       ARE       VULNERABLE.     THEY  OVERSEE  THE  DEVELOPMENT  AND 
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DELIVERY  OF  SERVICES.  THEY  HAVE  LONG  EXPERIENCE  ANn  SPECIFIC 
EXPERTBE  IN  THESE  AREAS.  BECAUSE  OF  THEIR  EXPERIENCE  AND  OUR 
LEADERSHIP  RESPONSIBILITIES.  THEY  CAN  BE  BOTH  LEGlTlilATE 
ADVOCATES  FOR  THE  CLIENTS  SERVED  AND  RIGOROUS  CRITICS  OF  THE 
EXISTT.<6  SYSTEM. 

We  ALL  KNOW  THAT  SOMETHING  CLEARLY  IS  NOT  WORKING.     THE  AVAILABLE 

array  of  services  is  not  adequate  to  the  needs  of  americans  poor 
chilorfn  and  their  families. 

Responding  to  the  numbers  and  what  they  represent,  and  to  our 

RESPONSIBILITIES  IN  THE     STATES.  THE  HUMAN  SERVICE  ADMINISTRATORS 
ADOPTED   A    POLU^    STATEMENT    IN   1985  CALLING   FOR   A   RENEWED  PUBL' 
COMMlVMtNT     TO    POOR     CHILDREN    AND    THEIR     FAMILIES.     A  STEERING 
COMMITTEE    WAS   FORMED   REPRESENTING   APWA*S    BOARD   OF   DIRECTORS  AND 
ITS  COUNCILS  OF  STATE   AND  LOCAL  WELFARE  ADMINISTRATORS. 

The    STEERING   COMMITTEE    HELD    ITS    FIRST    FORMAL    SES'jION    MORE  THAN 

one  year  ago.  the  group  is  itself  diverse  both  politically  and 
geographically.  they  are  republicans  and  democrats;  liberals  and 
conservatives.  they  come  from  large  states  and  small  states; 
They  serve  urban  and  rural  populations. 

The  grouk  has  debated  among  themselves  the  appropriate  goals  for 
our  welfare  system  and  the  policies  to  attain  those  GOAis.  They 

HAVE  MET  with  A  NUMBER  OF  YOUR  COLLEAGUES.  WITH  CONGRESSIONAL 
STAFF.  WITH  OF'ICIALS   IN  THE   ADM  I N I  ST  R  A  TI C  ,J .  WITH  OTHCR  STATE  AND 
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LOCH  GOVERNMENT  ORGANIZATIONS.  PRIVATE  NON-PROFIT  GROUPS.  AND 
WITH  SOCIAL  SCIENTISTS  WORKING  ON  THE  WHOLE  RANGE  O'*  ISSUES 
WITHIN  THE  SOCIAL  WELFARE  FIELD, 

The  GOAL  IS  STRAIGHTFORWARD:  TO  REDUCE  THE  NUMBER  OF  CHILDREN 
LIVING     IN     POVERTY     BY     PROMOTING     SELF-SUFFICIENCY     AND  STRONG 

families. 

before    i   discuss    the    specific    recommendations    for  medical 

assistance  in  the  reform  of  the  welfare  system,  i  would  like  to 

tell   you  about  our  recomme.  nations  for  comprehensive  welfare 

reform  which  are  contained  in  the  family  investment  act  of  1987 
(h.r.  1255)  introduced  by  representatives  barbara  kennelly  ( d- 
Conn.)     and     Robert     Matsui     (D-Calif.).   many     of  these 

RECOMMENDATIONS  HAVE   BEEN  INCORPORATED  INTO  REPRESENTATIVE  FORD'S 

Famil    Welfare  reform  Act  o"^  1987  (H.R.  1720)  which  has  recently 

BEEN     REPORTED    BY     THE    WAYS     AND    MEANS     SUBCOMMITTEE     ON  PUBLIC 

Assistance  and  Unemployment  Compensation. 
Basis  For  APWA  Recohmendations 

We  believe  that  individuals  bear  the  primmry  responsibility  for 

THEIR  OWN  WELL-BEING  AND  THAT  OF  THEIR  FAMILIES.  IN  OUR  VIEW. 
SELF-SUFFICHNCY  *EANS  FOR  AN  ADULT.  A  GOOD  JOB.  AND  FOR  A  CHILD 
A  NURTURING  FAMILY  AND  SUCCESS  IN  SCHOOL.  WE  VALUE  FAMILIES  AS 
T  BASIS  BUILDING  BLOCK  OF  OUR  SOCIETY.  BUT  WE  ALSO  REALIZE  THAT 
POLICIES  AND     PROGRAMS  MUST       RECOGNIZE     THE  CHANGING       FACE  OF 
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FAMILIES,  ESPECIALLY  THE  INCREASING  NUMBER  OF  S I NGL E - P AR ENT 
FAMILIES  HEADED  BY  WOMEN.  THERE  IS  A  VITAL  PUBlK  ROLE  AND 
RESPONSIBILITY  FJR  SOCIETY'S  WELFARE  AND  EACH  INDIVIDUAL  HAS 
CERTAIN  RESPONSIBILITIES  TOWARD  SOCIETY. 

The      WELFARE      SYSTEM     IS     COMh'Fx      AND      DYNAMIC.     IT  REQUIRES 

policymakers  to  go  far  beyond  tinkering  with  the  existing 
ctructure.  it  requires  a  fundamental  redesign  of  that  structure. 
Investing  in  stronger  self-sufficient  families  will  bring 
significant  returns:  productive  workers  for  a  shrinking  labor 
market,  diminishing  netd  fok  income  maintenance  and  social 
services  programs,  and  a  stronger  society  overall, 

to  put  the  concept  of  investment  and  mutual  responsibility  into 
action,  we  propose  major  reforms  in  income  security,  education, 
and  employment  programs.  the  key  components  of  our  family 
Investment  Program  include  the  following: 

0  a  client-agency  contract  requiring  actions  by  clients  and 
services  from  agencies  encompassing  education,  employment 
and  strengthened  family  life .  work  or  education  toward 
employment  is  required  of  parents  of  children  over  3;  work- 
related  or  other  part-time  out-of-home  activity  is  required 
of  other  parents. 

0  a  comprehensive  we l f ar e -to- job s  program  in  each  state  to 
provide     the    services  necessary  for  families  to  move  from 
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WELFARE  TO  SELF-SUFFICIENCY.  A  STROfiG  CONNECTION  BETWEEN 
ECONOMIC  DEVELOPMENT  AND  HUMAN  DEVELOPMENT  SO  THAT  JOBS  ARE 
AVAILABLE  FOR  THOSE   NOW  DEPENDENT  ON  WELFARE. 

AGGRESSIVE  ENFORCEMENT  OF  CHILD  SUPPORT  INCLUDING  PATERNITY 
DETERMINATION,  VIEWED  BY  COMMISSIONERS  AS  A  RESPONSIBILITY 
OF  BOTH  INDIVIDUALS  AND  HUMAN  SERVICE  AGENCitS. 

A  NEW  NATIONALLY-MANDATED.  "FAr^ILY  LIVING  STANDARD"  USING 
ACTUAL  LIVING  COSTS  AS  THE  B.^SIS  FOR  C/^H  ASSISTANCE  TO 
ELIGIBLE  FAMILIES.  THE  "FLS"  WOULD  PROVIDE  A  STABLE 
ECONOMIC  BASE  AS  FAMILIES  MOVE  TOWARD  SELF-SUFFICIENCY  AND 
WOULD  REPLACE  BENEFITS  TO  FAMILIES  WITH  CHILDREN  UNDER  THE 
AID    TO    FAMILIES    WITH    DEPENDENT    CHILDREN     FOOD    STAMP,  AND 

low-income  home  energy  assistance  programs. 

Stronger  public  schools  for  -income  children  including 
better  preparation  and  standards  to  assume  academic 
progress  and  graduation  from  high  school. 

availability  of  health  insurance  or  medical  assistance  to 
meet  the  family's  needs  and  support  movfm'  toward  self- 
sufficiency. 

Increased  a  ailability  of  affordable,  quality  child  care  to 
meet  children's  needs  and  support  families  working  toward 
self-sufficiency. 
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0       Case  management  in  our  human  service   agencies  to  help 
families  assess  total  needs  and  resources,  to  implement  and 

MONITOR  THE  CONTRACT.     \'D  COORDINATE  NEEDED  SERVICES. 

RECOGNIZING  THAT  OUR  GOAL  OF  REDUCING  POVERTY  AMONG  CHILDREN 
CANNOT  BE  REACHED  IF  THE  CURRENT  INCIDENCE  OF  ADOLESCENT 
PREGNANCY  IS  ALLOWED  TO  PERSIST,  OUR  REPORT  ALSO  CONTAINS 
PROPOSALS  TO  DEAL  WITH  THE   PROBLEM  OF  CHILDREN  HAVING  CHILDREN. 

Welfare  reform  seems  to  have  become  a  euphemism  for  new  welfare- 

TO-WORK  programs  OR  OLD  WORKFARE  PROGRAMS.  REFORM  OF  THE  WELFARE 
SYSTEM  MUST  BE  EXACTLY  THAT--f  COMPREHENSIVE  REFORMULATION  OF 
CASH  ASSISTANCE,  EDUCATION,  HEALTH  CARE  AND  EMPLOYMENT-RELATED 
POLICIES  THAT  STRENGTHEN  FAMILY  LIT^  AND  PROMOTE  SELF- 
SUFFICIFNCY. 

Tme     APWA    proposals    provide    such    a    SWEEPING    REVISION.     WE  HAVE 

taken  at  their  word  all  of  the  proponents  of  welfare  reform--the 
President,  the  Congress .  the  Governors  ,  the  advocates  ,  the 
CLIENTS.    Our     proposal     goes  beyond  the  question  of  whether  to 

INCLUDE  THE  UNEMPLOYED  PARENT  IN  PUBLIC  ASSISTANCE  AND  WHETHtR 
THE  INCONSISTENCIES  IN  BENEFITS  FROM  STATE  TO  STATE  SHOULD  BE 
ELIMINATED.  IT  SHOULD  GO  WITHOUT  SAYING  THAT  THE  ENTIRE  FAMILY 
IN    NEED    SHOULD    BE    ASSISTED   SO    THAT    IT    MAY    ULTIMATELY    BE  SELF- 

suFUCiENT.   And,   of   course,   the  cash  assistance   provided  to 

FAMILIES  SHOULD  BE  BASED  ON  THEIR  ECONOMIC  NEED  AND  RESOURCES. 
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We  believe  that  our  social  policy  must  ultimately  be  built  on  a 

COMPREHENSIVE  SOCIAL  INSURANCE  MORFL .  Th I S  IS  IN  PART  PRAGMATIC. 
IN  PART  PHILOSOPHICAL.  OUR  PUBLIC  PROGRAMS  DIRECTED  AT 
ECONOMICALLY  ADVANTAGED  AS  WELL  AS  DISADVANTAGED  INDIVIDUALS  HAVE 
FARED  WELL;  MEAN-TESTED  PROGRAMS  HAVE  NOT.  WE  BELIEVE  ASSISTANCE 
TO  POOR  FAMILIES  AND  CHILDREN  SHOULD  BE  BASED  ON  ECONOMIC  NEED, 
NOT  ON  OTHER  MORE  ARBITRARY  FACTORS.  YOUNG  PARENTS  IN  POVERTY 
WHO  HAVE  NEVER  HAD  THE  ADVANTAGE  OF  GAINFUL  EMPLOYMENT  FACE  JUST 
AS  MANY  COSTS  ON  BEHALF  OF  THEIR  CHILDREN  AS  DO  LAID-OFF  AUTO 
WORKERS    OR    FARMERS    DISPLACED    BY    ECONOMIC    FACTORS    BEYOND  THEIR 

CONTROL.    Children  in  need  are  children  in  need. 
Medicaid  and  Welfare  Reform 

One  of  apWA*^,  major  recommendations  is  that  adequate  health  care 

COVERAGE  MUST  BE  AVAILABLE  TO  FAMILIES  DURING  THE  TRANSITION  TO 
SELF-SUFFICIENCY.  TSUS.  APWA  RECOMMENDS  THAT  MEDICAID  CONTINUE 
TO  BE  AVAILABLE  FOR  ONE  YEAR  FOLLOWING  THE  LOSS  OF  CASH 
ASSISTANCE  ELIGIBILITY.  ThE  INTENT  IS  THAT  DURING  ^HIS  ONE  YEAR 
PERIOD,    THE    AGENCY   WOULD   WORK  WITH  THE   EMPLOYEE   AND    EMPLOYER  TO 

find  health  care  coverage  for  the  family. 

The  objective  of  reforming  the  current  welfare  system  has  been  to 

DEVELOP  AND  MAINTAIN  THE  INDEPENDENCE  AND  SELF-RELIANCE  OF  THE 
FAMILY.  As  ANY  OF  US  WHO  HAVE  CHILDREN  KNOW.  HAVING  HEALTH 
INSURANCE       IS   AN       ESSENTIAL   El EHENT   FOR  ANY  PARENT  WHO  WANTS  TO 
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PROVIDE  SECURITY  TO  THEIR  FAMILY.  FOR  THIS  REASON  THE  ASSURANCE 
THAT  SOME  FORM  OF  HEALTH  INSURANCE  WILL  BE  AVAILABLE  ONCE  THE 
FAMILIES  LEAVE  THE  CASH  ASSISTANCE  PROGRAMS  IS  ESSENTIAL.  THERE 
ARE,  HOWEVER.  A  VARIETY  OF  WAYS  TO  ACCOMPLISH  THIS  GOAL.  ONLY  ONE 
OF  WHICH  IS  THE  EXTENSION  OF  MEDICAID  BEYOND  THE  TIME  A  FAMILY  IS 
NO  LONGER  ELIGIBLE   FOR  THE   CASH  BENEFIT  PROGRAMS. 

This  morning  I  would  like  to  discuss  the  ways  in  which  Medicaid 

IS  CURRENTLY  EXTENDED,   REVIEW  THE  PROPOSALS  TO  EXTEND  MEDICAID  AS 

contained  in  Rep.  Ford's  welfare  reform  bill  (H.R.  17?0).  and 
then  outline  some  ur'tions  which  the  states  believe  would  further 
enhance  the  chances  of  developing  low-income  family  self- 
sufficiency. 

Current  Transition  Provisions 

as  you  know,  under  current  law  medicaid  benefits  are  extended  for 
families  with  earnings  beyond  the  time  their  cash  assistance  has 
been  terminated.  there  are  two  situations  in  which  this  happens. 
The  first  occurs  when  a  family  becomes  ineligible  for  AFDC  due  to 

INCREASED    EARNINGS.    OR    AN    INCREASE    IN    HOURS    WORKED.     IN  THIS 

SITUATION  Medicaid  benefits  are  automatically  extended  for  a 

PERIOD  of  M  months  . 

The  second  extension  relates  to  the  ear^^d  income  disregards 
under  afdc.   fok  the  purpose  of  determining  afdc  eligibility.  the 
first  $30  of  earned  income  is  disregarded  for  1?  months  and  one- 
'S- 
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THI^'D  ON  ANY  ADDITIONAL  INCOME  IS  DISREGARDED  FOR  THE  FIRST  M 
MONTHS.  ANY  FAMILY  WHICH  BECOMES  INELIGIBLE  DUE  TO  THE 
EXPIRATION  OF  EITHER  OF  THESE  DISREGARDS  AUTOMATICALLY  RECEIVES 
MEDICAID  BENEFITS  FOR  AN  ADDITIONAL  9  MONTHS,  AND  UP  TO  15  MONTHS 

at  the  option  ot  the  state. 

These   provisions   were   put   in  place   for  the   purpose   we  are 

DISCUSSING  today,  TO  PROVIDE  A  SMOOTH  TRANSITION  FROM  PUBLIC 
ASSISTANCE  TO  SELF-SUFFICIENCY.  INTERESTINGLY,  STATES  HAVE  FOUND 
THAT  ONLY  A  SMALL  NUMBER  OF  FAMILIES  CONTINUE  TO  RECEIVE  MEDICAID 
BENEFITS  UNDER  THE  DISREGARD  EXPIRATION  PROVISION,  AS  COMPARED 
WITH  THE  NUMBER  RECEIVING  H  MONTH  EXTENSIONS  AFTER  THEY  LFAVE  THE 
CASH  ASSISTANCE  ROLLS.  I  BFLIEVE  MANY  PEOPLE  HAVE  ASSUMED  THAT 
HOST  FAMILIES  LEAVING  AFDC  WERE  GETTING  AT  LEAST  9  MONTHS 
COVERAGE. 

H-R.  1720 

What  H.R.    1720  cails   for  is  a   lengthening   of   the   H  month 

EXTENSION  OF  MEDICAID  BENEFITS.  H.R.  1720  WOULD  CONTINUE  SUCH 
BENEFITS  FOR  A  PERIOD  OF  9  MONTHS  -  AP. ,  AD  CALLED  FOR  A  ONE 
YEAR  EXTENSION  IN  ITS  "OnE  ChILD  IN  FOUR"  REPORT,  WHICH  WAS 
PREVIOUSLY  SUBMITTED  TO  THE  SUBCOMMITTEE.  I  SHOULD  ALSO  POINT 
OUT  THAT  THE  H.R.  1720  PROVISION  IS  NOT  AN  EXACT  EXTENSION  OF  THP 
CURRENT  H  MONTH  PROVISION.  CURRENT  LAW  CALLS  ON  THE  CONTINUATION 
OF  BENEFITS  IF  THE  FAMILY  BECOMES  INELIGIBLE  DUE  TO  AN  INCREASE 
IN         EARNINGS,       OR       THE   HOURS  A  PERSON  WORKS,  OR  CHILD  SUPPORT 
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COLLECTION.  H.R.  1720  CALLS  FOR  AN  EXTENSION  OF  BENEFITS  TO 
WORKING  FAMILIES  WHO  LEAVE  THT  AFDC  PROGRAM  WITH  EARNINGS.  THIS 
NEW  PROVISION  ENCOMPASSES   A  BROADER  CATEGORY  OF  FAMILIES. 

The  PROBLEM  WITH  CURRENT  POLICY  AND  MANY  OF  THE  PROPOSALS  TO  DATE 
IS  THAT  THEY  ONLY  DELAY  THE  INEVITABLE  SUDDEN  LOSS  OF  ALL 
MEDICAID  BENEFITS.  IT  IS  ASSUMED  THAT  AFTER  A  MODEST  AMOUNT  OF 
TIME,  THE  FAMILIES  RESOURCES  OR  EMPLOYMENT  SITUATION  WILL  CHANGE 
TO  TH£  EXTENT  THAT  PRIVATE  HEALTH  CARE  COVERAGE  WILL  BE  AVAILABLE 
WHERE  IT  WAS  NOT  WHEN  THE  FAMILY  FIRST  LEFT  THE  CASH  ASSISTANCE 
ROLLS . 

But  if  one  thinks  about  the  reality  of  these  families*  situations 
—  low-wage  employment,  employers  who  do  not  provide  health  care 
benefits.  limited  upward  mobility  --  the  assumptions  6eing  mad£ 
by  the  current  proposals  are  quite  a  leap  of  faith.  it  is  very 
likely  that  unless  the  head  of  the  family  has  gotten  a  job  with 
an  employer  who  provides  health  insurance  ano/or  receives  a 
significant  increase  in  income  during  the  interlh  period,  the 
family  is  in  the  same  dilemma  that  was  avoided  when  they  first 

LEFT  THE  CASH  PROGRAM.  THEV  STILL  FACE  A  BIG  CLIFF.  THEY  ARE 
S'TRL  IN  SIGNIFICANT  DANGER  OF  RETURNING  TO  THE  WtLFARE  ROLLS 
BECAUSE  THE  LOSS  OF  HEALTH  CARE  BENEFITS  OUTWEIGHS  ANY  ADVANTAGES 
THEY  HAVE  DERIVED  FROM  SEEKING  EMPLOYMENT  AND  INDEPENDENCE. 
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Suggested  Alternatives 

A  MORE  REALISTIC  APPROACH  TO  THE  PROBLEM  IS  NEEDED--ONE  THAT 
TAKES  INTO  ACCOUNT  THE  REALITIES  LOW-INCOME  FAMILIES  FACE.  A 
MORt  CREATIVE  SOLUTION  IS  NEEDED  TO  ENSURE  THAT  THESE  FAMILIES 
WILL  SUCCEED  IN  BECOMING  SELF-SUFFICIENT.  SUCH  A  SOLUTION  SHOULD 
MEET  THE   FOLLOWING  CRITERIA: 

0  ELIMINATE     THE     "CLIFF"     AND     PROVIDE     FOR     A     MORE  GRADUAL 

TRANSITION  FROM  FULL  MEDICAID  BENEFITS  TO  PRIVATE  COVERAGE; 

0  MOVE   THE    INDIVIDUALS  AWAY  FROM   MEDICAID   TOWARDS  MAINSTREAM 

TYPE  COVERAGE,  JUST  AS  OTHER  PROGRAMS  ARE  MEANT  TO  GET 
INDIVIDUALS  OUT  OF  THE  WELFARE  ENVIRONMENT  AND  BECOME 
INDEPENDENT; 

0  PROVIDE    FAMILIES    WITH    ALTERNATIVES    OF    BASIC    HEALTH  CARE 

COVERAGE   TO  INSURE  THAT  THEIR  FAMILIES  HAVE  ADEQUATE  CARE. 

The   APWA  task  force  on  access  to  health  care  which  I  chair 

REfrtESENTS  THE  COLLABORATIVE  EFFORTS  OF  HUMAN  SERVICE 
ADMINISTRATORS  AND  MEDICAID  DIRECiORS  TO  EXPLORE  ALTERNATIVE 
PROPOSALS  THAT  MEET  THESE  CRITERIA.  WHILE  WE  ARE  JUST  BEGINNING 
HAVING  DISCUSSIONS  IN  EARNEST  AND  HAVE  REACHED  NO  FORMAL 
DECISION.  WE  DO  HAVE  SEVERAL  SUGGESTIONS  FOR  THE  SUBCOMMITTEE  TO 
CONSIDER  DURING  THESE  DE L I  BE R A  I  IONS . 
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States  could  provide  a  much  smoother  transition  from  welfare  to 
work  if  they  were  allowed  the  option  to  purchase  private  health 
insurance  using  medicaid  funds  for  individuals  entering 
employment    and   going   off  cash    assistance    rolls.  such 

arrangements  coulo  be  constructed  in  a  variety  of  ways,  some  of 
which  would  include  ef'ployer  and  employee  contributions. 

In  the  case  where  the  worker  finds  employment  with  an  EMPLOYER 
WHO  PROVIDES  HEALTH  INSURANCE,  THE  STATE  COULD  SIMPLY  "BUY-IN"  TO 
SUCH  COVERAGE,  WITH  THE  EMPLOYER  MAKiNo  THE  SAME  CONTRIBUTION  AS 
THEY    DO    FOR    OTHER    EMPLOYEES.     If    THE    EMPLOYER    DOES    NOT  OFFER 

health  insurance,  the  health  and  welfare  agencies  should  get 
involved  by  either  assisting  the  employer  in  obtaining  insurance 
or  by  setting  up  private  insurance  alternatives.  we  believe 
state  agencies  have  an  obligation  to  get  actively  involved  in 
assisting  families  during  the  transition  period,  but  we  need  some 
latitude  to  accomplish  these  tasks. 

States  should  also  be  allowed  to  require  contributions  from 
workers  if  their  income  is  above  a  certain  level,  e.g.,  the 
federal  poverty  level.  Any  such  contribution  should  be  based  on 
A  graduated  premium  schedule  not  to  exceed  a  certain  level  of  the 

worker's    total    income,    such    as    5    PERCENT.     SUCH  CONTRIBUTIONS 

could  also  vary  over  time.  Workers  could  be  required  to 
contribute  very  little,  if  anything  in  the  first  few  months 
after  they  leave  the  welfare  system,  and  then  contribute  greater 
amounts     over     time,    having     the  worker  contribute  reasonable 
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AMOUNTS  TOWARDS  THEIR  FAMILY'S  HEALTH  CARE  WOULD  ASSIST  IN  THE 
MOVE  TOWARDS  SELF-RELIANCE. 

Further  variations  on  this  proposal  would  be  to  allow  states  to 

INCLUDE   CLIENT   FAMILIES   IN   THEIR  STATE   EMPLOYEE  HEALTH    PLANS,  OR 

to  enroll  families  in  prepaid  health  plans. 

In  order  to  protect  the  families  involved.  Medicaid  funds  should 

ONLY    BE    USED    TO    PURCHASE    HEALTH    INSURANCE    THAT    MEETS  CERTAIN 

basic  standards.  such  standards  need  not  be  elaborate  to  ensure 
that  the  family  receives  a  good  standard  health  package. 

The  states  believe  that  there  are  several  benefits  to  allowing 

THESE     ALTERNATIVE     APPROACHES     OVER     A     STRAIGHT     EXTENSION  OF 

Medicaid  benefits.   These  benefits  include: 

0  moving  families  into  a  more  traditional  private  health  care 
arrangement,  away  from  public  assistance; 

0  gradually  increasing  the  worker's  responsibil ity  rather 
than  dropping  the  responsibility  for  acquiring  health  care 
coverage  on  the  individual  totally  and  abruptly; 

0  SIGNIFICANTLY     REDUCING    THE     STATE     AND     FEDERAL  FINANCIAL 

CONTRIBUTION  FOR  THE  SAME  TIME  PERIOD. 

It  SHOULD  BE  OBVIOUS  THAT  MUCH  OF  WHAT  I  HAVE  DISCUSSED  HAS 
BROADER  IMPLICATIONS.  BY  IMPLEMENTING  THESE  PROPOSALS  A  STATE 
COULD  ESTABLISH  THE  MECHANISM  FOR  DEALING  WITH  THE  GENERAL 
PROBLEM  OF  THE  UNINSURED.  THAT  SUBJECT  IS  BEST  LEFT  TO 
DISCUSSIONS  AT  ANOTHER  HEARING,  BUT  THE  SUBCOMMITTEE  SHOULD 
ANTICIPATE  THAT  THESE  APPROACHES  WILL   HAVE  POSITIVE  IMPLICATIONS. 

THANK    YOU     FOR     LETTING     ME     TESTIFY    THIS     MORNING     ON     SUCH  AN 
IMPORTANT    TOPIC,    I   WOULD    BE    HAPPY    TO    ANSWER    MY    QUESTIONS  YOU 
Q       MIGHT  HAVE. 

ERIC  {.., 
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STATEMENT  OF  VERNON  K.  SMITH 

Mr.  Smith.  Thank  you,  Mr.  Chairman.  I  am  Vernon  Smith  with 
the  Michigan  Medicaid  Program.  The  value  of  health  insurance 
coverage  is  self-evident,  for  those  of  us  who  have  been  working  in 
this  area,  and  when  you  look  at  the  poor  who  have  greater  health 
problems  than  those  who  are  non-poor. 

In  Michigan,  the  most  telling  statistic  as  we  began  to  look  at  this 
area  was  one  that  came  out  of  our  employment  program.  We  found 
that  of  those  persons  who  were  taking  jobs  through  the  employ- 
ment service,  about  half  found  jobs  which  had  health  insurance, 
and  about  half  took  jobs  in  which  there  was  no  health  insurance. 
But  when  looking  at  those  persons  whc  came  back  onto  public  as- 
sistance, we  found  that  80  percent  of  those  persons  were  in  jobs 
with  no  health  insurance  at  all.  So  we  began  to  try  to  see  if  there 
was  something  that  we  could  do  to  ^^^{^^  possibility  per- 
sons who  took  jobs  would  conti^u^|pH^^9phs>  ^d  that  by  pro- 
viding some  of  the  health  insurance  coverage,  perhaps  we  could 
help  achieve  that  objective. 

The  problem,  of  course,  as  has  been  described  already  this  morn- 
ing, is  that  within  current  policy,  there  really  is  no  transition  cov- 
erage. True,  there  are  some  Medicaid  extensions;  4  months,  9 
months,  up  to  15  months.  But  in  practice,  at  least  in  Michiran, 
those  extensions  don't  seem  to  be  fully  taken  advantage  of,  for 
whatever  reason.  We  find  that  there  are  about  25,000  ADC  persons 
who  take  jobs  and  leave  public  assistance  in  Michigan,  but  at  any 
point  in  time  only  about  3,500  are  actually  on  Medicaid  in  one  of 
those  extension  programs. 

Part  of  our  response  to  this  in  Michigan  has  been  to  design  some- 
thing we  call  a  health  care  access  project.  We  were  fortunate  to 
win  partial  support  om  the  Robert  Wood  Johnson  Foundation  for 
this  project,  and  it's  being  implemented  in  conjunction  with  an  or- 
ganization known  as  the  Michigan  League  for  Human  Services. 

The  target  population  for  this  is  persons  who  leave  our  general 
assistance  or  ADC  rolls  to  take  a  job  in  which  there  is  no  health 
insurance,  or  whose  Medicaid  extension  has  run  out.  We  designed  a 
plan  which  is  kind  of  quasi-Medicaid,  quasi-private  insurance.  It  is 
something  we  call  a  one  third  share  plan,  because  it's  designed  so 
that  the  cost  of  it  is  shared  equally  by  three  parties:  the  employee, 
the  employer,  and  a  State  subsidy. 

The  plan  right  now  is  in  its  very  early  stages.  It's  targeted  for 
impl<^Mentation  in  the  fall.  We  are  in  the  site  selection  process, 
and  that  is  going  to  take  place  early  next  month. 

We  know  that  we  have  some  important  questions  to  answer, 
though,  with  this.  We  don't  know,  for  example,  whether  the  em- 
ployees will  actually  participate  at  a  cost  of  $20  per  month.  Wc 
don't  know  if  employers  will  participate,  particularly  those  who 
have  not  provided  k?alth  insurance  to  generally  low  wage  employ- 
ees up  to  thx6  point  Ir  time.  We  don't  know  if  providers,  particular- 
ly case  managed  providers  whom  we  want  to  target  for  participa- 
tion under  this,  will  actually  participate  at  rates  that  are  afford- 
able, based  on  the  rates  that  have  been  paid  up  to  this  point  in 
time.  Will  the  coverages  be  adequate,  based  on  a  somewhat  more 
restrictive  benefit  package,  than  exist  in  the  mainstream  of  fairly 
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comprehensive  Medicaid  coverage  right  now?  We  plan  to  have 
some  co-pays  and  deductibles.  Will  these  be  affordable?  Will  they 
achieve  the  utilization  control  obj.  tives  that  are  usually  part  of 
having  co-pays  aii  1  deductibles? 

And  most  importantly,  or  at  least  very  importantly,  will  the  plan 
turn  out  to  be  affordable  for  those  who  are  paying  tha  bill? 

Transition  coverage  such  as  we  are  talking  about  on  this  pilot 
project  simply  is  not  available  within  the  authority  currently  exist- 
ing within  the  Medicaid  statute.  We  would  propose  replacing  the 
existing  Medicaid  extensions  with  one  which  would  allow  a  State  to 
design  a  steo-down  progrfm.  We  talk  about  the  "cliff'  or  the 
"notch  effect  which  occurs  now  when  there  is  a  precipitous  loss  of 
Medicaid  coverage.  It  would  be  appropriate  to  talk  about  something 
which  would  allow  some  kind  of  a  continuation  and  then  a  "step- 
down"  as  persons  move  from  public  assistance  into  mainstream  pn 
vate  employment. 

In  looking  at  this,  perhaps  we  would  want  to  look  at  differences 
in  coverage,  for  example.  Medicaid  has  certain  coverages  which  are 
mandatory,  such  as  skilled  nursing  care,  which  perhaps  would  not 
be  necessary.  It  might  be  possible  to  place  additional  limitations  on 
in-p?tient  hospital  care. 

We  would,  of  course,  want  to  continue  full  coverage  for  pregnan- 
cy and  primary  care,  and  perhaps  something  such  as  ESPT  for 
luds.  We  think  it  would  be  appropriate  to  consider  larger  co-pays 
and  deductibles,  approximating  local  standarc  s  for  private  employ- 
ers. 

This  would  include  nominal  co-pays  which  are  not  allowed 
through  Medicaid  on  such  services  as  physician  services,  emergen- 
cy room,  outpatient  hospital,  and  prescribed  drugs.  It  may  be  even 
worthwhile  to  talk  about  some  kind  of  a  co-insurance,  such  as  $100 
per  in-patient  hospital  stay. 

It  would  probably  be  appropriate  to  talk  about  some  lin>^^«3  on  eli- 
gibility. Certainly  coverage  should  extend  up  to  the  poverty  line, 
but  in  order  to  ensure  that  the  rredibility  of  the  program  would  be 
preserved  in  the  eyes  of  the  public,  some  upper  limit  at  two  or 
three  times  the  poverty  line  would  be  appropriate. 

We  would  want  to  have  latitude  to  include  employee  contribu- 
tions, perhaps  on  a  sliding  scale  based  or  time  of  employment  or 
income,  and  employer  contributions.  I  thini^  we  would  also  like  to 
be  allowed  to  have  some  restrictions  with  regard  to  freedom  of 
choice,  so  that  we  would  be  able  to  utilize  exclusive  providers,  pre- 
ferred providers,  managed  care  providers,  or  other  delivery  3ys- 
tems,  which  would  periiaps  be  more  cost-effective. 

The  key  point  is  that  for  this  transition  coverage  to  be  effective. 
States  need  the  latitude  to  design  a  program.  I  think  the  key  rec- 
ommendation is  that  Stat-^s  be  given  the  latitude  to  design  a  pro- 
gram whL.n  is  uniquely  applicable  to  that  State.  We,  of  course, 
have  well  over  50  different  Medicaid  jurisdictions  now,  each  one 
writh  c  different  proj^*.  ^n.  Pert  of  that  is  appropriate  and  reflects 
differences  which  occur  around  the  country,  and  certainly  that 
which  would  be  appropriate  for  Michigan  would  not  necessarily  be 
appropriate  for  California  and  New  York. 

Mr.  Waxman.  Thank  you  very  much. 

[The  prepared  statement  of  Mr.  Smith  follows:] 

ERIC  .J 
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STAiet^NT    OF    VERNDN    K.  SMITH 


I.    Introductory  Statement 

Mr.  Chairnan  and  members  of  the  Committeet 

My  name  is  Vernon  K.  Smith.    I  a«  the  Director,  Bureau 
of  Program  Policy,  for  the  Medical  Services  Admini- 
stration (the  Medicaid  Pro9raii) ,  Michigan  Department 
of  Social  Services.    Formerly,  X  was  budget  director 
for  the  Michigan  Department  of  Social  Services. 

I  also  currently  serve  as  director  of  the  "Health  Care 
Access  Project,"  a  new  demonstration  project  partially 
funded  by  the  Robert  Wood  Johnson  Foundation's  Health 
Care  for  the  Uninsured  Program. 

I  am  here  today  as  an  analyst,  representing  the 
Michigan  Department  of  Social  Services,  to  discuss 
issues  which  a.ise  in  trying  to  strengthen  the 
effectiveness  of  welfare-related  work  programs  through 
a  modified  Medicaid  health  benefit  which  would  extend 
beyond  the  end  of  eligibility  for  welfare  cash 
assistance. 
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The  Value  of  Health  Coverage  to  Employment 

For  the  poor,  who  face  health  problen.s  to  a  greater 
extent  than  the  rci-poorJ,  the  i..portence  of  healt' 
insurance  coverage  to  employment  would  seem  self- 
evident. 

The  importance  of  health  coverage  is  underscored  by 
the  r^f suits  of  a  recent  study  conducted  by  the  Bureau 

of  Employment  Services  of  the  Michigan  Department  of 

"2'' 

Social  Services  .    This  study  found  that  persons  who 
left  AFDC  because  they  were  employed  were  about  as 
likely  to  have  taken  a  job  in  which  there  was  erploy- 
ment-related  health  insurance  (54%)  as  to  have  taken  a 
Job  without  health  insurance  (46%).    However,  of  those 
who  lost  or  left  the  job  which  got  them  off  of  public 
assistance,  over  80%  were  in  jobs  with  no  health 
insurance. 

Other  factors,  such  as  the  type  of  job  or  the  rate  of 
pay  may  havo  been  factors  in  the  loss  of  these  jobs. 
Clearly,  however,  there  is  a  strong  and  significant 
association  between  the  lack  of  health  insurance  and 
the  loss  of  employment,  among  AFDC  recipients. 
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Tht  fttudy  concludes!  **.  •  .  over  half  of  all  responses 
by  the  employed  (subsamples)  cite  the  lack  of  health 
in8ur<>nce  as  a  major  problem,  followed  by  difficulties 
with  transportation  and  child  day  care.    For  those 
lespondents  who  had  become  unemployed,  lack  of  health 
insurance  and  transportation  problems  account  for 
about  two-thirds  of  all  comments." 

III.    The  Problem  With  Current  Policy 

The  problem  with  current  policy  is  that  the  Medicaid 
health  benefit  coverage  is  tied  directly  to  eligibili- 
ty for  AFDC  or  SSI.    In  general,  when  a  recipient  of 
public  assistance  gets  a  job  or  leaves  the  welfare 
roles,  all  too  often  —  over  half  the  time  in  Michi- 
gan —  the  success  of  employnent  and  indepeno  ice  from 
welfare  is  countered  by  the  precipitous  loss  of  the 
Medicaid,  with  no  other  health  benefit  coverage  to 
replace  it. 

This  is  the  so-called  "cUr/"  problem,  oc  the  "notch 
effect." 

There  are  Medicaid  extensions  now  in  place  for  up  to 
15  months.    These  fi-^dicaid  extensions  are  supposed  to 
be  automatic,  based  on  earnings,  hours  worked,  or  end 
of  eligibility  for  the  -$3r  and  1/3"  earned  income 


ERLC 


67 


-4- 

disregard.     In  practice,  at  least  in  Michigan,  .the 
extensions  seem  to  be  seldom  used.    Recipients  seem 
not  to  request  this  benefit,  and  workers,  who  have 
enough  to  do  already,  seem  not  to  mention  or  initiate 
it.    Michigan  currently  averages  3,500  cases  per  month 
in  the  special  Medicaid  extension  categories,  while 
over  25,000  cases  per  year  are  coded  as  closed  to 
employment  and  would  presumably  be  eligible  for  the 
extended  coverage. 

IV.    The  Challenge:    Transition  Health  Coverage 

The  challenge  and  the  objective  then  is  to  design  a 
health  benefit  coverage  which  will  facilitate  a  sue- 
cessful  transition  from  public  ass^r^cance  to  work. 

To  be  successful,  this  health  benefit  should  be  one 
which! 

•  avoids  the  **cliff*'  of  precipitous  Iocs  of  coverage 
when  leaving  AFDC  due  to  employment 

•  will  contribute  to  lasting  self-support,  no.  a 
return  to  welfare  assistance 

•  will  be  used  by  eligible^ recipients 

•  will  be  affordable  —  to  states,  to  federal 
government,  to  employees  who  were  on  weVfare 
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An  Example  I    Michigan  Health  Care  Access  Project 

under  the  auspices  of  the  Robert  Wood  Johnson 
Foundation's  Health  Care  for  the  Uninsured  Program, 
the  Michigan  League  for  Human  Services  and  the  Michi- 
gan   Department  of  Social  Services  are  jointly  carry- 
ing out  a  demonstration  project  in  an  urban  and  a 
rural  site  over  the  next  two  years. 

A  key  feature  of  this  project  is  the  "One-Third  Share 
Plan."    The  "One-Third  I'hare  Plan"  is  designed  to 
provide  an  affordable  health  benefit  to  peraons  who 
leave  General  Asbistance  or  AFDC  due  to  employment, 
whose  jobs  provide  no  health  insurance  and  any  other 
coverage  (such  as  a  Medicaid  extension)  is  exhausted. 
Under  this  plan,  the  cost  of  care,  in  some  kind  of  a 
managed  care  system,  is  to  be  shared  equally  in  one- 
third  shares  by  trhe  employee,  the  employer  and  the 
state. 

In  other  words,  it  is  a  s.osidized  health  insurance 
plan  which  will  be  made  available  to  persona  who  work 
their  way  off  of  welfare,  and  to  the  employers  who 
hire  them. 
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In  carrying  out  this  project,  we  will  be  answering 
some  important  questions  which  are  important  to  the 
issues  before  this  committee  today.    For  example: 

•  will  low  wage  employees  pay  one-third  the  cost  — 
perhaps  $20  per  mont?  ^er  person  —  to  participate 
in  such  a  plan? 

•  will  employers  who  hire  welfare  recipients,  who 
have  not  provided  health  insurance  before,  buy 
into  t/is  subsidized  plan? 

•  will  case  management  providers,  such  as  HMOS,  be 
willing  to  participate  in  this  plan? 

•  will  the  rates  be  rctua»-ily  sound? 

•  will  a  modified  coverage  provide  adequate  care? 

•  will  the  copayments,  deductibles  and  benefit 
limits  lead  to  an  affordable  program? 

VI.    Medicaid  Authority  Required  to  Provide  Transition 
Health  Coverage 

Health  benefit  coverage  which  would  provide  the  best 
transition  to  work  would,  for    most  states  be  differ- 
ent from  traditional  Medicaid  coverage. 
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The  target  population  for  this  transitior   coverage  is 
limited  to  persons  who  are  earning  enough  that  they 
are  above  welfare  benefit  levels  —  although  not 
necessarily  above  poverty  levels. 

Therefore,  the  benefit  package  can  be  designed  to 
-step  down"  the  cliff    rather  than    imply  postpone  the 
fall  to  a  future  date  at  the  end  of  a  Medicaid  exten- 
sion. 

To  do  this  will  require  new  authority  under  Title  XIX 
of  the  Social  Security  Act.    This  authority  should 
replace  the  existing  Medicaid  extensions  with  provi- 
sions which  provide  the  latitude  for  states  to  adopt 
the  following: 

•      Amount^duration  and  scope  of  benefits;  Benefits 
should  be  different  from  traditional  Medicaid,  and 
more  like  mainstream  work-related  insurance.  For 
example,  coverage  might  not  include  skilled  or 
intermeiiate  nursing  home  care,  or  might  include 
specific  limits  on  inpatient  hospital  care. 
Coverage  for  full  primary    care  and  pregnancy- 
related  care,  however,  should  be  no  less  than 
Medicaid. 
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•    Copaymenta  and  deductibles;    Employee  cost-sharing 
should  be  similar  to  work-related  insurance,  which 
would  exceed  current  Medicaid  linits.    For  exam- 
pie,  nominal  copays  on  physician,  emergency  room 
and  Outpatient  hospital  visits  and  prescribed 
drugs  might  be  elected  by  a  state  to  help  make  the 
extension  more  affordable.    A  coinsurance  of  $100 
for  an  episode  of  ir.patient  hospital  care  would  be 
considered  reasonable  in  some  states,  and  would 
not  unduly  compromise  the  general  ne  3  for  first 
dollar  coverage  for  persons  eligible  fo*  this  kind 
of  pl^n. 

Eligibility  limited  by  total  incone:  The 
credibility  of  the  program  will  be  compromised  if 
extremely  high  income  persons  are  eligible.  An 
upper  limit  not  less  than  the  poverty  line,  nor 
greater  than  double  or  triple  the  poverty  line, 
would  address  this  issue. 

Eligibility  limited  bv  reason  for  termination  from 
public  assistance:    Similarly,  if  the  purpose  is 
to  encourage  employment,  then  eligibility  should 
be  limited  to  persons  who  leave  assistance  due  to 
employment,  not  those  who  happen  to  have  some 
earnings  when  they  leave  assistance  for  other 
reasons. 
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Allowablllcv  of  employee  contrlbutlonai  Provision 
should  be  made  for  employee  contributions  to  the 
cost  of  premiums  for  the  health  insurance  package 
(e.g.,  similar  to  Michigan's  One-Third  :hare 
Plan).     It  would  be  useful  to  provide  for  a  slid- 
ing premium  which  would  vary  over  time  (e.g., 
lower  at  first,  increasing  over  time)  or  with 
ability  to  pay  (increasing  with  income). 

•      Freedow  of  choice;    States  should  have  the 

latitude  to  limit  freedom  of  chrdce  to  selected 
providers,  just  as  employers  are  able  to.  For 
example,  a  state  may  wish  t^  utilize  HMOS,  pre- 
ferred providers,  a  managed  care  network  or  a 
specific  private  insurance  plan,  which  would  be 
different  from  options  available  under  mainstream 
Medicaid. 

VII.  Summary 

A  Medicaid  extension  with  a  different  benefit 
structure  than  traditional  Medicaid  is  uncharted 
ground.    There  is  very  little  data  on  which  to  make 
assumptions  of  behavorial  changes  which  will  occur 
among  recipients,  providers,  employers  or  state 
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Medicaid  programs  in  response  to  the  provisions  of  the 
new  program. 

For  this  reason,  the  strongest  recommendation  I  would 
make  is  that  states  be  provided  with  sufficient  lati- 
tude so  state  policy  makers  can  use  their  own  ingenui- 
ty to  craft  solutions  and  programs  uniquely  appropri- 
ate to  each  state's  own  situation. 

Actually,  the  strongest  and  most  sensible 
recommendation  I  could  make  would  be  for  the  Congress 
to  mandate  what  no  state  can  do  on  its  o*^n  —  univer- 
sal minimum  work-related  health  coverage,    if  we  had 
universal  minimum  coverage,  then  we  could  be  talking 
today  of  a  Medicaid  subsidy  to  employers  who  hire 
welfare  recipients.    There  would  be  no  "cliff"  issue 
to  deal  with.     Instead,  we  must  deal  with  issues  of 
fairness  and  equity,  as  some  employees  get  a  benefit 
others  don't,  and  as  some  employers  choose  to  partici- 
pate and  others  do  not. 

Until  we  achieve  some  kind  of  universal  coverage,  a 
sensible  modified  Medicaid  coverage  is  the  best  we  can 
do  to  ease  the  transition  from  public  assistance  to 
work. 

^Annual  Report,  Robert  Wood  Johnson  Foundation,  1982,  page 

"MOST  Employment  Follow-Up  Survey,"  Bureau  of  Employment 
Services,  Michigan  Department  of  Social  Services,  July  1986. 
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STATEM^jNT  of  ANDREW  F.  COBURN 

Mr.  CoBURN.  Good  morning.  I  appreciate  the  opportunity  to  be 
here.  I  just  barely  have  my  voice  back  after  a  week  of  laryngitis,  so 
I  wi]l  try  to  be  very  brief. 

I  appreciate  the  opportunity  to  come  and  talk  about  our  initia- 
tive m  Maine  to  provide  essentially  an  insurance  pool  for  the  unin- 
sured. One  very  significant  target  population  of  that  project  will  be 
the  employed  AFDC  population  who  have  gone  to  work,  who  have 
lost  their  benefits,  and  who  do  not  have  private  insurance  available 
to  them  in  their  employment  settings. 

I  would  like  to  share  with  you  very  briefly  some  of  our  experi- 
ence with  the  problem  of  insurance  coverage  with  the  AFDC  popu- 
lation and  then  briefly  describe  our  initiative  primarily  as  it  differs 
£  bit  from  the  Michigan  initiative,  and  then  discuss  in  very  sum- 
ma^  fashion  some  of  the  thoughts  that  we  have  with  regard  to  the 
Medicaid  buy-in  option,  which  is  really  the  focus  of  this  hearing 
today.  ^ 

Our  experience  in  Maine  is  not  unlike  the  other  States,  so  I 
won  t  belabor  the  data.  Essentially  25  percent  of  our  AFDC  popula- 
tion is  working.  Sixty  percent  of  those  who  become  employed  move 
into  jobs  that  do  not  have  health  benefits.  The  Medicaid  extensions, 
as  in  the  other  States  and  as  other  speakers  have  indicated,  have 
not  been  terribly  beneficial,  for  two  reasons:  many  people  are  not 
eligible  for  them,  and  second,  the  problem  of  the  "cliff'  effect  or 
notch  effect/'  that  people  get  cut  off. 

'Kie  average  wage  in  Maine  for  AFDC  recipients  going  to  work  is 
?4.50  an  hour.  At  that  rate,  certainly,  purchasing  private  insur- 
ance, which  in  Maine  currently  costs  somewhere  in  the  vicinity  of 
^100  a  month,  is  not  a  realistic  option.  So  the  problem  is  a  signifi- 
cant one,  and  what  we  are  tr3ing  to  do  w  create  a  State  insurance 
pool  in  which  we  can  bring  not  only  former  AFDC  recipients  who 
are  employed  but  also  the  broader  population  of  uninsured  individ- 
uals and  small  businesses  into  an  insurance  program.  These  are 
demonstrations  and  will  be  demonstrated  in  two  sites  in  the  State. 

The  target  groups  are  the  near  poor  who  are  either  uiiemployed 
or  employed,  and  small  businesses.  We  will  be  enrolling  in  the  in- 
surance pool  AFDC  recipients.  Now,  this  is  where  we  are  going  to 
be  enrolling  AFDC  recipients  in  the  same  way  that  States  are  en- 
rolling AFDC  recipients  in  prepaid  plans. 

One  of  the  key  features  of  what  wr  are  trying  to  do  is  provide  an 
opportunity  for  AFDC  recipients  to  conveii;  to  our  plan  for  the  un- 
insured at  the  time  at  which  they  lose  their  Medicaid  eligibility 
either  on  extension  or  their  full  eligibility.  That  conversion  privi- 
lege is  one  of  the  things  that  we  see  as  a  m^or  incentive  for  en- 
couraging enrollment  in  prepaid  plans,  which  to  date  in  Maine, 
an^'way,  has  not  been  a  major  focus  of  our  Medicaid  initiatives. 

But  the  question  here  this  morning  really  is  how  could  Federal 
policy  be  structured  to  support  the  kinds  of  initiatives  that  we  have 
under  way  in  Maine  and  that  hopefully  other  States  will  be  under- 
taking in  the  near  future.  Certainly  I  favor  the  approaches  that 
Vern  was  suggesting  with  regard  to  giving  States  the  flexibility  to 
move  away  from  the  all-or-nothing  Medicaid  approach  that  we 
have  had  some  difficulty  with  in  dealir^  particular^^  with  this  pop- 
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uiation  of  employed  AFDC  recipients.  The  buy-in  option,  certainly 
from  our  standpoint,  would  be  an  extremely  attractive  alternative. 

I  think  there  are  some  questions  with  regard  to  eligibility,  with 
regard  to  the  nature  of  the  insurance  p'ans  and  with  regard  to  cost 
sharing  arrangements  that  we  need  to  be  concerned  about.  I  will 
mention  specifically  the  issue  of  premium  cost  sharing.  I  think  that 
is  from  our  standpoint  a  very  important  feature.  We  need  to  be 
able  to  allow  the  States  to  begin  the  process  of  asking  recipients  to 
assume  some  :f  the  costs.  The  question  becomes  how  much,  and 
there  need  to  be  certain  limits  to  that.  We  will  talk  about  that,  I 
presume,  in  the  questions  that  will  follow. 

Certainly  there  is  the  question  of  plan  requirements,  what  are 
the  minimum  plan  requirements  that  we  should  be  specifying  in 
the  legislation  with  regard  to  benefits,  with  regard  to  cost  sharing 
features  and  with  regard  to  incentive  in  delivery  f  atures  designed 
to  assure  affordability  for  Medicaid  programs.  I  think  we  do  need 
to  set  some  standards  there. 

One  of  the  concerns  that  I  have  with  the  buy-in  option  is  its  po- 
tential complexity  administratively.  Are  States  going  to  take  on 
something  like  this?  Somehow  we  need  to  think  about  ways  to 
make  it  simple  enough  for  States  to  be  enthusiastic  about  taking 
this  on. 

A  final  point  is  the  linkage  between  the  Medicaid  buy-in  option, 
and  our  existing  employment  training  and  employment  support 
programs  in  the  State.  I  think  those  programs  in  many  respects 
could  provide  a  bridge  between  the  Medicaid  programs,  which  typi- 
cally have  not  been  in  the  business  of  going  out  and  brokering  in- 
surance coverage  for  Medicaid  recipients,  and  employers  to  negoti- 
ate and  work  with  individual  clients  in  working  through  the  ad- 
ministrative dynamics  of  actually  implementing  a  buy-in  program 
of  the  sort  that  has  been  envisioned  by  Congressman  Ford. 

Thank  you. 

[Testimony  resumes  on  p.  91.] 

[The  prepared  statement  of  Mr.  Coburn  follows:] 
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TESTIMOhV  OF 


ANDREW  F.  COBURN 


ACTING  DIRECTOR,  HUMAN  SERVICES  DEVELOPMENT  INSTITUTE 
ASSISTANT  PROFESSOR,  PUBLIC  POLICY  AND  MANAGEMENT 
UNIVERSITY  OF  SOUTHERN  MAINE 


Good  Morning.    My  name  ia  Andrew  Cobum.    I  am  the  Acting  Director  of  the 
HuMn  Servicea  Development  Institute  (HSDl)  and  an  Aasiatant  Profeaaor  of 
Public  Policy  and  Management  at  the  Univeraity  of  Southern  Maine  in  Portland, 
Maine.    Our  Institute  conducta  policy  research  for,  and  providea  technical 
aaaiatance  to,  governmental  and  private  agencies  at  the  national  and  state 
level  in  the  fields  of  health,  child  welfare,  social  aervicea,  aging  and 
developmental  diaabilitiea .    I  and  my  colleagues  are  currently  collaborating 
with  the  Maine  Department  of  Human  Servicea  in  the  development  of  i 
atate-aubaidized,  managed  care  insurance  plan  to  extend  insurance  coverage  to 
uninsured  individuals  and  small  buaineases.    One  of  the  primary  targets  of 
thi*  plan  will  be  former  AFDC  recipients  who  are  employed,  have  loat  their 
Medicaid  eligibility,  snd  do  not  have  private  health  insurance  coverage. 

I  am  here  this  morning  to  talk  about  Maine 'a  efforta  to  fill  the  gap  between 
Medicaid  and  private  health  insurance  for  those  leaving  welfare  to  go  to 
work.    I  would  specifically  like  to  discuss: 

1.  Maine 'a  experience  with  the  probleo  of  insurance  coverage  for  former 
AFDC  clients, 

2.  the  state's  deax>n8tration  activities  to  provide  a  state-subsidized 
insurance  plan  targeted  to  former  AFDC  recipients  who  have  become 
employed;  and 

3.  federal  policy  options  for  addressing  the  health  insurance  needb  of 
the  employed  AFDC  pop'  tion. 
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INSURANCE  C<y'ERACE  FOB  FOrJCR  AFDC  ECIPIENTS 

Approximately  30  percent  of  all  Jcb  Training  Partnership  Act  (JTPA)  Progiam 
clients  in  Maine  are  former  AFIX:  recipients  seeking  to  enter  employment.  The 
stste  also  administers  a  Welfare  Employment,  Education  snd  Training  Program 
(WEET)  to  develop  er^loyment  opporf unities  for  welfare  recipients  and  tc 
provide  the  necessary  supportive  services  to  ensure  successful  placement.  The 
WEET  program  is  specifically  dpsigned  to  provide  esse  management  and  oth'jr 
supportive  services  to  help  individuals  establish  the  social  and  economic 
basis  for  continued  employment  and  self-suff  ciency. 

Maine's  job  training  p'-'^qraras  have  long  recognized  that  the  transition  from 
welfsre  to  employment  i^  .  jc  si'bstsnt lally  more  difficult  by  the  lack  of 
he.  'th  benefits  in  many  of  the  jobs  in  which  these  'ndividui   •  are  placed. 
For  those  on  AFDC,  the  prospects  of  losing  Medicaid  eligibility     ev   i  with  the 
DEFRA  extensions,  represents  s  major  hur  le  to  even  considering  leaving 
welfare.    For  those  clients  leaving  AFDC  for  jobs  without  heSi*-h  benefits,  the 
transition  to  employment  can  '  epresent  a  substantial  financial  burden. 

In  Maine,  approximately  5,000  or  25  percent  of  the  state's  AFDC  caaeload  of 
19,000  re  ipients  are  employed.    An  2atirasted  60  percent  of  all  AFDC  cUents 
in  the  state's  WFET  Program  who  are  placed  in  jobs  do  not  receive  «ieslth 
benefits  in  those  jobs.^    The  extension  of  Medicsid  eligibi'     /  *or  fc. mer 


In  a  study  of  families  dropped  from  the  AFDC  program  because  of  the  1981 
Omr.ibus  Budget  Reconciliation  Act  changes  in  t'le  AFDC  progiam,  the  GAO  (1985) 
found  that  between  16  srd  60  percent  had  no  health  inyjrance,  depending  the 
site-     In  s  similar  study  in  Minnesota,  Mosco/ice  end  Davidson  Ci>86),  fottnd 
that  30  percent  of  those   ;ho  had  left  AFDC  because  of  the  1981  changes  1  ked 
heslth  insurance  coverage. 
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AFDC  recipi  nts  doei  not  appear  to  be  addressing  the  needs  of  this  uninsured 
population.     In  Maine,  less  than  2  percent  of  all  employed  AFDC  clients  arc 
""^-ceiving  the  nine-month  Medicaid  extensions  authorized  un-^er  DEFRA.    While  a 
alightly  larger  percentage  of  employed  recipients  are  receiving  four-month 
extensions,  the  large  majority  of  these  individuals  exhaust  their  Medicaid 
Alifibility  withou*'  transitioning  into  private  sector  health  insurance 
coverage. 

In  Maine,  several  factors  appear       contribute  to  the  low  participation  in  the 
Medicaid  extensions.    For  those  earning  reasonable   lages,  the  end  of  the  30 
and  1/3  income  diar  gard  after  four  mentis  puts  there  above  the  need  standard 
used  in  determining  e  igibili  y  for  the  nine-month  extension.    In  the  majority 
of  .ases,  however,  working  ArX  individuals  are  employed  in  very  low  paying 
jobs  and,  therefore,  continue  to  be  eligible  for  cash  assistd.ice  and 
Medicaid.    Although  anecdotal,  there  is    'so  evidence  thau  some  clients  who 
may  be  eligible  for  either  the  four  month  or  nine-month  extensions  are  not 
aware  of  their  eligibility  for  extended  benefits  and,  therefore,  do  not 
receive  them.  In  some  ca^es,  employment  is  not  clearly  indicate      s  the  reason 
for  leaving  AFDC.    In  others,  r^ae  workers  fail  to  inform  clients  of  the 
extended  eligibility  option. 

One  of  the  significant  policy  issues  with  regard  to  the  availability  of  health 
insurance  coverage  for  those  leaving  AFDC  is  the  extent  to  which  the  absence 
of  such  covfrage  represents  a  disincentive  for  individuals  to  leave  welfare 
and/or  a  barrier  to  continued  ereployment.     In  perha-^s  the  only  empirical 
rf^aearch  on  this  issi.'?,  .'io<{covice  and  Lavidson  (1986,  p.  17)  estimate  that 
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wonen  with  health  insurance  had  a  significantly  lower  probability  of  being 
back  on  welfare  one  year  later  than  women  without  private  health  insurance. 
The  presence  of  poor  health,  in  either  the  child  or  the  mother,  significantly 
increa^>ed  the  probability  of  re-entry  into  AFDC. 

Although  we  do  not  have  empirical  data  with  which  to  address  this  issue  in 
Maine,  there  is  a  clear  consensus  among  human  service  and  job  training  leaders 
that  the  absence  of  adequate  health  insurance  coverage  in  the  private  sector 
represents  a  very  significant  barrier  to  successful  eaployra  nt  and  economic 
•elf-sufficiency  for  AFDC  clients  making  tho  transition  tc  work. 

Despite  potential  disincentives  created  by  the  absence  of  adequate  health 

insurance  coverage,  the  evidence  to  date  sugge&ts  that  only  a  minority  of 

those  leaving  AFX  to  go  to  work  actually  return  to  AFDC  and  Medicaid  because 

of  the  lack  of  health  benefits.    However,  the  burden  of  eithe  purchasing 

insurance  coverage  or  of  not  having  insurance  is  very  substantial  for  AFDC 

individuals  and  their  children.    With  former  AFDC  recipients  m  Maine  earning, 

on  average,  t4,50  an  hour,  virtually  none  ar3  able  to  afford  the  cost  of  a 

private  health  insurance  policy,  which  currently  costs  an  estimated  ^100  per 
2 

month  in  Maine. 


^    This  IS  the  premium  "^ost  only.     It  does  not  include  co-*insurance  or 
deductible  amounts  or  other  out-of-pocket  expenses  typically  associated  with 
non-group  policies. 


ERIC 


80 


Page  S 

In  Maine,  as  in  nost  states,  the  p..Oulem  of  providing  health  insurance 
coverage  for  employed  AFDC  recipients  is  strongly  influenced  by  the  broader 
problems  of  the  uninsured  and,  more  specifically,  the  growing  crisis  in  the 
availability  of  health  insurance  among  small  employers.    The  probability  of  an 
AFDC  recipient  obtaining  private  health  benefits  upon  entering  the  job  market 
depends  on  the  chari*  .teristics  of  the  labor  market.     In  Maine,  over  90  percent 
of  businesses  ere  small  (i.e.,  fewer  than  15  employees);  less  than  one-third 
of  these  firms  offer  health  benefits.    The  chance  of  obtaining  employe- -based 
health  insurance  .n  a  service  dominated,  small  business  economy  such  as  we 
have  ia  Maine  is  obviously  very  low. 


MAINE'S  POLICY  INTIATIVES  TO  EXPAND  INSURAf?CE 
COVERAGE  FOR  AFDC  RECIPIENTS 


Overview 

In  order  to  address  the  needs  of  Maine's  growing  population  of  uninsured 
individuals  and  businesses  and  those  of  AFDC  recipients  more  specifically,  the 
Maine  Department  of  Human  Services  and  the  Human  Services  Development 
Institute  at  the  University  of  Southern  Maine  are  '     <ing  with  a  broad 
coalition  of  businesses,  labor,  the  state  legislature,  health  care  providers 
and  human  services  groups  throughout  the  state  to  develop  and  implement  a 
•tate-subsidized,  managed  care  insurance  plan  in  ..o  sites  in  the  state.  This 
plan  IS  the  centerpiece  of  a  broader  set  of  coordinated  policy  initiatives 
including  an  expansion  of  the  state's  Medically  Needy  program  and  the 
devi^lopment  of  a  high-risk  insurance  pool  for  uninsurable  individuals."^ 


3 

An  expanded  Project  Description  is  available  from  the  Human  Services 
Development  Institute. 
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The  insurance  plan  will  be  tardct^j  to  two  major  groupa:     (I)  the  poor  and  the 
near  poor  who  are  not  eligible  for  Hedicaid,  who  are  unemployed,  or  who  are 
employed  but  not  offered  health  benefits  through  their  place  of  work  and  who 
cannof  afford  to  purchase  individual  or  group  coverage  themselvea  (this  group 
includna  former  AFDC  recipients  who  are  now  employed  without  health 
benefits);    and  (2)  the  AFDC  Medicaid  population  in  the  two  demonstration 
aitea.    Benefit  coverage  .n  the  insurance  plan  will  include  both  primary  and 
acute  care  aervicea. 

APDC  Medicaid  recipienta  will  be  encouraged  to  voluntarily  enroll  in  the 
plan.    Among  the  moat  important  incentivea  for  AFDC  Medicaid  recipient'  to 
enroll  will  be  the  opportunity  which  the  plan  providea  for  recipienta  to 
convert  to  the  plan  for  the  uninsured  once  they  lose  their  Medicaid 
eligibility. 

Open  enrollment  will  be  available  year*round  for  non-Medicaid  eligible 
indivlduala  and  familiea.    A  piimary  focua  of  both  the  Medicaid  and 
non-Z^dicaid  enrollment  will  be  job  training  and  placement  programs.    The  new 
j'jn  will  develop  coordinated  enrollment  drivea  with  the  state'a  WEET  and  JTPA 
centera  to  provide  inaurance  coverage  for  thoae  lofing  AFDC  and  Medicaid 
eligibility. 

In  order  to  recruit  individuals  and  buaineasea  inf    the  plan  and  to  insure  the 
affordability  of  the  pl.n,  the  state  will  subsidize  premiuraa  for  certain 
low-income  indlviduala  and  small,  margins lly-prof    able  firms.    Subsidies  will 
be  eatabliahed  on  a  aliding  scale  baaed  on  the  individual's  or  the  buair.eaa* 
ability  to  pay 
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Maine**  managed  care  insurance  demonstration  will  be  financed  through  a 
combination  of  state-appropriated  funds,  individual  «7Ad  businest  contributions 
to  insurance  premiums,  and  contributions  by  participating  hospitals  who 
provide  free  care  to  the  plan  out  of  bad  debt/free  care  allocations  which  they 
receive  under  the  state's  hospital  rate-setting  programt 

In  order  to  in:     e  the  af f ordabil^.y  of  this  plan,  the  plan  will  develop 
cor  ^actual,  managed    are  arrangements  with  service  providers  including,  al  a 
minimum,  strong  case  management,  utilization  review  requirements  and 
efficiency  incentives. 

Extending,  Health  Insurance       Employed  Af DC  Recipients 

A  key  objective  of  Maine**  insurance  uian  demonstration  is  to  provide  a 
mechanism  for  AFDC  Medicaid  recipients  to  obtain  private  insurance  after 
cessation  of  Medicaid  benefits.    AFDC  Medicaid  recipients  who  voluntarily 
enroll  in  the  managed  care  insurance  plan  will  be  given  f  e  option  of 
converting  to  the  plan  for  uninsured  individuals  once  they  becoioe  ineligible 
for  the  Medicaid  program.    This  continuity  of  coverage  will  be  available  for 
all  ex-Hedicaid  plan  partiwipants  who  do  not  have  alternative  health  insurance 
coverage. 

Consider  the  case  of  the  AFDC  recipict     who,  because  of  earned  income  becomes 
ineligible  for  Medicaid  after  exhausting  her  4-month  extension.    Once  her 
Medicaid  benefits  are  terminated,  she  will  become  eligible  for  the  plan  for 
the  uninsured  (unless,  of  course,  her  employer  offers  health  benefits).  A 
partial  or  total  subsidy  will  be  available  to  cover  her  premium 
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concr Lbution.    The  amount  of  the  aubaidy  w^U  depend  on  ht»r  income.    The  plan 
will  work  with  the  employer  to  obtain  a  conmiittnent  towat  '  the  cost  of  the 
inaurance  premiuiD.    Through  its  one^ on-one  contacta  with  bu^inesaes  whoar 
employees  seek  to  enroll  in  the  plan  and  irs  broader  marketing  efforts,  the 
plan  will  also  seek  to  encourage  buainosses  to  extend  coverage  to  all 
uncovered  employees* 

FEDERAL  POLICY  CONSIDERATIONS:     EXTENSION  OR  TRANSITION? 

Current  -   Ifare  reform  propoaala  offer  an  important  opportunity  to  addresa  one 
of  the  aignifxcant  problems  or  burners  undermining  efforts  to  asaiat  AFDC 
recipients  to  enter  the  work  force  and  obtain  Ion  ^r-terra  economic  self- 
aufficiency.    Maine  la  responding  to  the  challenge  posed  by  these  problema  by 
including  within  its  larger  initiative  to  provide  insurance  coverage  for 
uninaured  individuala  and  buainessea,  special  attention  to  the  problema  of 
former  AFDC  recipients.    An  important  lasu-  this  tDorning  ia  whether  and  how 
federal  AFDC  and  Medicaid  policy  could  be  structured       support  these 
initiatives  and,  indeed,  provide  incentives  for  states  which  have  yet  to 
address  this  problem,  to  undertake  aimilar  efforts. 

It  IS  my  understanding  that  one  of  the  proposa  3  currently  under  consideration 
would  extend  Medicaid  eligibility  for  AFDC  recipients  leaving  welfare  with 
earned  income  ^^r  nine  months  with  a  permanent  income  disregard.    A  second 
option  would  allow  atates  to  purchase  private  sector    naurance  coverage  for 
individuals  leaving  AFDC.    Although  I  will  discuss  both  options,  I  will  focua 
my  remarks  on  the  second  option  and,  in  particular,  on  some  of  the  key  policy 
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issues  which  it  raises.     I  will  try  to  use  our  experience  in  Maine  to  suggest 
how  such  a  proposal  might  be  structured  to  comt>Ienient  state  iniciatxves  m 
this  area. 

Medicaid  Extension 

The  proposed  9  month  extension  of  Medicaid  eligibility  would  broaden 
short-term  insurance  coverage,  primarily  through  the  permanent  extension  of 
the  incotDe  disregard.    This  option  could        further  strengthened  by  modifying 
current  provisions  related  to  the  work  and  child  cc'-e  expense  allowances. 
Indexing  these  allowances  for  increases  in  inflation  (currently  ^75  per  month 
for  work-related  expenses  and  up  tc  $160  ner  child  per  month  for  child  care 
expenses)  would  enable  additional  recipients  who  are  just  over  the  eligibility 
standard  to  maintain  their  eligibility  for  extended  Medicaid  benefits.  The 
proposed  changes  in  the  language  related  to  the  basis  for  eligibility  from 
"because  of  earnings"  lo  "with  earnings"  would  also  significantly  expand 
eligibility  for  the  extension. 

I  see  two  problems  with  thi.  proposal.    First,  our  experience  has  shown  that 
Medicaid  extensions  have  little  value  in  enabling  recipients  to  secu 
long-term  insurance  coverage.    Second,  the  extension  option  continues  tht 
all-or-nothing  formula  for  Medicaid  eligibility,  limiting  the  st&tes'  ability 
tc  assist  individuals  and  families  who  may  not  require  tota^  assistance.  As 
such,  the  Medicaid  extension  c,-tion  is  likely  to  be  more  expensive  than 
opt}on8  which  give  states  greater  flexibilicy  in  establishing  eligibility  and 
cos''-shiiring  requirements. 
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Traniition  Option 

Maiue  it  currently  one  of  a  number  of  states  which  has  targeted  the  employed 

AFDC  population  in  dealing  with  the  problems  of  the  uninsured.  The 
availability  of  broader  federal  support  for  purchasing  health  insurance  for 

women  leaving  AFOC  for  employment  would  significantly  enhance  our  efforts  to 

achieve  better  and  longer-lasting  coverage  for  these  individuals. 

The  proposal  which  has  been  suggested  is  very  general;  there  are  significant 
details  regarding  how  such  an  option  could  or  shQi:ld  be  struc  ured  which 
remain  to  be  specified.    The  following  are  srsong  the  key  questions  to  be 
addressed ; 

1.  Who  would  be  eligible  for  any  Medicaid  transitional  assistance 
program  or  benefit? 

2.  What  minimum  standards,  if  any,  would  be  required  of  plans  purchased 
on  behalf  of  Medicaid  recipients  (e.g.,  benefits,  cost-sharing 
features)? 

3.  What  premium  cost-sharing  arrangements  would  be  allow  1? 

4.  How  should  the  program  or  benefit  be  administered?    What  special 
arrangements  may  be  required? 

3.      What  relationjhip,  if  any,  should  the  program  hava  with  existing  job 
training  and  employment  support  programs  targeted  to  this  popul.ition? 

The  following  are  some  brief  comnents  on  these  issues  based  on  our  experience 

in  Maine. 

Eligibility:    There  are  a  host  of  potentially  thorny  issues  here.    For  the 
sake  of  administrative     .mplicity^  however,  eligibility  should  probably  be 
baaed  on  criteria  similar  to  these  proposed  in  the  9-month  extension  option. 
If  states  are  allowed  to  require  some  premium  cost-sharing  with  recipients 
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(see  below),  recipients'  out-of-pocket  expenses  could  be  treated  as 
work-related  expense  for  purposes  of  establishing  AFDC/Medicaid  eligibility. 
One  of  the  problems  here,  of  course,  will  be  to  protect  states  from  having  to 
absorb  substantial  cash  assistance  obligations.    In  addition,  we  have  to  be 
warv  of  the  potential  incentives  that  may  be  created  for  those  who  have  left 
AFDC  and  who  are  now  working  without  health  benefits  to  return  to  welfare  in 
order  to  become  eligible  for  transitional  insurance  support. 

Premium  Cost  Sharing:     States  will  need  considerably  greater  flexibility  to 
develop  innovative  financing  and  service  delivcy  approaches  if  they  aro  to  be 
able  to  move  toward  transitional  programs  of  the  sort  sugg&steo  today. 
Although  states  currently  have  the  option  of  enrolling  Medicaid  recipients 
into  prepaid  health  plans,  these  options  continue  the  all-or  nothing  pattern 
of  Medicaid  eligibility  and  financing.    Specifically,  in  order  to  enable 
states  and  AFDC  individuals  to  achieve  the  transition  to  private-sector 
coverage,  states  will  need  the  flexibility  to  engage  in  prcrium  ^.ost-sharing 
atrangements  with  AFDC  recipients  and  employers,  and  to  regotiate  specific 
benefit  features.    Our  experience  in  Maine  suggests  thit  former  AFDC 
recipients  are  both  willing  and  able  over  time  to  contribute  something  Loward 
the  cost  of  health  insurance.    However,  the  state  i.s  currently  constrained  in 
asking  individuals  to  do  so. 

As  described  earlier,  we  plan  to  enroll  Medicaid  rfcipients  into  our  managed 
care  insurance  demons r ri  t ion.    Under  this  arrange'jent ,  the  Medicaid  program 
will  pay  a  capitated  amount  for  each  Medicaid  erroUee.    Those  enroUees  who 
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lo«e  their  AFDC  and  Medicaid  eligibility  (due  to  earned  income  or  other 
reasons),  will  be  able  to  join  the  plan  for  the  uninaured.    We  anticipate  that 
aost  will  do  80  with  some  state  subaidy  offered  to  assist  with  the  cost  of  the 
premium. 

It  would  be  highly  desirable,  in  my  view,  if  we  and  other  states^  could  begin 
the  process  of  transitioning  recipients  into  private  sector  insurance  before 
they  loose  their  Medicaid  eligibility,  in  other  words,  while  they  are 
receiving  extended  Medicaid  benefits.    The  option  of  using  Medicaid  funds  to 
purchase  private  plans  (or  to  buy  into  their  employer's  existing  plan)  would 
facilitate  our  ability  to  do  ao. 

Certainly  one  of  the  key  issues  that  arises  with  regard  to  recipient  cosl- 
sharing  is  the  amount  of  that  obligation.    Given  the  employioent  opportunitiea 
in  moat  states  for  welfare  clients,  it  is  highly  unrealistic  to  e:*^^ct  that 
recipients  will  be  able  to  pick  up  a  lar^e  share  of  the  cost  of  the  insurance 
premium.    Limits  on  out~of-pocket  expenses,  including  premium  cost-sharing 
contributions,  any  co-insurance  amounts,  etc.  are  needed  to  protect  recipienta 
against  unreasonable  cost*sharing  expectations. 

Plan  Requiremer -s:    One  of  the  potential  dangers  in  aoving  away  from  a  full 
extension  of  Medicaid  eligibility  approach  ^'s,  of  course,  that  recipients 
might  be  bought  into  infei'or  plans  with  significant  cost-sharing  and 
inadequate  benefits.    In  addition,  roost  private  insurance  plans  do  not  offer 
any  significant  cost-saving  features  and  might,  therefore,  represent  a 
significant  expense  in  comparison  with  even  traditional  Medicaid  benerits. 
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In  the  absence  of  a  state  plan  auch  as  we  will  have  in  Maine,  8  ates  could  be 
in  the  position  under  this  proposal  of  brokering  insurance  plans  for  a 
significant  segment  of  the  AFrc/Mecicaid  population.    Not  only  is  this  likely 
to  be  administratively  very  complex  (discussed  below) ,  biit  it  also  suggests 
the  need  for  some  mininum  standards  for  the  types  of  plans  that  could  be 
purchased.    Soaie  definition  of  a  "qualified"  plan  (e.g.,  minimum  benefit 
requirements)  would  have  to  be  provided,  in  other  words,  to  protect  against 
recipients  being  brought  into  plans  with  inadequate  benefits,  excessive 
cost-sharing  featured  and/or  inadequate  cosfcontainment  features. 

With  the  growing  state  experience  in  enrolling  Medicaid  recipients  in  prepaid 
plans,  one  option  might  be  to  limit  state  purchasing  options  to  qualified 
prepaid  plans.    Although  such  an  option  might  make  the  program  easier  to 
administer,  paiticularly  in  states  with  substantial  prepaid  experience,  we 
still  need  to  be  concerned  with  the  quality  of  these  plans  co  t:4.r*jre  a  "good 
buy"  for  recipients  and  the  Medicaid  progr^. 

Plan  Administration:    One  of  the  significant  drawbacks  to  any  proposal  giving 
atates  options  for  purchasing  insurance  is  that  they  are  likely  to  be  complex 
and  difficult  to  administer.    Most  state  Medicaid  programs  are  not  prepared  to 
become  insurance  brokers  for  their  clients.    Cost-sharing  arrangeipents,  while 
conceptually  attractive,  are  difficult  and  costly  to  administer.    Any  more 
fully  developed  proposal  must,  therefore,  attempt  to  achieve  a  compromise 
between  the  flexibility  needed  and  desired  and  administrative  complexity. 
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And  finally,  expanded  Medicaid  eligibility  or  publicly-subsidized  purchaaing 
of  private  insurance  for  f'^rr^r  AFDC  recipient  a  ahould  be  conceived  aa  part  of 
the  development  of     comprehensive  package  of  aupport  servicea  to  aaaiat 
recipienta  in  making  the  tranaition  to  employment  and  aelf-iuf f iciency.  Many 
atatea,  including  Maine,  have  developed  sophiaticated  employment  training 
aupport  progra-a  deaigned  to  aasiat  former  AFDC  recipients.  Policies 
expanding  public  and/or  private  health  insi    mce  coverage  for  former  AFDC 
recipienta  ahould  be  coordinated  with  efforts  to  enhance  existing  programs  to 
assure  a  more  comprehensive  pacJ^ge  of  supported  employment  services. 

SWMARY 

The  problem  of  ensuring  continued,  long-term  health  insurance  coverage  for 
individuala  and  their  familiea  who  are  attempting  to  become  economically 
aelf-aufficient  ia  a  *ugnificant  one.    The  ef fectiveneaa  of  our  current 
welfare  employment  and  training  programs  is  aerioualy  conpromised  by  the  lack 
of  health  benefits  offered  in  moat  of  the  job*  in  wnich  AFDC  recipienta  are 
placed. 

Maine  haa  begun  to  address  this  problem  with  a  atate- funded  initiative 
designed  to  allow  AFDC  Medicaid  recipients  to  continue  insurance  coverage  in 
the  event  they  lose  their  Medicaid  eligibility  and  do  not  have  employer-based 
health  benefits.    The  proposal  to  give  states  greater  flexibility  in  using 
Medicaid  to  "transition"  recipienta  into  private  sector  coverage  ia  appealing 
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•nd  would  complement  our  state  efforts  nicely.     1  think  it  would  also  prove  to 
be  lest  expensive  than  the  option  of  providing  extended  Medicaid  benefits.  It 
it  less  clear  h  w  such  a  plan  could  or  should  be  structured  to  make  it 
administratively  featible  and  to  ensure  appropriate  protections  for  recipientt 
and  state  Medicaid  programs.    Although  challenging,  the  effort  to  develop  more 
effective  policies  for  enabling  welfare  recipients  to  achieve  economic 
self-sufficiency  is  clearly  worth  it.    We  in  Maine  are  prepared  to  assist  you 
in  that  effort  as  you  proceed  with  your  deliberations  on  this  important  issue. 
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Mr.  Waxman.  Thank  you  very  much. 

Just  to  address  it  head  on  and  for  the  record,  1  would  like  to  ask 
each  of  you,  starting  with  Mr.  Curtis,  to  respond  to  the  proposal 
that  Congressman  Ford  is  suggesting,  that  as  an  alternative  to  the 
fixed  9-month  transition  in  the  bill,  we  allow  former  recipients  to 
buy  into  Medicaid  for  a  period  of  up  to  3  years  after  a  6  to  9-month 
automatic  extension. 

Mr.  Curtis. 

Mr.  Curtis.  For  the  reasons  we  have  talked  about  with  respect  to 
just  delaying  the  notch  effect  rather  than  doing  something  in  the 
longer  run,  I  think  that  the  suggestion  is  a  good  one.  I  would  em- 
phasize, though,  that  there  should  be  the  latitude  to  use  that  Title 
XIX  financing  subsidy  to  buy  into  the  sorts  of  things  that  Vern 
Smith  and  Andy  Coburn  have  described  in  Michigan  and  Maine  as 
well. 

I  knov/  you  have  a  fixed  dollar  amount  to  deal  with,  and  that 
dollar  amount  I  believe,  was  based  upon  the  9-month  extension. 
He  is  suggesting  if  you  can  find  other  creative  ways  to  extend  it 
beyond  that  amo.int  of  time  within  that  dollar  level— is  that  the 
way  it  is  going  to  work?— then  you  should  do  that.  I  would  again 
suggest  that  you  look  at  which  populations  are  made  eligible  under 
those  provisions.  There  may  be  populations  that  don't  relate  to  the 
welfare  reform  agenda,  at  least  as  the  States  understand  what  that 
agenda  is,  and  who  have  much  more  substantial  incomes.  It  might, 
by  focussing  a  bit  on  the  people  in  greatest  need  that  most  directly 
relate  to  the  welfare  reform  agenda,  be  possible  to  free  the  money 
for  these  longer-term  transitions. 

Mr.  Waxman.  Will  you  please  pass  the  microphone  over? 

Ms.  Matula.  We  certainly  support  the  9-month.  We  vould  hope 
it  could  even  be  longer,  as  we  had  recommended,  1  year.  I  had  a 
mixed  reaction  myself  to  using  Medicaid  and  allowing  the  former 
welfare  recipient  to  buy  into  Medicaid.  I  think  that  is  a  good  idea 
because  I  think  oar  benefit  package  is  excellent,  but  on  the  other 
hand,  it  kind  of  lets  all  those  employers  off  the  hook,  and  I  don't 
like  to  see  us  go  to  that  as  our  first  option.  It  is  not  just  the  former 
cash  assistance  recipients  that  we  should  be  looking  at;  we  should 
be  looking  at  all  the  uninsured  who  are  working  who  won't  have 
this  opportunity  to  buy  into  Medicaid.  If  g^ven  the  opportunity,  the 
employers  just  walk  away  from  it.  That  is  the  only  thing  that  wor- 
ries me  about  it. 

Mr.  Curtis.  May  I  add  something  else?  A  related  point  is  our 
current  third  party  liability  authority,  as  you  know,  says  Medicaid 
is  payer  of  last  resort  where  a  recipient  has  other  coverage  or  is  a 
dependent  or  spouse  of  someone  with  other  coverage.  What  it 
doesn't  do  is  give  us  the  ability  to  say  that  where  coverage  'S  avail- 
able, it  has  to  be  provided.  With  the  lower  income  recipient— and 
you  could  say  up  to  the  poverty  line,  and  I  don't  know  what  a  rea- 
sonable level  is— you  could  require  us  for  the  first  6  or  9  months  to 
pay  the  employee's  share  of  the  premium.  But  what  we  need  is  an 
expanded  third  party  coverage  liability  authority  again  to  make 
sure  that  we  take  advantage  of  that  available  private  sector  cover- 
age. We  don't  have  that  now. 
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Mr.  Waxman.  In  other  words,  you  want  to  tell  the  employee  that 
if  thoy  have  insurance  at  that  job,  they  should  take  it  rather  than 
buy  into  Medicaid. 

Mr.  Curtis.  It  could  be  as  a  complement  to  buying  into  Medicaid. 
If  we  are  going  to  extend  Medicaid  for  everyone  for  9  months,  at 
least  give  us  the  ability  to  say  if  private  coverage  is  available,  you 
buy  it,  that  will  be  the  payer  of  first  resort,  and  Medicaid  would 
then  cover  the  things  not  covered  by  that  plan  covered  by  Medic- 
aid. But  if  we  don't  have  the  authority,  we  can't  take  advantage  of 
that. 

And  again,  the  Syracuse  University  finding  was  that  half  of 
those  who  went  oi^  with  earned  income  had  private  benefits  with- 
out Medicaid,  and  in  fact,  their  use  of  basic  health  services  was 
comparable  to  Medicaid  recipients.  So  apparently  the  difference  in 
benefit  coverage  didn't  have  a  significant  effect  on  use  of  at  least 
basic  health  services. 

Mr.  Smith.  Let  me  take  up  where  Barbara  left  off.  Again,  if  I 
were  to  make  one  suggestion,  it  would  be  for  a  universal  minimum 
employer-related  health  insurance.  Then  today  we  could  be  talking 
about  a  Medicaid  subsidy  for  those  employers  who  hired  former 
public  assistance  recipients. 

Stepping  back  from  that,  we  should  applaud  Congressman  Ford 
his  for  effort  here.  I  would  su<Tgest  just  a  couple  things.  One  is  that 
the  transition  coverage  after  ti*e  6  to  9  months  Medicaid  would  not 
necessarily  need  to  be  a  full  Medicaid  package  but  could  be  some- 
thing different  from  that,  more  akin  to  private  insurance  coverage; 
and  second,  that  the  employee  contribution  of  a  former  public  as- 
sistance recipient  should  be  on  some  kind  of  a  sliding  scale.  That  is 
the  way  you  can  ease  down  the  cliff  as  opposed  to  simply  precipi- 
tously dropping  off. 

Mr.  CoBURN.  I  support  the  concept  of  giving  States  latitudes  to 
buy  into  something  other  than  just  Medicaid.  I  think  there  are  a 
number  of  opportunities,  including  the  private  employer's  plan, 
that  really  ought  to  be  looked  at.  I  don't  thinK  we  can  expect  Med- 
icaid or  should  expect  Medicaid  to  be  the  solution  to  the  uninsured 
problem,  and  certainly  something  broader  than  just  Medicaid 
ought  to  be  included  as  part  of  any  buy-in  program. 

Mr.  Waxman.  I  appreciate  your  testimony  and  your  answers  to 
that  question.  I  am  sure  we  are  going  to  be  talking  to  you  further 
as  we  look  at  the  different  options  in  welfare  reform  legislation. 

Thank  you  for  your  participation. 

That  concludes  the  business  before  the  subcommitc^ee.  We  stand 
adjourned. 

[Whereupon,  at  11:36  a.m.  the  hearing  was  adjourned  subject  to 
the  call  of  the  Chair.] 


NURSING  HOME  REFORM 


TUESDAY,  MAY  12,  1  S7 

House  of  Representatives, 
Committee  on  Energy  and  Commerce, 
Subcommittee  on  Health  and  the  Environment, 

Washington,  DC. 

The  subcommittee  met,  pursuant  to  notice,  at  9:50  a.m.,  in  room 
2123,  Rayburn  House  Office  Building,  Hon.  Henry  A.  Waxmaii 
(chairman)  presiding. 

Mr.  Waxman.  The  meeting  of  the  subcommittee  will  please  come 
to  order.  Today's  hearing  is  on  the  bill,  H.R.  2270,  the  Medicaid 
Nursing  Home  Quality  Care  Amendments  of  1987. 

This  legislation  was  introduced  last  week  by  Chairman  Dingell, 
myself  and  our  first  witness  this  morning.  Congressman  Claude 
Pepper.  The  purpose  of  this  bill  is  to  improve  the  quality  of  care 
that  poor  elderly  and  disabled  Medicaid  patients  receive  in  nursing 
homes. 

This  year  the  Federal  and  State  governments  combined  will  pay 
an  estimated  $13.5  billion  through  the  Medicaid  program  to  rough- 
ly 14,000  nursing  homes  to  provide  care  for  about  1.3  million  Med- 
icaid patients.  Medicaid  pays  over  40  percent  the  Nation's  nurs- 
ing home  costs,  so  what  this  program  does  about  quality  will  have 
a  major  impact  on  all  nursing  home  residents,  v/hatever  their 
source  of  payment. 

This  bill  is  74  pages  long.  I  will  admit  that  our  drafters  are  long 
winded,  but  the  plain  fact  is  that  improving  nursing  home  quality 
is  a  complex  matter.  The  residents  of  nursing  homes  are  among  the 
most  vulnerable  in  our  society.  Changing  the  rules  under  which 
nursing  homes  now  operate  means  we  have  to  proceed  with  care 
and  with  precision. 

Some  would  argue  that  the  Congress  ought  not  proceed  at  all.  I 
disagree.  Hearings  by  both  the  House  and  Senate  Aging  Commit- 
tees as  well  as  the  extensive  work  of  the  Institute  of  Medicine  of 
the  National  Academy  of  Sciences,  have  demonstrated  that  there 
are  significant  numbers  of  nursing  homes  that  are  providing  poor 
quality  care.  The  current  Federal/State  monitoring  system  just 
isn't  getting  the  job  done. 

Let  me  be  clear  that  there  are  many  nursing  homes  providing  ex- 
cellent quality  care.  They  offer  an  essential  service  to  our  Nation's 
elderly  and  disabled  citizens.  But  the  time  has  come  for  the  Medic- 
aid piogram  to  stop  paying  for  bad  care,  and  with  last  year's  Insti- 
tute of  Medicine  report,  we  now  have  a  framework  through  which 
to  make  the  needed  changes  in  an  orderly  way. 
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The  message  of  this  bill  to  poor  quality  homes  is  simple:  shape 
up  or  the  Federal  Government  will  take  its  Medicaid  beneficiaries 
and  its  Medicaid  peymenjA*  elsewhere. 

Quality  care  is  not  bu<iget  neutral.  It  will  cost  money  for  homes 
to  make  the  staffing  and  other  changes  necessary  to  improve  the 
quality  of  care.  It  will  cost  money  for  the  States  and  the  Federal 
Government  to  improve  their  monitoring  and  enforcement  activi- 
ties. 

The  Congress  is  prepared  to  invest  in  nursing  home  quality.  In 
Apnl,  the  House  passed  a  budget  resolution  that  includes  some 
new  Medicaid  spending  for  this  purpose.  While  we  do  not  have  yet 
a  final  cost  estimate  on  H.R.  2270,  I  believe  the  bill  strikes  a  rea- 
sonable balance  between  the  costs  of  improved  quality  and  the  con- 
straints of  the  budget  deficit. 

H.R.  2270  was  months  in  the  making.  Not  only  did  we  have  the 
benefit  of  the  Institute  of  Medicine  study,  but  all  of  the  organiza- 
tions testifying  today  as  well  as  many  others  contributed  their  ex- 
pertise. Now  we  find  ourselves  in  National  Nursing  Home  Week 
beginning  to  legislate  an  improvement  in  nursing  home  quality. 

I  hope  today's  hearing  will  help  us  further  strengthen  this  bill  so 
that  the  Congress  can  at  long  last  enact  legislation  to  end  poor 
quality  care  for  elderly  and  disabled  nursing  home  residents. 

Before  we  recognize  other  members  and  our  witnesses  today,  I 
would  also  ask  unanimous  consent  to  put  the  text  of  H.R.  2270  as 
well  as  a  detailed  summary  of  the  bill  in  the  hearing  record.  With- 
out objection,  that  will  be  the  order. 

[T'Atimony  resumes  on  p.  179.] 

[The  text  of  H.R  2270  and  detailed  summary  follow:] 
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lOUiH  CONGRESS     YT     n  OO^A 

1ST  Session  f  \) 

To  amend  title  XIX  of  the  Social  Security  Act  to  cfianpc  the  medicaid  roqutre- 
ments  for  nursinjc  facihties  (other  ihau  intermediate  care  facihties  for  the 
mentalh  retarded)  based  on  recominendation«:  of  the  Institute  of  Medicine  of 
the  National  Academy  of  Sciences 


IN  THE  HOUSE  OF  REPRESENTATIVES 

May  T),  1987 

Mr  DiNOKLL  (for  himself,  Mr  Waxman,  Mr  Pepper,  Mr  Stark.  Mr 
Ro^BAL,  Mr  SniEt  ER.  Mr  Florio,  Mr  Leland.  Mr  Richardson,  and 
Mr  BRtT'E)  introduced  the  following  hill,  \shich  wa«;  referred  to  the  C^ommit- 
tee  on  Knerg)  and  (\)niinerce 


A  BILL 

To  amend  title  XIX  of  the  Social  Security  Act  to  change  the 
medicaid  requirements  for  nursing  facilities  (other  than  in- 
termediate care  facilities  for  the  mentally  retarded)  based  on 
recomnfiendations  of  the  Institute  of  Medicine  of  the  Na- 
tional Academy  of  Sciences. 

1  Be  it  enacted  by  tie  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 
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1  SECTION  1.  SHORT  TITLE;  AMENDMENTS  TO  SOCIAL  SECU- 

2  RITY  ACT;  TABLE  OF  CONTENTS. 

3  (a)  Short  Title. — This  Act  may  be  cited  as  the 

4  "Medicaid  Nursing  Home  Quality  Care  Amendments  of 

5  1987". 

6  (b)  Amendments. — Whenever  in  this  Act  an  amend- 

7  ment  or  repeal  is  made  *o  a  section  or  other  provision,  the 

8  reference  shall  be  deemed  lo  be  made  to  that  section  or  other 

9  provision  in  the  Social  Security  Act. 

10  (c)  Table  of  Contents, — The  table  of  contents  of 

1 1  this  Act  is  as  follows: 

Section  1  Short  title;  Amendments  to  Social  Secunty  Act,  table  of  contents 

Sec  2.  Requirements  for  nursing  facilities 

Sec  3.  Use  of  resident  assessments 

Sec  4  Survey  and  certification  process 

Sec  5.  Enforcement  process 

Sec  6  Effective  dates 

12  SEC.  2.  REQUIREMENTS  FOR  NURSING  FACILITIES. 

13  (a)  Ai»PLiCATiON  OF  Single  Set  of  Requirements 

14  FOR  Nursing  Facilities  (Other  Than  Intermediate 

15  Care  Facilities  for  the  Mentally  Retarded). — Title 

16  XIX  is  amended  by  redesignating  section  1921  as  section 

17  1922  and  by  inserting  after  section  1920  the  following  new 

18  section: 

19  "requirements  for  nursing  facilities 

20  *'Sec.  1921.  (a)  Nursing  Facility  Defined.— In 

21  this  title,  the  term  'nursing  facility'  means  an  institution  (or  a 

22  distinct  part  of  an  institution)  which — 

IH 


97 


3 

1  is  primarily  engaged  in  pro\i(iing  to  residents 

2  (A)  nursing  care  and  related  services  for  residents  who 

3  require  medical  or  nursing  care,  or  (B)  rehabilitation 

4  services  for  the  rehabilitation  of  injured,  disabled,  or 

5  sick  persons,  and 

6  "(2)  meets  the  requirements  for  a  nursing  facility 

7  described  in  subsections  (b),  (c),  (d),  and  (e)  of  this 

8  section. 


9  Such  term  also  includes  any  facility  which  is  located  in  a 

10  State  on  an  Indian  reservation  and  is  certified  by  the  Secre- 

11  tary  as  meeting  the  requirements  of  paragraph  (1)  and  sub- 

12  sections  (b),  (c),  (d),  and  (e). 


13  **0))  Requirements  Relating  to  Provision  of 

14  Services. — 

15  **(1)  Quality  of  life. — A  nursing  facility  must 

16  care  for  its  residents  in  such  a  manner  and  in  such  an 

17  environment  as  will  promote  maintenance  or  enhance- 

18  ment  of  the  quality  of  life  of  each  resident. 

19  "(2)  Scope  of  services  under  plan  of 

20  care. — A  nursing  facility  must  provide  services  to 

21  maintain  or  improve  each  resident's  mental  and  psy- 

22  chosocial  well-being,  as  well  as  physical  well-being,  in 

23  accordance  with  a  written  plan  of  care  which — 

24  "(A)  is  initially  prepared  by  the  attending 

25  physician  or  other  licensed  health  professional; 
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"(B)  is  periodically  reviewed  and  revised  by 
the  atterding  physician  or  other  licensed  health 
professional  after  each  assessment  under  para- 
graph (3);  and 

"(C)  describes  the  medical,  nursing,  and  psy- 
chosocial needs  of  the  resident  and  how  such 
needs  will  be  met. 
'•(3)  Residents'  assessment. — 

"(A)  Requirement. — A  nursing  facility 
must  conduct  a  standardized,  reproducible  assess- 
ment of  each  resident's  functional  capacity 
through  the  use  of  an  mstrument  which  is  speci- 
fied by  the  State  under  subsection  (h)(2)  and 
which,  upon  completion,  describes  the  resident's 
capability  to  perform  daily  life  functions. 

"(B)  Certification. — Each  sach  assess- 
ment must  be  conducted  or  coordinated  (with  the 
appropriate  participation  of  health  professionals) 
by  a  registered  professional  nurse  who  signs  and 
certifies  the  accuracy  of  the  assessment. 

"(C)  Frequency.— Such  an  assessment 
must  be  conducted — 

"(i)  upon  admission  for  each  individual 
admitted  on  or  after  October  1,  1990; 
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1  "(ii)  promptly  after  a  significant  change 

2  in  the  resident's  physical  or  mental  condition; 

3  and 

4  *'(iii)  in  no  case  less  often  than  annu- 

5  ally. 

6  Such  an  assessment  must  be  conducted,  by  not 

7  later  than  October  1,  1991,  for  each  resident  of 

8  the  facility  on  that  date. 

9  "(4)  Provision  of  services  and  activitie.  . — 

10  *'(A)  In  general. — To  the  extent  needed  to 

11  fulfill  all  plans  of  care  described  in  paragraph  (2), 

12  a  nursing  facility  must  provide  (or  arrange  for  the 

13  provision  of) — 

14  *'(i)  nursing  services,  physicians'  serv- 

15  ices,  and  specialized  rehabilitative  services  to 

16  meet  the  physical,  mental,  and  psychosocial 

17  needs  of  each  resident; 

18  "(ii)  medically-related  .social  services  to 

19  me^c  the  physical,  mental,  and  psychosocial 

20  needs  of  each  resident; 

21  *'(iii)  pharmaceutical  services  (including 

22  pro^^edures  for  acquiring,  dispensing,  and  ad- 

23  ministering  all  drugs  and  biologicals)  to  meet 

24  the  needs  of  each  resident; 
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1  "(iv)  dietician  services  that  assure  that 

2  the  meals  meet  the  daily  nutritional  and  spe- 

3  cial  dietary  needs  of  each  resident; 

4  **(v)  an  on-going  progiam  of  activities 

5  designed  to  meet  the  interests  and  the  physi- 

6  cal,  mental,  and  psychosocial  needs  of  each 

7  resident;  and 

8  *'(vi)   routine   and   emergency  dental 

9  services  (to  the  extent  covered  under  the 

10  State  plan)  to  meet  the  needs  of  each  resl- 

11  dent. 

12  The  services  provided  or  arranged  by  the  facility 

13  must  be  of  adequate  quality, 

14  "(B)  Qualified  pbovidebs.— Services  de- 

15  scribed  in  clauses  (i),  (ii),  (iii),  (iv),  and  (iv)  of  sub- 

16  paregfraph  (A)  must  be  provided  by  qualified  per- 

17  sons  in  accordance  with  each  resident's  written 

18  plan  of  care. 

19  "(C)  Required  nttbsing  cabe.— 

20  **(i)  In  general.— Except  as  provided 

21  in  clause  (ii),  with  respect  to  nursing  facility 

22  services  furnished  on  or  after  October  1, 

23  1990,  a  nursing  facility  must  provide  24- 

24  hour  licensed  nursing  services  which  are  suf- 

25  ficient  to  meet  nursing  needs  of  its  residents 
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and  must  use  the  services  of  a  registered 
professional  nurse  at  least  during  the  day 
tour  of  duty  (of  at  least  3  hours  a  day)  7 


"(ii)  Exception. — To  the  extent  that 
clause  (i)  may  be  deemed  to  require  that  a 
nursing  facility  engage  the  services  of  a  reg- 
istered professional  nurse  for  more  than  40 
hours  a  week,  the  Secretary,  upon  the  re- 
quest of  a  State,  may  waive  such  require- 
ment if  the  Secretary  finds  that — 

"(I)  the  supply  of  nursing  facility 
services  in  the  area  of  the  facility  is  not 
sufficient  to  meet  the  need"  of  individ- 
uals residing  in  the  arep  and  eligible  for 
such  services  under  the  State  plan, 

"(ID  the  facility  has  at  least  one 
full-time  registered  professional  nurse 
who  is  regularly  on  duty  at  such  facility 
40  hours  a  week,  and 

"(III)  either  the  facility  has  only 
residents  whose  physicians  have  indicat- 
ed (through  physicians'  orders  or  admis- 
sion notes)  that  each  such  resident  does 
not  require  the  se'"vices  of  a  registered 
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1  nurse  or  a  physician  for  a  48-hour 

2  period,  or  tne  facility  has  made  arrange- 

3  ments  for  a  registered  professional  nurse 

4  or  a  physician  to  spend  such  time  at  the 

5  facility  as  may  be  indicated  as  neces- 

6  sary  by  the  physician  to  provide  neces- 

7  sary  nursing  services  on  days  when  the 

8  "   V  xT  full-time  registered  professional 

9  nurse  is  not  on  duty. 

10  "(5)  Required  training  of  nursing  se^'  ice 

11  PERSONNEL. — A  nursing  facility  must  not  use  any  in- 

12  dividual,  who  is  not  a  physician,  registered  professional 

13  nurse,  licensed  practical   nurse,   or  licensed  social 

14  worker,  to  provide  nursing  or  nursing-related  services 

15  to  residents  in  the  facility  on  or  after  January  1,  1990, 

16  unless  the  individual — 

17  "(A)  as  a  result  of  completing  a  training  pro- 

18  gram  which  is  recogiilzed  and  approved  by  the 

19  State  under  subsection  (0(1),  is  competent  to  pro- 

20  vide  such  services,  or 

21  "(B)(i)  is  enrolled  in,  and  making  timely 

22  progress  in  completing,  such  a  training  nrogram, 

23  the  completion  of  which  reasonably  assures  that 

24  the  individual  is  competent  to  provide  such  serv- 

25  ices,  and  (ii)  with  respect  to  providing  specific 
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nursing  or  nursing-related  services,  is  competent 

to  provide  those  services. 
In  addition,  a  nursing  facility  must  ha^e  regular  per- 
formance review  and  reguu  ii.  service  training  as  as- 
sures that  individuals  used  to  provide  nursing  and  nurs- 
ing-related services  to  its  residents  are  competent  to 
provide  those  services. 

"(6)  Physician  supervision  and  clinical 
RECORDS. — A  nursing  facility  must — 

"(A)  require  that  the  health  care  of  every 

resident  be  provided  under  the  superv^ision  of  a 

physician; 

"(B)  pro\ade  for  having  a  physician  available 
to  furnish  necessary  medical  care  in  case  of  emer- 
gency; and 

"(C)  maintain  clinical  records  on  all  resi- 
dents, which  records  include  the  plans  of  care  (de- 
scribed in  paragrapli  ^^^)  and  the  residents'  assess- 
ments (described  in  pjragraph  (3)). 
"(c)   Requirements   Relating   to  Residents' 

ITS. — 

"(1)  General  rights. — 

"(A)  Specified  rights. — A  nursing  facility 
must  protect  and  promote  the  rights  of  each  resi- 
dent, including  each  of  the  following  rights: 
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1 

(i)   Free    choice. — The   nght  to 

2 

choose  a  personal  attending  physician,  to  be 

3 

fully  informed  in  advance  about  care  and 

4 

treatment,  to  participate,  where  appropriate, 

5 

in  planning  care  and  treatment,  and  to  be 

6 

fully  informed  in  advance  of  any  changes  in 

7 

care  or  treatment  that  may  affect  the  resi- 

8 

dent's  well-being. 

9 

''(ii)  Feef  from  restraints. — The 

10 

ngni  10  De  tree  irom  pnysicai  or  menuu 

11 

abuse,  corporal  punishment,  or  involuntary 

12 

seclusion,  and,  subject  to  subparagraph  (U, 

13 

to  be  free  from  any  physical  or  chemical  re- 

14 

straints  imposed  for  purposes  of  discipline  or 

15 

convenience. 

16 

''(iii)  Privacy.— The  right  to  privacy 

17 

with   regard  to   accommodations,  medical 

18 

treatment,  and  written  and  telephonic  com- 

19 

munications. 

20 

''(iv)  Confidentiality.— The  right  to 

21 

confidentiality    of    personal    and  clinical 

22 

records. 

23 

*'(v)  Least  restrictive  environ- 

24 

ment. — The  right  to  reside  and  receive 

25 

services  in  the  least  restrictive  environment, 
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except  where  the  health  or  safety  of  the  indi- 
vidual or  other  residents  would  be  endan- 
gered. 

"(vi)  Geievances. — The  right  to  voice 
grievances  with  respect  to  treatment  or  care 
that  is  (or  fails  to  be)  furnished,  without  dis- 
crimination or  reprisal  for  voicing  the  griev- 
ances. 

Clause  (iii)  shall  not  be  construed  as  requiring  the 
provision  of  a  private  room. 

"(B)  Notice  of  eights. — A  nursing  facility 
must  provide  written  notice  to  each  resident  of 
th  '  resident's  rights  under  this  title  upon  admis- 
sion to  the  facility. 

"(C)  Use  of  psychoteopic  deugs. — Psy- 
chotropic drugs  may  be  administered  on  the 
orders  of  a  physician  only  as  part  of  a  plan  (in- 
cluded in  the  vmtten  plan  of  care  described  in 
paragraph  (2))  designed  to  eliminate  or  modify  the 
symptoms  for  which  the  drugs  are  prescribed  and 
only  if,  at  least  annually  an  independent,  external 
consultant  in  psychopharmacology  reviews  the  ap- 
propriateness of  the  drug  plan  of  each  resident  re- 
ceiving such  drugs. 
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1  *\T))   Rights   cf   incompetent  besi- 

2  dents. — In  the  case  of  a  resident  adjudged  in- 

3  competent  und<?r  the  laws     a  State,  the  rights  of 

4  the  resident  under  this  title  shall  devolve  upon, 

5  and  be  exercised  by,  the  person  appointed  under 

6  State  law  to  act  on  the  resident's  behalf. 

7  "(2)  Tbansfee  and  djschaboe  bights. — 

8  ''(A)  In  genebal.— a  parsing  facility  must 

9  permit  each  resident  :c  remain  in  the  facility  and 
^0  must  not  involuntarily  transfer  or  discharge  the 
1 1               resident  from  the  facility  unless — 

^2  '*(i)  the  transter  or  discharge  is  neces- 

sary  to  meet  the  resident's  welfare  and  the 
resident's  welfare  cannot  be  met  in  the 

15  facility; 

''(ii)  the  transfer  or  discharge  is  appro- 

^7  priate  because  the  resident's  health  has  im- 

proved  sufficiently  so  the  resident  no  longer 
needs  the  services  provided  by  the  facility; 

2^  "(iii)  the  safety  of  individuals  in  the  fa- 

21  cility  is  endangered; 

22  ''(iv)  the  health  of  individuals  in  the  fa- 
2»^                     cility  ^ould  othe  'v  rr  be  endangered; 

24  '*(v)  the  resident  has  failed  to  pay  (or  to 

25  have  paid  under  this  title  on  the  resident's 
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behalO  an  allowable  charge  imposed  by  the 

facility;  or 

"(vi)  the  facility  ceases  to  operate  or 

participate  in  the  program  which  reimburses 

for  the  resident's  care. 
In  each  of  the  cases  described  in  clauses  (i) 
through  (iv),  the  basis  for  the  transfer  or  dis- 
charge must  be  documented  in  the  resident's  clini- 
cal record.  In  the  cases  described  in  clauses  (i) 
and  (ii),  the  documentation  must  be  made  by  the 
resident's  physician,  and  in  the  case  described  in 
clause  (iv)  the  documentation  must  be  made  by  a 
physician.  For  purposes  of  clause  (iv),  in  the  case 
of  a  resident  who  becomes  eligible  for  assistance 
under  this  title  after  admission  to  the  facility,  only 
charges  w^hich  may  be  imposed  under  this  title 
shall  be  considered  to  be  allowable. 

"(B)  Pre-teansfer  and  pbe-dischabge 

NOTICE. — 

**(i)  In  general. — Before  effecting  an 
involuntary  transfer  or  discharge  of  a  resi- 
dent, a  nursing  facility  must — 

**(I)  notify  the  resident  (and  an  im- 
mediate  relative   of  the   resident,  if 
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known)  of  the  transfer  or  discharge  and 
the  reasons  therefor, 

"(II)  record  the  reasons  in  the 
resident's  clinical  record  (including  any 
documentation  required  under  subpara- 
graph (A)),  and 

'(HI)  include  in  the  notice  the 
items  described  in  clause  (iii). 
"(ii)  Timing  of  notice.— The  notice 
under  clause  (i)(D  must  be  made  at  least  30 
days  in  advance  of  the  resident's  transfer  or 
discharge  except — 

"(I)  in  a  case  described  in  clause 
(iii)  or  (iv)  of  subparagraph  (A); 

"Cn)  in  a  case  described  in  clause 
(ii)  of  subparagraph  (A),  where  the  resi- 
dent's health  improves  sufficiently  to 
allow  a  more  immediate  transfer  or  dis- 
charge; or 

"(HD  in  a  case  described  in  clause 
(i)  of  subparagraph  (A),  where  a  more 
immediate  transfer  or  discharge  is  ne- 
cessitated by  the  resident's  urgent  medi- 
cal needs. 
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1  ''(iii)  Items  inchjped  in  notice.— 

2  Each  notice  under  clause  (i)  must  include — 

3  "(I)  for  transfers  or  discharges  ef- 

4  fected  on  or  after  October  1,  1989, 

5  notice  of  the  resident's  right  to  appeal 

6  the  transfer  or  discharge  under  the 

7  State  process  established  under  subsec- 

8  tion  (0(2); 

9  "(ID  the  name,  mailing  address, 

10  and  telephone  number  of  the  State  long- 

11  term    care    ombudsman  (established 

12  under  section  307(a)(12)  of  the  Older 

13  Americans  Act  of  1965); 

14  '*(ni)  the  mailing  address  and  tele- 

15  phone  number  of  the  agency  responsible 

16  for  the  protection  and  advocacy  system 

17  for  developmentally  disabled  individuals 

18  established  under  part  C  of  the  Devel- 

19  opmental   Disabilities   Assistance  and 

20  Bill  of  Rights  Act;  and 

21  *'(IV)  the  mailing  address  and  tele- 

22  phone  number  of  the  agency  responsible 

23  for  the  protection  and  advocacy  system 

24  for  mentally  ill  individuals  established 
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under  the  Protection  and  Advocacy  for 
Mentally  111  Individuals  Act. 
*'(C)    Orientation. — A    nursing  facility 
must  provide  sufficient  preparation  and  orientation 
to  residents  to  ensure  safe  and  orderly  transfer  or 
discharge  from  the  facility. 

"(D)  Notice  on  bed-hold  policy  and 

KEADMISSION. — 

"(i)  Notice  before  transfer. — 
Before  a  resident  of  a  nursing  facility  is 
transferred  for  hospitalization  or  therapeutic 
leave,  a  nursing  facility  must  provide  written 
information  to  the  resident  concerning — 

"(I)  the  provisions  of  th'^  State 
plan  under  this  title  regarding  the 
period  (if  any)  during  which  the  resident 
will  be  permitted  under  the  plan  to 
return  and  resume  residence  in  the  fa- 
cility, and 

''(II)  the  policies  of  the  facility  re- 
garding such  a  period,  which  policies 
must  be  consistent  with  clause  (iii). 
''(ii)  Notice  upon  transfer.— At  the 
time  of  transfer  of  a  resident  to  a  hospital  or 
for  therapeutic  leave,  a  nursing  facility  must 
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1  provide  written  notice  to  the  resident  of  the 

2  duration  of  any  period  described  in  clause  (i). 

3  ''(iii)    Permitting    resident  to 

4  BETUBN. — A  nursing  facility  must  estabhsh 

5  and  follow  a  wntten  policy  under  which  a 

6  resident — 

7  "(I)  who  is  eligible  for  medical  as- 

8  sistance   for  nursing  facility  services 

9  under  a  State  plan, 

10  "(n)  who  is  transferred  from  the 

11  facility  for  hospitalization  or  therapeutic 

12  leave,  and 

13  whose    hospitalization  or 

14  therapeutic  leave  exceeds  a  period  paid 

15  for  under  the  State  plan  for  the  holding 

16  of  a  bed  in  the  facility  for  the  resident, 

17  will  be  permitted  to  be  readmitted  to  the  fa- 

18  cility  immediately  upon  the  availability  of  a 

19  bed  in  a  semi-private  room  in  the  facility. 

20  "(3)  Access  and  visitation  rights.— A  nurs- 

21  ing  facility  must — 

22  '*(A)  permit  immediate  access  to  any  resident 

23  Ly  any  representative  of  the  Secretary,  by  any 

24  representative  of  the  State,  by  an  ombudsman  or 

25  agency  described  in  subclause  (11),  (III),  or  (IV) 
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1 
1 

of  paragraph  (2)(B)(iii),  or  by  the  resident's  indi- 

2 

vidual  physician; 

Q 

o 

(d)  permit  immediate  access  to  a  resident 

A 
*t 

(subject  only  to  reasonable  restrictions)  by  rela- 

c 

tives  of  the  resident  and  others  who  are  visiting 

b 

with  the  consent  of  the  resident;  and 

7 
1 

(L)  permit  reasonable  access  to  a  resident 

Q 
O 

by  any  entity  or  individual  that  provides  health, 

Q 

U 

social,  legal,  or  other  services  to  the  resident. 

1  f\ 

lU 

(4)  JliQUAL  ACCESS  TO  QUALITY  CARE. — 

1  1 
11 

"(A)  In  general. — A  nursing  facility  must 

1  o 
IJ 

establish  and  maintain  identical  policies  and  prac- 

tices  regarding  transfer,  discharge,  and  covered 

14 

services  tor  all  inoividuals  regardless  of  source  of 

10 

payment. 

16 

"(B)  Admissions.— With  respect  to  admis- 

1 1 

sions  practices,  a  nursing  facility  must — 

1  o 

lo 

(i)(l)  not  require  individuals  applying 

ly 

to  reside  or  residing  in  the  facility  to  waive 

20 

their  rights  to  benefits  under  this  title  or  title 

21 

XVlil,  and  (II)  prominently  display  in  the 

22 

facility  and  provide  to  such  individuals  writ- 

23 

ten  information  about  how  to  apply  for  and 

24 

use  such  benefits  and  how  to  receive  refunds 
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1 

for  previous  payments  covered  by  such  bene- 

2 

fits; 

o 
O 

"(ii)  not  require  a  third  party  guarantee 

4 

of  payment  to  the  facility  as  a  condition  of 

D 

admission  to,  or  continued  stay  in,  the  facil- 

6 

ity;  and 

7 

(m)  m  the  case  of  an  mdividual  who  is 

Q 

O 

entitled  to  medical  assistance  for  nursmg  fa- 

o 

cility  services,  not  charge,  solicit,  accept,  or 

1  n 

receive,  in  addition  to  any  amount  otherwise 

11 

required  to  be  paid  under  the  State  plan 

under  this  title,  any  gift,  money,  donation,  or 

13 

other  consideration  as  a  precondition  of  ad- 

1  A 
14 

*AA*                        a\_                 •           "1*          *    1                1           *                 *1  ^ 

mittmg  the  mdiMdual  to  the  facility  or  as  a 

ID 

requirement  for  the  individual's  continued 

16 

stay  in  the  facility. 

17 

"(C)  CONSTEUCTION. — 

1  Q 

lc5 

(i)  Subparagraph  (A)  shall  not  be  con- 

Is^ 

strued  as  requiring  a  State  to  offer  additional 

on 

services  on  behalf  of  a  resident  than  are  oth- 

21 

erwise  provided  under  the  State  plan. 

22 

"(ii)  Subparagraph  (B)  shall  not  be  con- 

23 

strued  as  preventing  States  or  political  subdi- 

24 

visions  therein  from  prohibiting,  under  State 

25 

or  local  law,  the  discrimination  against  indi- 
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1 

viduals  who  are  entitled  to  medical  assist- 

2 

ance  under  the  plan  with  respect  to  admis- 

3 

sions  practices  of  nursing  facilities. 

4 

"(iii)  Subparagraph  (B)(ii)  shall  not  be 

5 

construed  as  preventing  a  facility  from  ra- 

6 

quiring  an  individual,  who  has  legal  access  to 

7 

a  resident's  income  or  resources  availfble  to 

8 

pay  for  care  m  the  facility,  to  sign  a  contract 

9 

(without  incurring  personal  financial  liability) 

10 

to  provide   payment   from   the  resident's 

11 

income  or  resources  for  such  care. 

12 

"(iv)  Subparagraph  (B)(iii)  shall  not  be 

13 

construed  as  prohibiting  a  nursing  facility 

14 

from  charging,  soliciting,  accepting,  or  re- 

15 

ceimg  a  charitable,  religious,  or  philan- 

16 

thropic  contribution  from  an  organization  or 

17 

from  a  person  unrelated  to  the  resident  (or 

18 

potential  resident). 

19 

"(5)  Protection  of  resident  funds. — A 

20 

nursing  facility  must — 

?i 

"(A)  upon  written  authorization  by  a  resi- 

22 

dent,  accept  responsibility  for  holding,  safeguard- 

23 

ing,  and  accounting  for  the  resident's  personal 

24 

funds,  and  providing  each  resident  access  to  such 

25 

funds  and  records  of  such  funds,  and 
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21 

1  **(B)  establish  and  maintain  a  system  that — 

2  **(i)  assures  a  full  and  complete  account- 

3  ing  of  each  resident's  personal  funds,  and 

4  "(ii)  establishes  a  separate  account  for 

5  such  funds  in  order  to  preclu'^e  any  commin- 

6  gling  of  such  funds  with  institutional  funds  or 

7  with  the  funds  of  any  other  person  other 

8  than  another  such  resident. 

9  "(d)  Requirements  Relating  to  Preadmission 

10  Screening  for  Mentally  III  and  Mentally  Retard- 

11  ED  Individuals. — A  nursing  facility  must  not  admit,  on  or 

12  after  January  1,  1989,  any  new  resident  who — 

13  **{1)  is  mentally  ill  (as  defined  in  subsection 

14  (0(4)(F){i))  unless  the  State  mental  health  authority  has 

15  determined  prior  to  admission  that,  because  of  the 

16  physical  and  mental  condition  of  the  individual,  the  in- 

17  dividual  requires  the  level  of  services  provided  by  a 

18  nursing  facility,  and,  if  the  individual  requires  such 

19  level  of  services,  whether  the  individual  requires  active 

20  treatment  for  mental  illness,  or 

21  "(2)  is  mentally  retarded  (as  defined  in  subsection 

22  (0(4)(D{ii))  unless  the  State  mental  retardation  or  de- 

23  velopmental  disability  authority  has  determined  prior  to 

24  admission  that,  because  of  the  physical  and  mental 

25  condition  of  the  individual,  the  individual  requires  the 
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level  of  semces  provided  by  a  nursing  facility,  and,  if 
the  individual  requires  such  level  of  services,  whether 
the  individual  requires  active  treatment  for  mental 


4 

retardation. 

5 

The  facility  must  make  a  copy  of  any  such  determination  part 

6 

of  the  resident's  clinical  records. 

7 

'*(e)  Requirements  Relating  to  Administration 

8 

AND  Other  Matters. — 

9 

"(1)  Administkation.— 

10 

"(A)  In  gfneral. — A  nursing  facility  must 

11 

be  administered  in  a  manner  that  enables  it  to  use 

12 

its  resources  effectively  and  efficiently  to  maintain 

13 

and  improve  the  residents'  physical,  mentai,  and 

14 

psychosocial  well-being  (consistent  with  any  crite- 

15 

ria  the  Sec-etary  establishes  under  subsection 

(g)(4)). 

17 

"(B)  Required  noticfs— If  a  change 

18 

occurs  in — 

19 

(i)  the  persons  with  an  ownership  or 

20 

control    interest    (as    defined    in  section 

21 

1124(a)(3))  in  the  facility. 

22 

"(ii)  the  persons  who  are  officers,  direc- 

23 

tors,  agents,  or  managing  employees  (as  de- 

24 

fined  in  section  1126(b))  of  the  facility,  or 
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1  "(iii)  the  individual  who  is  the  adminis- 

2  trator  of  the  facility, 

3  the  nursing  facility  must  provide  notice  to  the 

4  State  agency  responsible  for  the  licensing  of  the 

5  facility,  at  the  time  of  the  change,  of  the  change 

6  and  of  the  identity  of  the  new  person  or  persons 

7  described  in  the  respective  clause, 

8  ''(C)    Nursing    facility  ADMmiSTBA- 

9  TOB, — The  admia^strator  of  a  nursing  facility 

10  must  meet  any  standards  established  by  the  State 

11  under  subsection  (0(3). 

12  "(2)  Licensing  and  life  safety  code, — 

13  "(A)  Licensing. — A  nursing  facility  must  be 

14  licensed  under  applicable  State  and  local  law. 

15  "(B)  Life  safety  codf.. — A  nursing  facili- 

16  ty  must  meet  such  provisions  of  such  edition  (as 

17  specified  by  the  Secretary  in  regulation)  of  the 

18  Life  Safety  Code  of  the  National  Fire  P'-o^ection 

19  Association  as  are  applicable  to  nursmg  homes; 

20  except  that— 

21  "(i)  the  Secretary  may  waive,  for  such 

22  periods  as  he  deems  appropriate,  specific 

23  provisions  of  such  Code  which  if  rigidly  ap- 

24  plied  would  result  in  unreasonable  hardship 

25  upor  a  facility,  but  only  if  such  waiver  will 
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1  not  adversely  affect  the  health  and  safety  of 

2  residents  or  personnel,  and 

3  "(ii)  the  provisions  of  such  Code  shall 

4  not  apply  in  any  State  if  the  Secretary  finds 

5  that  in  such  State  there  is  in  effect  a  fire  and 

6  safety  code,  imposed  by  State  law,  which 

7  adequately  protects  residtnts  of  and  person- 

8  nel  in  nursing  facilities. 

9  "(3)  Sanitary  and  infection  control  and 

10  PHYSICAL  ENViRONMENT.~A  nursing  facility  must— 

11  ''(A)  establish  and  maintain  an  infection  con- 

12  trol  program  designed  to  provide  a  safe,  sanitary, 

13  and  comfortable  environment  m  which  residents 
l'^  reside  and  to  help  prevent  the  development  and 
^5  trensmission  of  disease  and  infection,  and 

16  ''(B)  be  designed,  constructed,  equipped,  and 

1*^  maintained  in  a  manner  to  protect  the  health  and 

18  safety  of  residents,  personnel,  and  the  general 

19  public. 

20  "(4)  Miscellaneous.— 

21  ''(A)  Compliance  with  federal,  state, 

22  AND  LOCAL  LAWS  AND  PROFESSIONAL  STAND- 

23  ARDS.— A  nursing  facility  must  operate  and  pro- 

24  vide  services  in  compliance  with  all  applicable 

25  Federal,  State,  and  local  laws  and  regulations  (in- 
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1  eluding  the  requirements  of  sections  1124  and 

2  1902{a){13){A))  and  with  all  accepted  professional 

3  standards  and  principles. 

4  "(B)  Other. — A  nursing  facility  must  meet 

5  such  other  requirements  relating  to  the  health  and 

6  safety  of  residents  or  relating  to  the  physical  fa- 

7  cilities  thereof  as  the  Secretary  may  find  neces- 

8  sary,  which  may  include  any  of  the  conditions  de- 

9  scribed  in  section  1861(j){15). 

10  "(0  State  Plan  Requirements  Relating  to 

1 1  Nursing  Facility  Requirements. — 

12  "(1)  Specification  of  mjRSE  training  pro- 

13  GRAMS. — Each  State,  as  a  condition  of  approval  of  its 

14  plan  under  this  title,  must  specify,  by  not  later  than 

15  January  1,  1989,  those  training  programs  that  the 

16  State  recognizes  and  approves  for  purposes  of  subsec- 

17  tion  (b)(5)  and  that  meet  the  minimum  standards  estab- 

18  lished  under  subsection  (g)(2),  but  the  failure  of  the 

19  Secretary  to  establish  such  standards  shall  not  relieve 

20  any  State  of  its  responsibility  under  this  paragraph. 

21  The  State  may  not  provide  for  the  recognition  and  ap- 

22  proval  of  a  program — 

23  "(A)  offered  by  or  in  a  nursing  facility  which 

24  has  been  determined  to  be  out  of  compliance  with 
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1  the  requirements  of  subsection  (b),  (c),  (d),  or  (e) 

2  within  the  previous  2  years,  or 

3  "(B)  offered  by  a  nursing  facility  unless  the 

4  State  makes  the  determination,  upon  an  individ- 

5  uaKs  completion  of  the  program,  that  the  individ- 

6  ual  is  competent  to  provide  nursing  and  nursing- 

7  related  services  in  nursing  facilities. 

8  "(2)  State  appeals  process  for  trans- 

9  FERS. — As  a  condition  of  approval  of  a  State  plan 
10  under  this  title,  effective  for  transfers  from  nursing  fa- 
ll cilities  effected  on  or  after  October  1,  1989,  the  State 

12  must  provide  for  a  fair  mechanism  for  hearing  appeals 

13  on  involuntary  transfers  of  residents  of  sLoh  facilities. 

14  Such  mechanism  must  meet  any  guidelines  established 

15  by  the  Secretary  under  subsection  (g)(3);  but  the  failure 

16  of  the  Secretary  to  establish  such  guidelines  shall  not 

17  relieve  any  State  of  its  responsibility  to  provide  for 

18  such  a  fair  mechanism. 

19  '*(3)  Implementation   of   standards  for 

20  NURS1N5  FACILITY  ADMINISTRATORS.— Effective  Jan- 

21  uary  1,  1990,  as  a  condition  of  approval  of  a  State 

22  plan  under  this  title,  the  State  is  required  to  implement 

23  and  enforce  the  standards  (developed  under  subsection 

24  (g)(5))  respecting  the  qualif    tion  of  nursing  facility 

25  adininistrators. 
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1  "(4)  State  requirements  for  pre-admission 

2  SCREENING  AND  RESIDENT  REVIEW. — 

3  *'(A)   Preadmission   screening. — As  a 

4  condition  of  approval  of  a  State  plan  under  this 

5  title,  effective  January  1,  1989,  the  State  must 

6  have  in  effect  a  preadmission  screening  program 

7  for  making  determinations  (using  any  criteria  de- 

8  veloped  under  subsection  (g)(6))  described  in  sub- 

9  section  (d)  for  mentally  ill  and  mentally  retarded 

10  individuals  (as  defined  in  subparagraph  (F))  who 

11  are  admitted  to  nursing  facilities  on  or  after  Janu- 

12  ary  1,  1989.  The  failure  of  the  Secretary  to  de- 

13  velop  minimum  criteria  under  subsection  (g)(6) 

14  shall  not  relieve  any  State  of  its  responsibility  to 

15  have  a  preadmission  screening  program  under  this 

16  subparagraph  or  to  perform  resident  reviews 

17  under  subparagraph  (B). 

18  *'(B)  State  requirement  for  annual 

19  RESIDENT  REVIEW. — 

20  "(i)  For  mentally  ill  residents.— 

21  As  a  condition  of  approval  of  a  State  plan 

22  under  this  title,  as  of  April  1,  1990,  in  the 

23  '3ase  of  each  resident  of  a  nursing  facility 

24  who  is  mentally  ill,  the  State  mental  health 

25  authority  must  review  and  determine  (using 
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1 

any   criteria   developed   under  subsection 

9 

(g)(o))— 

Q 
0 

**(D  whether  or  not  the  resident, 

4 

because  of  the  resident's  physical  and 

5 

mental  condition,  requires  the  level  of 

6 

services  provided  by  a  nursing  facility 

7 

or  requires  the  level  of  services  of  an 

o 
o 

inpatient  psychiatric  hospital  for  individ- 

9 

uals  under  age  21  (as  described  in  sec- 

1A 
10 

tion  1905(h))  or  of  an  institution  for 

11 

mental  diseases  providing  medical  as- 

12 

sistance  to  individuals  65  years  of  age 

13 

or  older;  and 

14 

**(II)  whether  or  not  the  resident 

15 

requires  active  treatment  for  mental 

16 

illness. 

17 

"(ii)  For  mentally  retarded  resi- 

18 

dents. — As  a  condition  of  approval  of  a 

19 

State  plan  under  this  title,  as  of  April  1, 

20 

1990,  in  the  case  of  each  resident  of  a  nurs- 

21 

ing  facility  who  is  mentally  retarded,  the 

22 

State  mental  retardation  or  developmental 

23 

disability  authority  must  review  and  deter- 

24 

mine  (using  any  criteria  developed  under 

25 

subsection  (g)(6)) — 

ERIC 
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2 
3 
4 

5 

6 

7 

8 

9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
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"(I)  whether  or  not  the  resident, 
because  of  the  resident's  physical  and 
mental  condition,  requires  the  level  of 
services  provided  by  a  nursing  facility 
or  requires  the  level  of  services  of  an 
inteimediate  care  facility  described 
under  section  1905(d);  and 

"(II)  whether  or  not  the  resident 
requires  active  treatment  for  mental  re- 
tardation. 

"(iii)  Frequency  of  reviews. — 

"(I)  Annual.— Except  as  provid- 
ed in  subclauses  (II)  and  (HI),  the  re- 
views and  determinations  under  clauses 
(i)  and  (ii)  must  be  conducted  with  re- 
spect to  each  mentally  ill  or  mentally 
retarded  resident  not  less  often  than 
annually. 

"(II)  Preadmission  review 
CASES. — In  the  case  of  a  resident  sub- 
ject to  a  preadmission  rev'  3w  under 
subsection  (d),  the  review  and  determi- 
nation under  clause  (i)  or  (ii)  need  not 
be  done  until  the  resident  has  resided  in 
the  nursing  facility  for  1  year. 
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1  "(III)  Initial  review. — The  re- 

2  views  and  determinations  under  clauses 

3  (i)  and  (ii)  must  first  be  conducted  (for 

4  each  resident  not  subject  to  preadmis- 

5  sion  review  under  subsection  (d))  by  not 

6  later  than  April  1,  1990. 

7  "(C)  Response  to  preadmission  screen- 

8  ING  AND  RESIDENT  REVIEW. — As  a  condition  of 

9  approval  of  a  State  plan,  as  of  April  1,  1990,  the 

10  State  must  meet  the  following  requirements: 

11  "(i)  Residents  requiring  nursing 

12  FACILITY    services   AND    ACTIVE  TREAT- 

13  MENT. — In  the  case  of  a  resident  who  is  or 

14  was  determined,  under  subsection  (d)  or  sub- 

15  paragraph  (B),  both  to  require  the  level  of 

16  services  provided  by  a  nursing  facility  and  to 

17  require  active  treatment  for  mental  illness  or 

18  mental  retardation  the  State  must  provide  for 

19  (or  arrange  for  the  provision  oO  active  treat- 

20  ment  for  such  illness  or  retardation. 

21  "(ii)  Long-term  residents  not  re- 

22  quiring  nursing  facility  services,  but 

23  requiring  active  treatment. — In  the 

24  case  of  a  resident  who  is  determined,  under 

25  subparagraph  (B),  not  to  require  the  level  of 
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1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 


services  pro\'ided  by  a  nursing  facility,  but  to 
require  active  treatment  for  mental  illness  or 
mental  retardation,  and  who  has  continu- 
ously resided  in  a  nursing  facility  for  at  least 
30  months  before  the  date  of  the  determina- 
tion, the  State  must — 

"(I)  inform  the  resident  of  the  in- 
stitutional and  noninstitutional  alterna- 
tives covered  under  the  State  plan  for 
the  resident, 

"(11)  offer  the  resident  the  choice 
of  remaining  in  the  facility  or  of  receiv- 
ing covered  services  in  an  alternative 
appropriate  institutional  or  noninstitu- 
tional setting, 

"(in)  clarify  the  effect  on  eligibil- 
ity for  services  under  the  plan  if  the 
resident  chooses  to  leave  the  facility  (in- 
cluding its  effect  on  readmission  to  the 
facility),  and 

"(TV)  regardless  of  the  resident's 
choice,  provide  for  (or  arrange  for  the 
provision  oO  such  active  treatment  for 
the  illness  or  retardation. 
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A  State  shall  not  be  denied  pa}Tnent  under 
this  title  for  nursing  facility  services  for  a 
resident  described  in  this  clause  because  the 
resident  does  not  require  the  level  of  services 
provided  by  such  a  facility,  if  the  resident 
6  chooses  to  remain  in  such  a  facility. 

"(iii)  OtHEE  EESIDENT8  NOT  EEQUIE- 
ING  NUE8ING  FACILITY  SERVICES,  BUT  EE- 
9  QUIEING  ACTIVE  TEEATMENT.-In  the  Case 

^®  °^  *  resident  who  is  determined,  under  sub- 

paragraph (B),  not  to  require  the  level  of 
services  provided  by  a  nursing  facility,  but  to 
require  active  treatment  for  mental  illness  or 
mental  retardation,  and  who  has  not  continu- 
ously resided  in  a  nursing  facility  for  at  least 
30  months  before  the  date  of  the  determina- 
tion,  the  State  must— 

"(I)  arrange  for  the  safe  and  order- 
ly discharge  of  the  resident  from  the  fa- 
cility, 

"(H)  prepare  and  orient  the  resi- 
dent for  such  discharge,  and 

"(in)  provide  for  (or  arrange  for 
the  provision  of)  such  active  treatment 
'or  the  illness  or  retardation. 
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13 
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15 
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1 

"(iv)    Residents    not  bequibino 

2 

NUBSINO  FACILITY  8EBVICE8  AND  NOT  BE- 

3 

QUIBINO  ACTIVE  TBEATMENT. — In  the  caSC 

4 

of  a  resident  who  is  determined,  under  sub- 

5 

paragraph  (B),  not  to  require  the  level  of 

6 

services  provided  by  a  nursing  facility  and 

7 

not  to  require  active  treatment  for  mental  ill- 

8 

ness  or  mental  retardation,  the  State  must — 

9 

"(I)  arrange  for  the  safe  and  order- 

10 

ly  discharge  of  the  resident  from  the  fa- 

11 

cility,  and 

12 

"(II)  prepare  and  orient  the  resi- 

13 

dent  for  such  discharge. 

14 

"(D)  Denial  of  payment  whebe  fail- 

15 

UBE  TO  CONDUCT  PBEADMI88ION  8CBEENIN0. — 

16 

No  payment  may  be  made  under  section  1903(a) 

17 

with  respect  to  nursing  facility  services  furnished 

18 

to  an  individual  for  whom  a  determination  is  re- 

19 

quired  under  subsection  (d)  or  subparagraph  (B) 

20 

but  for  whom  the  determination  is  not  made. 

21 

"(E)  Peemittino  altebnative  disposi- 

22 

tion  PLANS. — With  respect  to  residents  of  a 

23 

nursing  facility  who  are  mentally  retarded  and 

24 

who  are  determined  under  subparagraph  (B)  not 

25 

to  require  the  level  of  services  of  such  a  facility, 
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1 

but  who  require  active  treatment  for  mental  ill- 

2 

ness  or  mental  retardation,  a  State  and  the  nurs- 

3 

ing  facility  shall  be  considered  to  be  in  compliance 

4 

with  the  requirement  of  this  paragraph  if,  before 

5 

October  1,  1989,  the  State  and  the  Secretary 

6 

have  entered  into  an  agreement  relating  to  the 

7 

disposition  of  such  residents  of  the  facility  and  the 

8 

State  is  in  compliance  with  such  agreement. 

9 

"(F)  Definitions.— In  this  paragraph  and 

10 

subsection  (d): 

11 

"(i)  An  individual  is  considered  to  be 

12 

'mentally  ill'  if  the  individual  has  a  primary 

13 

or  secondary  diagnosis  of  mental  disorder  (as 

14 

deHned  in  the  Diagnostic  and  Statistical 

15 

Manual  of  Mental  Disorders,  3rd  edition). 

16 

"(ii)  An  individual  is  considered  to  be 

17 

'mentally  retarded'  if  the  individual  is  msn- 

18 

tally  retarded  or  a  person  with  a  related  con- 

19 

dition  (as  described  in  section  1905(d)). 

20 

"(iii)  The  term  'active  treatment'  has 

21 

the  meaning  given  such  term  by  the  Secre- 

22 

tary  in  regulations. 

23 

"(g)  Responsibilities  op  Secretary  Relating  to 

24  Nursing  Facilit\  Requirements. — 
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1  Responsibility.— It  is  the  duty  and  fr- 

2  sponsibility  of  the  Secretary  to  assure  that  require- 

3  ments  which  govern  the  provision  of  care  in  nursing  fa- 

4  ciliti's  under  plans  approved  under  this  title,  and  the 

5  enforcement  of  such  requirements,  are  adequate  to  pro- 

6  tect  the  health  and  safety  of  residents  and  to  promote 

7  the  e'  fective  and  efficient  use  of  public  moneys. 

8  "(2)  Establishment  of  minimtjm  nursing 

9  personnel  training  standards. — For  purposes  of 

10  cubcsections  (b)(5)  and  (0(1),  the  Secretary  shall  estab- 

11  lish,  by  July  1»  1988,  minimum  standards  for  training 

12  programs  for  nursing  service  personnel.  Such  standards 

13  may  permit  recognition  of  programs  offered  by  or  in  fa- 

14  cilities^  as  well  as  outside  facilities  (including  employee 

15  organizations),  and  of  programs  in  effect  on  the  date  of 

16  the  enactment  of  this  section.  Nothing  in  this  para- 

17  graph  shall  be  construed  as  preventing  the  Secretary 

18  from  finding  that  an  individual  has  met  the  requirement 

19  of  subsection  (a)(5)  by  completing  a  training  program 

20  which  is  offered  before,  on,  or  after  the  date  of  the  en- 

21  actment  of  this  section  and  which  meets  the  minimum 

22  standards  established  under  this  paragraph. 

23  '*(3)  Federal  guidelines. — For  purposes  of 

24  subsections  (c)(2)(B)(iii)  and  (f)(2),  by  not  later  than  Oc- 

25  tober  1,  1988,  the  Secretary  shall  establish  guidelines 
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1  for  minimum  standards  State  appeals  processes  under 

2  subsection  (0(2)  must  meet  to  provide  a  fair  mechanism 

3  for  hearing  appeals  on  involuntary  transfers  of  resi- 

4  dents  from  nursing  facilities. 

5  ''(4)  Cbitebia  fob  administbation.— The  Sec- 

6  retary  shall  establish  criteria  for  assessing  a  nursing  fa- 

7  cility's  compliance  with  the  requirement  of  subsection 

8  (e)(1)  with  respect  to — 

9  "(A)  its  governing  body  and  management, 

10  "(B)  agreements  with  hospitals  regard,  ig 

11  transfers  of  residents  to  and  from  the  hospitals, 

12  "(C)  disaster  preparedness, 

13  "(D)  direction  of  medical  care  by  a  physician, 

14  "(E)  laboratory  and  radiological  service?, 

15  "(F)  clinical  records,  and 

16  "(G)  resident  and  consumer  participation. 

17  "(5)  StaNDABDS  F03  NUBSING  FACILITY  ADMIN- 

18  ISTBATOBS.— For  purposes  of  subsections  (e)(1)(C)  and 

19  (0(3),  the  Secretary  shall  develop,  by  not  later  than 

20  January  1,  1989,  standards  to  be  applied  in  assuring 

21  the  qualifications  of  administrators  of  nursing  facilities. 

22  "(6)  Fedebal  minimum  cbitebia  fob  pbead- 

23  mission  scbeening  and  besident  beview. — the 

24  Secretary  shall  develop,  by  not  later  than  October  1, 

25  1988,  minimum  criteria  for  States  to  use  in  making  de- 
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1  terminations  under  subsections  (d)  and  (0(4)(B)  and 

2  shall  notL'y  the  States  of  such  criteria. 

3  ''(7)   GUIDKLINES,   STANDARDS,   AND  CRITERIA 

4  NEED    NOT    BE    ESTABLISHED    BY    REGULATION. — 

5  Unless  otherwise  specifically  p^'ovided,  whenever  in 

6  this  section  the  Secretary  is  required  to  establish 

7  guidelines,  standards,  or  criteria  the  Secretary  nefjd  not 

8  establish  such  guidelines,  standards,  or  criteria  by  reg- 

9  ulation.'\ 

10  (b)  Incorporattng  Requirements  into  State 

11  Plan.— Section  1902(a)  (42  U.S.C.  1396a(a))  is  amended— 

12  (1)  in  paragraph  (13)(A),  by  inserting  "which,  in 

13  the  case  of  nursing  facilities,  take  into  account  the 

14  costs  of  complying  with  subsections  (b),  (c),  and  (e)  of 

15  section  1921,"  after  "State"  the  second  place  it  ap- 

16  pears;  and 

17  (2)  by  amending  paragraph  (28)   to  read  as 

18  follows: 

19  "(28)  provide— 

20  "(A^  that  any  nursing  facility  receiving  pay- 

21  ments  under  such  plan  must  satisfy  all  the  re- 

22  quirements  of  subsections  (b)  through  (e)  of  section 

23  1921  as  they  apply  to     ^h  facilities; 

24  "(B)  for  specifying  in  the  plan  (and  making 

25  available  upon  request  a  description  oO  the  items 
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1  and  services  that  are  included  in  'nursing  facility 

2  services';  and 

3  "(C)  lor  compliance  (by  the  date  specified  in 

4  the  le^pective  sections)  with  the  requiremen* 

5  i- 

6  ''(i)  section  1921(0  (relating  to  imple- 

7  mentation  of  nursing  facility  requirements); 

8  "(ii)  section  1921(h)(2)  (relating  to  spec- 

9  ification  of  resident  assessment  instrument); 

10  *'(iii)  section  1921(i)  (relating  to  respon- 

11  sibility  for  survey  t^nd  certification  of  nursing 

12  facilities);  and 

13  "(iv)     sections      1921(j)(2)(B)  and 

14  1921(j)(2)(D)  (relating  to  establishment  and 

15  application  of  remedies);'*. 

16  (c)    Funding.— Section     1903(c)(2)    (42  U.S.C. 

17  1396b(a)(2))  is  amended— 

18  (1)  by  inserting  "(A)"  after  "(2)",  and 

19  (2)  by  adding  at  th^  end  the  following  new  sub- 

20  paragraphs: 

21  "(B)  notwithstanding  paragraph  (1)  or  subpara- 

22  orraph  (A),  with  respect  to  amounts  expended  for  nurs- 

23  ing  training  programs  describe'  in  section  1921(0(1), 

24  regardless  of  whether  the  training  programs  are  pro- 

25  vided  in  or  outside  nursing  facilities  or  of  the  skill  of 
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1  the  personnel  involved  in  such  programs,  an  amount 

2  equal  to  50  percent  of  so  much  of  the  sums  expended 

3  during  such  quarter  (as  found  necessary  by  the  Secre- 

4  tary  for  the  proper  and  efficient  administration  of  the 

5  State  plan)  as  are  attributable  to  the  such  training  pro- 

6  grams;  plus 

7  "(C)  an  amount  equal  to  75  percent  of  so  much  of 

8  the  sums  expended  during  such  quarter  (as  found  nec- 

9  essary  by  the  Secretary  for  the  proper  and  efficient  ad- 

10  ministration  of  the  State  plan)  as  are  attributable  to 

11  preadmission  screening  and  resident  review  activities 

12  conducted  by  the  State  under  section  1921(0(4);  plus''. 

13  (d)  Revision  of  Previous  Definitions. — Section 

14  1905  (42  U.S.C.  1396d)  is  amended— 

^5  (1)  by  amending  subsection  (c)  to  read  as  follows: 

16  "(c)  For  definition  of  the  term  'nursing  facility',  see  sec- 

17  tion  1921(a)."; 

18  (2)  in  subsection  (d) — 

19  (A)  by  striking  "intermediate  care  facility 

20  services''  and  inserting  "intermediate  care  facility 

21  for  the  mentally  retarde(^", 

22  (B)  by  striking  "may  include  services  in  a 

23  public"  and  inserting  ''means  an", 

24  (C)  in  paragraph  (3),  by  inserting  "in  the 

25  case  of  a  public  institution,"  after  "(3)"; 
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1  (3)  in  subsection  (0,  by  striking  "skilled"  each 

2  place  it  appears;  and 

3  (4)  by  striking  subsection  (i). 

4  (e)  Making  Coverage  of  Nursing  Facility  Serv- 

5  ices  Mandatory  for  AouLTS.-^Section  1905(a)(4)(A)  (42 

6  U.S.C.  1396d(a)(4)(A))  is  amended  by  sinking  "skilled". 

7  (0  Elimination  of  Payment  Differential.— Sec- 

8  tion  1903  (42  U.S.C.  1396b)  is  amended— 

9  (1)  by  striking  subsection  (h),  and 

(2)  in  subsection  (a)(1),  by  striking  ",  (h),  and" 

11  and  inserting  "and". 

12  (or)     Clarifying     Terminology.— (1)  nion 

13  1902(a)(10)  (42  U.S.C.  1396a(a)(10))  is  err^r-Aci 

^    subparagraph   (A)(ii,(VD,    by  striking 

15  "skilled"  and  by  inserting  "for  the  mentally  retarded" 

16  after  "intermediate  care  facility"; 

^'^  (B)  in  subparagraph  (C)(iv),  by  '^txiking  "interme- 

18  diate  care  facUity  services"  and  inserting  "in  an  inter- 

19  mediate  care  facility";  and 

20  (0)  in  subparagraph  (D),  by  striking  "skilled". 

H         (2)  Section  1902(a)(13;  (42  U.S.C.  1396a(a)(13))  is 

22  amended — 

23  (A)  in  subparagraph  (\l  by  striking  ",  skilled 

24  nursing  facility,  and  intermediate  care  facility  services" 

25  and  inserting  "services,  nursmg  facility  services,  and 
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1  services  in  an  intermediate  care  facility  for  the  mental- 

2  ly  retarded", 

3  (B)  in  subparagraph  (A),  by  striking  *\  skilled 

4  nursing  facility,  and  intermediate  care  facility  and"  and 

5  inserting  **nursing  facility,  and  intermediate  care  facili- 

6  ty  for  the  mentally  retarded  and''; 

7  (C)  in  subparagraph  (C),  by  striking  **skilled  nurs- 

8  ing  facilities  and  intermediate  care  facilities''  and  in- 

9  serting  ^'nursing  facilities";  and 

10  (D)  in  subparagraph  (D) — 

11  (i)  by  striking  "skilled  nursing  facility  or  in- 

12  termediate  care  facility"  and  inserting  ^'nursing 

13  facility",  and 

14  (ii)  by  striking  "skilled  nursing  facility  serv- 

15  ices  or  intermediate  care  facility  services"  and  in- 

16  serting  "nursing  facility  services". 

17  (3)  Section  1902(a)(30)(B)  (42  U.S.C.  1396a(a)(30)(B)) 

18  is  amended  by  striking  "skilled  nursing  facility,  intermediate 

19  care  facility,"  each  place  it  appears  and  inserting  "intermedi- 

20  ate  ca    facility  for  the  mentally  retarded,". 

21  (4)  Section  1902(e)(3)(B)(i)  (42  U.S.C.  1396a(e)(3)(B)(i)) 

22  is  amended  by  striking  "skilled  nursing  facility,  or  intermedi- 

23  ate  care  facility  *'  and  inserting  "nursing  facility,  or  interme- 

24  diate  care  facility  for  the  mentally  retarded". 
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(5)  Section  1902(e)(9)  (42  U.S.C.  1396a(e)(9))  is 
ided — 

(A)  in  subparagraph  (A)(iii),  by  strikiug  "skilled 
nursing  facility,  or  intermediate  care  facility,"  and  in- 
serting "nursing  facility,  or  intermediate  care  facility 
for  the  mentally  retarded",  and 

(B)  in  subparagraph  (B),  by  striking  "skilled  nurs- 
ing facilities,  or  intermediate  care  facilities"  and  insert- 
ing "nursing  facilities,  or  intermediate  care  facilities  for 
the  mentally  retarded". 

(6)  Section  1905(a)  (42  U.S.C.  1396d(a))  is  amended— 

(A)  in  paragraph  (5),  by  striking  "skilled", 

(B)  in  paragraph  (14),  by  striking  skilled  nurs- 
ing facility  services,  and  intermediate  care  facility  serv- 
ices" and  inserting  "and  nursing  facility  services",  and 

(C)  in  paragraph  (15),  by  striking  "intermediate 
care  facility  services  (other  than  such  services"  and  in- 
serting "services  in  an  intermediate  care  facility  for  tV- . 
mentally  retarded  (other  than". 

(7)  Section  1909  (42  U.S.C.  1396h)  is  amended— 

(A)  in  subsection  (c),  by  striking  "skilled  nursing 
facility,  intermediate  care  facility"  and  inserting  "nurs- 
ing facility,  intermediate  care  facility  for  the  mentally 
retarded",  and 
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1  (B)  in  subsection  (d)(2)(A),  by  striking  ^'skilled 

2  nursing  facility,  or  intermediate  care  facility"  and  in- 

3  serting  **nursing  facility,  or  intermediate  eare  facility 

4  for  the  mentally  retarded". 

:  (8)  Section  1911  (42  U.S.C,  1396j)  is  amended  by  strik- 

6  ing  *\  .ntermediate  care  facility,  or  skilled  nursing  facility*' 

7  each  place  it  appears  and  inserting  **or  nursing  facility". 

8  (9)  Section  1913  (42  U.S.C.  13961)  is  amended— 

9  (A)  in  the  heading,  by  striking  ^'skilled  nues- 

10  ING  AND  INTERMEDIATE  CABE  SERVICES"  and  insert- 

11  ing  ''nursing  facility  services"; 

12  (B)  in  subsection  (a) — 

13  (i)  by  striking  * 'skilled  nursing  facility  serv- 

14  ices  and  intermediate  care  facility  services"  and 

15  inserting  "nursing  facility  services",  and 

16  (ii)  by  inserting  before  the  period  at  the  end 

17  the  following:  "and  which,  with  respect  to  the 

18  provision  of  such  services,  meets  the  requirements 

19  of  subsections  (b)  through  (e)  of  section  1921"; 

20  (C)  in  subsection  (b)(1)— 

21  (i)  by  striking  "skilled  nursing  or  intermedin 

22  ate  care  facility  services"  and  inserting  "nursing 

23  facility  services",  and 
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(ii)  by  striking  "skilled  nursing  and  interme- 
diate care  facilities"  and  inserting  "nursing  facili- 
ties"; and 

(D)  in  subsection  (b)(3),  by  striking  "skilled  nurs- 
ing 0'  intermediate  care  facility  services"  and  inserting 
"nursing  facility  services". 

(10)  Section  1915(c)  (42  U.S.C.  1396n(c))  is  amended— 

(A)  in  paragraph  (1),  by  striking  "skilled  nursing 
facility  or  intermediate  care  facility"  and  inserting 
"nursing  facility  or  intermediate  care  facility  for  the 
mentally  retarded"; 

(B)  in  paragraph  (2)(B)(i),  oy  striking  ",  skilled 
nursing  facility,  or  intermediate  care  facility  services" 
and  inserting  "services,  nursing  facility  services,  or 
services  in  an  intermediate  csre  facility  for  the  men- 
tally retarded"; 

(C)  in  paragraph  (2)(B),  by  striking  "need"  and  al! 
that  follows  up  to  the  semicolon  and  iiiserting  "need 
for  inpatient  hospital  services,  nursing  facility  services, 
or  services  in  an  ip*?rmediate  care  facility  for  the  meii- 
tally  retarded"; 

(D)  in  paragraph  (2)(C),  by  striking  "or  skilled 
nursing  facility  or  intermediate  cpre  facility"  and  in- 
serting ",  nursing  facility,  or  intermediate  care  facility 
for  the  mentally  retarded"; 
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1  (E)  in  para^aph  (2  (C),  by  striking  ''or  skilled 

2  nursing  facility  or  intermediate  care  facility  services'' 

3  and  inserting     nursing  facility  services,  or  services  in 

4  an  intermediate  care  facility  for  the  mentally  re- 

5  tarded''; 

6  (F)  in  paragraph  (5),  by  striking  ''skilled  nursing 

7  facility  or  intermediate  care  facility''  and  inserting 

8  "nursing  facility  or  intermediate  care  facility  for  the 

9  mentally  retarded";  and 

1^  (G)  in  paragraph  (7),  by  striking  "or  skilled  nurs- 

11  ing  or  intermediate  care  facilities"  and  inserting 

12  nursing  facilities,  or  intermediate  care  facilities  for  the 

13  mentally  retarded". 

14  (11)  Section  1916  (42  U.S.C.  1396m)  is  amended,  in 

15  subsections  (a)(2)(C)  and  (b)(2)(C),  by  striking  "skilled  nursing 

16  facility,  intermediate  care  facility"  and  inserting  "nursing  fa- 

17  cility,  intermediate  care  facility  for  the  mentally  retarded". 

18  (12)  Section  1917  (42  U.S.C.  1396p)  is  amended— 

^9  (A)  in  subsections  (a)(l)(B)(i)  and  (c)(2)(B)(i),  by 

20  striking  "skilled  n    ing  facility,  intermediate  care  fa- 

21  cility"  and  inserting  "nursing  facility,  intermediate  care 

22  facility  for  the  mentally  retarded",  and 

23  (B)  in  subsection  (c)(2)(B)(ii),  by  striking  "skilled" 

24  each  place  it  appears. 
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1  (h)  Delayed  Rep.^.al  of  Requirements  for  Pro- 

2  GRAM  TO  License  Nursing  Home  Administrators. — 

3  (1)  Section  1902(a)  (42  U.S.C.  1396a(a))  is  amended  by  strik- 

4  ing  paragraph  (29). 

5  (2)  Section  1908  (42  U.S.C.  I396g)  is  repealed. 

6  (3)  The  amendments  para^aphs  (1)  and  (2)  shall  not 

7  apply  with  respect  to  a  State  until  the  first  date  the  State  has 

8  implemented  (under  section  1921(0(3)  of  the  Social  Security 

9  Act)  the  standards  developed  by  the  Secretary  under  section 

10  1921(g)(5)  of  such  Act. 

1 1  (4)  During  the  period  afi?r  the  date  of  the  enactment  of 

12  this  Act  and  before  the  date  described  in  paragraph  (3)  for  a 

13  State,  any  individual  in  ihe  State  who  meets  the  standards 

14  established  by  the  Secretary  under  section  1921(g)(5)  of  the 

15  Social  Security  Act  (relating  to  qualification  of  lursing  facili- 

16  ty  administrators)  shall  be  treated  as  meeting  the  require- 

17  ments  of  section  1908  of  such  Act. 

18  (i)  Utilization  Review.— Section   I903(i)(4)  (42 

19  U.S.C.  I396b(i)(4))  is  amended  by  striking  "or  skilled  nursing 

20  facility"  each  place  it  appears. 

2 1  SEC.  3.  use  of  resident  assessments. 

22  (a)  In  General.— Section  1921,  as  inserted  by  section 

23  2,  is  amended  by  adding  at  the  end  the  following  new  sub- 

24  section: 

25  **(h)  Resident  Assessments. — 
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"(1)  Designation  of  instrument. — The  Sec- 
retary shall  designate,  by  not  later  than  April  1,  1990, 
an  instrument  (or  instruments)  for  use  by  a  nursing  fa- 
cility in  complying  with  the  requirements  of  subsection 


"(2)  State  specification  of  instrument. — 
Each  State,  as  a  condition  of  approval  of  its  State  plan 
and  effective  July  1,  1990,  shall  specify  the  instrument 
to  be  used  by  nursing  facilities  in  the  State  in  comply- 
ing with  the  requirements  of  subsection  (b)(3). 

"(3)  Evaluation. — The  Secretary  shall  evalu- 
ate, and  report  to  Congress  by  not  later  than  Janu- 
ary 1,  1992,  on  the  implementation  of  the  resident 
assessment  process  under  this  subsection. 
"(4)  Penalty  foe  falsification. — 

"(A)  An  individual  who  willfully  and  know- 
ingly certifies  a  material  and  false  statement  in  a 
resident  assessment  described  in  subsection  (b)(3) 
is  subject  to  a  civil  money  penalty  of  not  more 
than  $1,000  with  respect  to  each  assessment. 

"(B)  An  individual  who  willfully  and  know- 
ingly causes  another  individual  to  certify  a  materi- 
al and  false  statement  in  a  resident  assessment 
describe'^  in  subsection  (b)(3)  is  subject  to  a  civil 
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1  money  penalty  of  not  more  than  $5,000  vvith  re- 

2  spect  to  each  assessment. 

3  "(C)  The  Secretary  shall  provide  for  imposi- 

4  tion  of  civil  money  penalties  under  this  paragraph 

5  in  a  manner  similar  to  that  for  the  imposition  of 

6  civil  money  penalties  under  section  1128A.  Sec- 

7  tion  1128(c)  shall  not  apply  with  respect  to  a  civil 

8  money  penalty  imposed  under  subparagraph  (A)/'. 

9  SEC.  4.  SURVEY  AND  CERTIFICATION  PROCESS. 

10  (a)  In  General.— Section  1921,  as  inserted  by  section 

11  2  and  amended  by  section  3,  is  further  amended  by  adding  at 

12  the  end  the  following  new  subsection: 

13  "(i)  Survey  and  Certification  Process. — 

14  *'(1)  State  and  federal  responsibility, — 

15  Under  each  State  plan  under  this  title,  the  State  shall 

16  be  responsible  for  certifying,  in  accordance  with  sur- 

17  veys  conducted  under  paragraph  (2),  the  compliance  of 

18  nursing  facilities  (other  than  facilities  of  tl    State)  with 

19  the  requirements  of  subsections  (b)  through  (e).  The 

20  Secretary  shall  be  responsible  for  certifying,  in  accord- 

21  ance  with  surveys  conducted  under  paragraph  (2),  the 

22  compliance  of  State  nursing  facilities  with  the  require- 

23  ments  of  such  subsections. 

24  "(2)  Surveys.— 

25  "(A)  Annual  standard  survey. — 
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"(i)  In  general.— Each  nursing  facilP 
ty  shall  be  subject  to  an  annual  standard 
survey,  to  be  conducted  without  any  prior 
notice  to  the  facility.  Any  individual  who  no- 
tifies (or  causes  to  be  notified)  a  nursing  fa- 
cility of  the           or  d^te  or  which  such  a 

survey  is  scheduled  to  be  conducted  is  sub- 
ject to  a  civil  money  penalty  of  not  to  exceed 
$2,000.  The  Secretary  shall  provide  for  im- 
position of  civil  money  penalties  under  this 
clause  in  a  maimer  similar  to  that  for  the  im- 
position of  c'lAl  money  penalties  under  sec- 
tion 1128A.  Section  1128(c)  shall  not  apply 
with  respect  to  a  civil  money  penalty  im- 
posed under  this  clause.  The  Secretary'  shall 
review  each  State's  procedures  for  schedul- 
ing and  conduct  of  annual  standard  surveys 
to  assure  that  the  State  has  taken  all  reason- 
able steps  to  avoid  giving  notice  of  such  a 
survey  through  the  scheduling  procedures 
and  the  conduct  of  the  surveys  themselves. 

"(li)  Contents.— Each  standard 
survey  shall  include— 

''(I)  an  audit  of  a  sample  of  the 

residents'  assessments  provided  under 
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subsection  (b)(3)  to  determine  the  accu- 

2  racy  of  such  assessments,  and 

3  ''(11)  a  survey  of  the  quality  of 
^                          care  furnished  as  measured  by  indica- 

5  tors  of  medical,  nursing,  and  rehabilita- 

6  tive  care,  using  a  case-mix  stratified 

7  sample  of  residents,  and 

8  ''(HO  a  review  of  the  facility's 

9  compliance  with  the  requirements  of 
subsections  (b)(2),  (b)(6),  and  (c)(1)  (re- 
lating  to  scope  of  services,  physician  su- 
pervision  and  clinical  records,  and  resi- 
dents'  rights)  and  of  subsection  (e)(1) 
(insofar  as  it  relates  to  the  standards 
described  in  subparagraphs  (D)  and  (F) 
of  srbsection  (g)(4)),  relating  to  medical 

^7  direction  and  clinical  records. 

"(iii)  Frequency.— 

"(I)  In  general.— Each  nursing 
facility  shall  be  subject  to  a  standard 
survey  not  earlier  than  9  months,  and 
not  later  than  15  months,  after  the  date 
of  the  previous  standard  survey  under 
this  subparagraph. 
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1  ''(II)  Special  surveys.— If  not 

2  otherwise  conducted  under  subclause 

3  (I),  a  standard  survey  (or  an  abbreviated 

4  standard  survey)  shall  be  conducted 

5  within  2  months  of  any  change  of  own- 

6  ership,  administration^  or  management 

7  of  a  nursing  i\    u  order  to  deter- 

8  mine  whether  the  change  has  resulted 

9  in  any  decline  in  the  quality  of  care  fur- 

10  nished  in  the  facility. 

11  ''(B)  Extended   and   foliowup  sur- 

12  VEYS. — Each  nursing  facility  v-iioh  is  found, 

13  under  a  standard  sujTey,  to  have  provided  poor 

14  quality  of  care  shall  be  suiiject  to  an  extended 

15  survey  to  identify  policies  and  procedures  which 

16  produced  such  quanty  and  to  determine  whether 

17  the  facility  has  complied  with  the  requirements 

18  described  in  subsection  (a).  Any  other  facility 

19  may,  at  the  Secretary's  or  State's  discretion,  be 

20  subject  to  such  an  extended  survev  (or  a  partial 

21  extended  survey). 

22  ''(C)  Survey  protocol.— f^tandard  and  ex- 

23  tended  surveys  shall  be  conducted — 
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1  "(i)  based  upon  a  protocol  which  the 

2  Secretay  has  developed,  tested,  and  validat- 

3  ed  by  not  lat  .r  than  April  1,  1990,  and 

4  "(ii)  by  individuals  who  meet  such  mini- 

5  nium  qualifications  as  the  Secretary  estab- 

6  lishes  by  not  later  than  April  1,  1990. 

7  The  failure  of  the  Secretary  to  develop,  test,  or 

8  validate  such  protocols  or  to  establish  such  mini- 

9  mum  qualifications  shall  not  relieve  any  State  of 

10  its  responsibility  (cr  the  Secretary  of  the  Secre- 

11  tary's  responsibility)  to  conduct  surveys  under  this 

12  subsection. 

13  "(D)  Consistency  of  surveys. — Each 

14  State  shall  implement  programs  to  measure  and 

15  re'^uce  inconsistency  in  the  application  of  survey 

16  result?  among  surveyors. 

17  "(E)  Prohibition  of  conflicts  of  in- 

18  TEREST. — A  State  may  not  use  as  a  surveyor 

19  under  this  subsection  an  individual  who  is  serving 

20  (or  has  served  within  the  previous  2  years)  as  a 

21  consultant  to  nursing  facilities  respecting  compli- 

22  ancc  with  the  requirements  of  subsection  (a). 

23  ''(F)  Training  su'^veyors  in  use  of  as- 

24  SESSMENT  INSTRUMENTS.— The  Secretary  shall 

25  provide  for  the  training  of  State  and  Ft^^- 
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1  veyors  in  the  use  of  the  assessment  instruments 

2  designated  under  subsection  (h)(1). 
S  "(3)  Validation  surveys.— 

4  "(A)  In  general. — The  Secretary  shall 

5  conduct  sample  onsite  surv^eys  of  nursing  facilities 

6  in  each  State,  within  2  months  of  the  date  of  sur- 

7  veys  conducted  under  paragraph  (2)  by  the  State, 

8  in  a  sufficient  number  to  allow  inferences  about 

9  the  adequacies  of  each  State's  surveys  conducted 

10  under  paragraph  (2).  In  conducting  such  surveys, 

11  the  Secretary  shall  use  the  same  survey  protocols 

12  as  the  State  is  required  to  use  under  paragraph 

13  (2).  If  the  State  has  determined  that  an  individual 

14  nursing  facility  meets  the  requirements  of  su^  c- 

15  tion  (a),  but  the  Secretary*  determines  that  the  fa- 

16  cility  does  not  meet  such  requirement,  the  Secre- 

17  tary's  determination  as  to  the  facility's  not  meet- 
lb  ing  such  requirements  is  bindiiig  and  supercedes 

19  that  of  the  State  survey. 

20  **(B)    Reduction    in  administrative 

21  COSTS  FOR  POOR  PERFORMANCi^.— If  the  Secre- 

22  tary  finds,  on  the  basis  of  such  surveys,  that  a 

23  State's  survey  and  certification  performance  is  i)ot 

24  adequate,  the  Secretary  shall  provide  for  a  reduc- 

25  tion  of  the  payment  otherwise  made  to  the  State 
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1 

under  section  1903(a)(2)(D   with  respect  to  a 

2 

quarter  equal  to  33  percent  multiplied  by  a  frac- 

3 

tion,  the  denominator  of  which  is  equal  to  the 

4 

total  number  of  residents  in  nursing  facilitie."  sur- 

5 

veyed  by  the  Secretar>  that  quarter  and  the  nu- 

6 

merator  of  which  is  equal  to  the  total  number  of 

7 

residents  in  nursing  facilities  which  were  found 

8 

pursuant  to  such  surveys  to  be  not  in  compliance 

9 

with  any  of  the  requirements  of  subsections  (b) 

10 

through  (e).  A  State  that  is  dissatisfied  with  the 

11 

Secretary's  findings  under  this  subparagraph  may 

12 

obtain  reconsideration  and  review  of  the  findings 

13 

under  section  1116  in  the  same  manner  as  a 

14 

State  may  s'^ek  reconsideration  and  review  under 

16 

that  section  of  the   Secretary's  determination 

16 

under  section  1116(aKl). 

17 

"(C)  Spfoial  surveys  of  compliance. — 

18 

Where  the  Secretary  has  reason  to  question  the 

19 

comrliance  of  a  nursing  facility  with  any  of  the 

20 

requirements  of  •iubsec*;'>ns  (b)  through  (e),  the 

21 

Secretary  may  conduct  a  survey  of  the  facility 

22 

and,  on  that  btsis,  make  independent  and  binding 

23 

determinations  concerning  the  extent  to  which  the 

34 

nursing  facility  meets  such  requirements. 

ERIC 


•HR  2270  IH 


149 


55 

"(4)  Investigation  of  complaints  and  moni- 
TOEING  compliance.— Each  State  shall  maintain 
procedures  and  adequate  staff  to — 

"(A)  investigate  complaints  of  violations  of 
requirements  by  nursing  facilities,  and 

"(B)  monitor,  on-site,  on  a  daily  or  other 
regular  basis  a  nursing  facility's  compliance  with 
the  requirements  of  subsectiors  (b)  through  (e) 
if-- 

*'(i)  the  facility  has  been  found  not  to  be 
in  compliance  with  such  requirements  and  is 
in  vlie  process  of  correcting  deficiencies  to 
achieve  such  compliance; 

"(ii)  the  facility  was  previously  found 
not  to  be  in  compliance  with  such  require- 
ments, has  corrected  deficienci^^s  to  achieve 
such  compliance,  and  verification  of  contin- 
ued compliance  is  indicated;  or 

"(iii)  the  State  ha*?  reason  to  question 
the  compliance  of  the  facility  with  such  re- 
quirements. 

"(5)  Disclosure  of  results  of  inspections 

AND  i^CTIVlTIES. — 
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2 
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4 
5 

7 
8 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 


''(A)  Public  information. — Each  State, 
and  the  Secretary,  shall  make  available  to  the 
public — 

''(i)  information  respecting  all  surveys 
and  certifications  made  respecting  nursing  fa- 
cilities, 

"(ii)  copies  of  cost  reports  of  such  facili- 
ties filed  under  this  title  or  under  title 


"(iii)  copies  of  statements  of  ownership 
under  section  1124,  and 

''(iv)  information  supplied  under  section 
I902(a)(38). 

''(B)  Notice  to  ombudsman. —  Each 
State  shall  notify  the  State  long-term  care  om- 
budsman (established  under  section  307(a)(12)  of 
the  Older  Americans  Act  of  1965)  of  the  State's 
findings  of  noncompliance  with  any  of  the  require- 
ments of  subsections  (b)  through  (e),  with  respect 
to  a  nursing  facility  in  the  State. 

''(C)  Notice  to  physicians  and  nursing 

FACILITY  ADMINISTRATOR  LICENSING  BOARD. — 

If  a  State  finds  that  a  nursing  facility  has  provid- 
ed poor  quality  of  care,  the  State  shall  notify — 
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1  *'(i)  the  attending  physician  of  each  resi- 

2  dent  with  respect  to  which  such  finding  is 

3  made,  and 

4  *'(ii)  the  State  board  responsible  for  the 

5  licensing  of  the  nursing  facility  administrator 

6  at  the  facility. 

7  *'(D)  Access  to  fbaud  control  units. — 

8  Each  State  shall  provide  its  State  medicaid  fraud 

9  and  abuse  control  unit  (established  under  section 

10  1903(q))  with  access  to  all  information  of  the 

11  State  agency  responsible  for  surveys  and  certifica- 

12  tions  under  this  subsection.". 

13  (b)  Increasing  Matching  Percentage  foe  Nurs- 


14  iNG  Home  Survey  and  Certification  Activities.— (1) 

15  Section  1903(a)(2)  (42  U.S.C.  1396b(a)(2)),  as  amended  by 

16  section  2(c)  of  this  Act,  is  further  amended  by  adding  at  the 

17  end  the  following  new  subparagraph: 


18  **(D)  for  each  calendar  qaarter  during — 

19  **(i)  fiscal  year  1990,  an  amount  equal  to  90 

20  percent, 

21  **(ii)  fiscal  year  1991,  an  amount  equal  to  85 

22  percent, 

23  **(iii)  fiscal  year  1992,  an  amount  equal  to  80 

24  percent,  and 
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1  "(iv)  fiscal  year  1993  and  thereafter,  an 

2  amount  equal  to  75  percent, 

3  of  so  much  of  the  sums  expended  during  such  quarter 

4  (as  found  necessary  by  the  Secretary  for  the  proper 

5  and  efficient  administration  of  the  State  plan)  as  are  at- 

6  tributable  to  State  activities  under  section  1921(i); 

7  plus". 

8  (2)  Section  190S(b)  (42  U.S.C.  1396b(b))  is  amended  by 

9  adding  at  the  end  the  following  new  paragraph: 

10  "(4)  In  making  payments  under  subsection  (a)(2)(D)  for 

11  a  calendar  quarter  beginning  on  or  after  October  1,  1992,  the 

12  Secretary  may  limit  the  sums  found  to  be  necessary  bised  on 

13  a  percentage  (not  less  than  100  percent)  of  the  mean  of  the 

14  costs  per  bed,  for  all  States,  for  nursing  home  survey  and 

15  certification  activities  under  this  title/'. 

16  (3)  Section  1903(r)  (42  U.S.C.  1396b(r))  is  amended  by 

17  striking  "paragraphs  (2)"  each  place  it  c^ppears  and  inserting 

18  ''paragraphs  (2)(A)'\ 

19  v4)  For  purposes  of  section  1903(a)  of  the  Social  Securi- 

20  ty  Act,  proper  expenses  incurred  by  a  State  for  medical 

21  review  Dy  independent  professionals  of  the  care  provided  to 

22  residents  of  nursing  facilities  who  are  entitled  to  medical  as- 

23  sistance  under  title  XIX  of  such  Act  sliall  be  reimbursable  as 

24  expenses  necessary  for  the  proper  and  efficient  administration 

25  of  the  State  plan  under  that  title. 
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1  (c)  Revision  of  Penalty  Provisions.— (1)  Section 

2  1903(g)  (42  U.S.C.  1396b(g))  is  amended— 

3  (A)  in  paragraph  (1) — 

4  (i)  by  striking  **or  intermediate  care  facility 

5  services"  the  first  place  it  appears  and  inserting 

6  **or  services  in  an  intermediate  care  facility  for 

7  the  mentally  retarded", 

8  (ii)  by  striking  **,  skilled  nursing  facility  serv- 

9  ices  for  30  days,", 

10  (iii)  by  striking  **,  skilled  nursing  facility 

11  services   or  intermediate  care  facility  services" 

12  and  inserting  "or  services  in  an  intermediate  care 

13  facility  for  the  mentally  retarded", 

14  (iv)  by  striking  **,  skilled  nursing  facilities, 

15  and  intermediate  care  facilities"  and  inserting 

16  **and  intermediate  care  facilities  for  the  mentallj 

17  retarded"; 

18  (B)  in  paragraph  (4)(B),  by  striking  *\  skilled 

19  nursing  facilities,  and  intermediate  care  facilities"  and 

20  inserting  "and  intermediate  care  facilities  for  the  men- 

21  tally  retarded"; 

22  (C)  in  paragraph  (6) — 

23  (i)  by  striking  subparagraph  (B), 

24  (ii)  in  subparagraph  (C),  by  striking  "inter- 

25  mediate   care  facility  services"   aiid  inserting 
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1  "services  in  an  intermediate  care  facility  for  the 

2  mentally  retarded'',  and 

3  (iii)  by  redesignating  subparagraphs  (C)  and 

4  (D)  as  subparagraphs  (B)  and  (C),  respectively; 

5  and 

6  (D)  by  striking,  paragraph  (7). 

7  (2)  Section  1902(a)(31)  (42  U.S.C.  1396a(a)(31))  is 

8  amended — 

9  (A)  in  the  matter  before  subparagraph  (A),  by 

10  striking  ''skilled  nursing  facility  services"  and  all  that 

11  follows  through  "where"  and  inserting  "services  in  an 

12  intermediate  care  facility  for  the  mentally  retarded 

13  (where",  and 

14  (B)  in  subparagraph  (B),  by  striking  "skilled  nurs- 

15  ing  or  intermediate  care  facility"  and  inserting  "inter- 

16  mediate  care  facility  for  the  mentally  retarded". 

17  (3)  Section  1902(a)(33)(B)  (42  U.S.C.  1396a(a)(33)(B)) 

18  is  amended  by  inserting      except  as  provided  in  section 

19  1921(d),"  after  "(B)  that". 

20  (4)  The  amendments  made  by  this  subsection  shall  not 

21  apply  to  a  State  until  such  date  (not  earlier  than  October  1, 

22  1990)  as  of  which  the  Secretary  determines  that — 

23  (A)  the  State  has  specified  the  resident  assessment 

24  instrument  under  section  1921(h)(2)  of  the  Social  Stcu- 

25  r'ty  Act,  and 
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1  (B)  the  State  has  begun  conducting  surveys  under 

2  section  I921(i)(2)  of  such  Act. 

3  (d)  Miscellaneous  Conforming  Amendments. — 

4  (1)   Section    I902(a)(44)   (42    U.S.C.    1396a(a)(44))  is 

5  amended — 

6  (A)  in  the  matter  before  subparagraph  (A),  by 

7  striking  ''skilled  nursing  facility  services,  intermediate 

8  cafe  facility  services''  and  inserting  ''services  in  an  in- 

9  termediate  care  facility  for  the  mentally  retarded",  and 

10  (B)  in  subparagraph  (A),  by  striking  "that  are  in- 

1 1  termediate  care  facility  services  in  an  institution  for  the 

12  mentally  retarded''  and  inserting  "that  are  services 

13  .ii  an  intermediate  care  facility  for  the  mentally 

14  retarded". 

15  (2)  Section  1903(a)(7)  (42  U.S.C.  1396b(a)(7))  is  amend- 

16  ed  by  inserting  "subject  to  section  1921(i)(3)(B),"  after  "(7V'. 

17  (3)  Section  1910  (42  U.S.C.  1396i)  is  amended— 

18  (A)  by  striking  "skilled  nursing  facilities 

19  and"  in  the  heading, 

20  (B)  by  striking  subset  fion  (a),  and 

21  (C)  by  redesignating  subsections  (b)  and  (c)  as 

22  subsections  (a)  and  (b),  respectively. 

23  (4)  Section  1866(c)  (42  U.S.C.  1395cc(c))  is  amended  by 

24  striking  paragraph  (^)  and  by  redesigi  ating  paragraph  (3)  as 

25  paragraph  (2). 
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5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 


SC.  5.  ENFORCEMENT  PROCESS. 

(a)  In  Genebal. — Section  1921,  as  inserted  section 
and  amended  by  sections  3  and  4,  is  further  amended  by 
Iding  at  the  end  the  following  new  subsection: 

"(j)  Enforcement  Pbocess.— 

"(1)  In  genebal. — If  a  State  finds  that  a  nurs- 
ing facility  no  longer  meets  a  requirement  of  subsection 

(b)  ,  (c),  (d),  or  (e)  and  further  finds  that  the  facility's 
deficiencies — 

''(A)  inmiediately  jeopardize  the  health  or 
safety  of  its  residents,  the  State  shall  terminate 
immediately  the  facility's  participation  under  the 
plan  and  may  provide,  in  addition,  for  one  or 
more  of  the  remedies  described  in  paragraph  (2); 
or 

"(B)  do   not   inmiediately  jeopardize  the 
health  or  safety  of  its  residents,  the  State  may 
terminate  the  facility's  participation  under  the 
plan  and  may  provide,  in  addition   for  one  or 
more  of  the  remedies  described  in  paragraph  (2). 
Nothing  in  this  paragraph  shall  be  construed  as  re- 
stricting the  remedies  available  to  a  State  to  remedy  a 
nursing  facility's  deficiencies. 

"(2)  Specified  remedies. — 

''(A)  LiSTiNG.—Except  as  provided  in  sub- 
paragraph (B)(ii),  each  State  shall  establish  by  law 
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1  (whether  statute  or  regulation)  at  least  the  foUow- 

2  ing  remedies: 

3  "(i)  Denial  of  payment  under  the  State 

4  plan  with  respect  to  any  individual  admitted 

5  to  the  nursing  facility  involved  after  such 

6  notice  to  the  public  and  to  the  facility  as 

7  may  be  provided  for  by  the  State. 

8  "(ii)  A  civil  money  penalty  for  each  day 

9  in  which  the  facility  remains  out  of  compli- 

10  ance  with  a  requirement  of  subsection  (b), 

11  (cUd),  or(e). 

12  ''(iii)  The  appointment  of  temporary 

13  management  to  oversee  the  operation  of  the 


facility  and  to  assure  the  health  and  safety  of 
the  facility's  residents,  where  there  is  a  need 
for  temporary  management  while — 

"(I)  there  is  an  orderly  closure  of 


18  the  facility,  or 

19  "(ID  improvements  are  made  in 

20  order  to  bring  the  facility  into  compli- 

21  ance  with  all  the  requirements  of  sub- 

22  sections  (b)  through  (e). 

23  "(iv)  The  authority,  in  the  case  of  an 

24  emergency,  to  close  the  facility,  to  transfer 
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1 

residents  in  that  facility  to  other  facilities,  or 

2 

both. 

3 

''(B)  Deadline  and  guidance. — (i;  i^xcept 

4 

as  provided  in  clause  (ii),  as  a  condition  for  ap- 

5 

proval  of  a  State  plan  for  calendar  quarters  begiii- 

6 

ning  on  or  after  October  1,  1989,  each  State  shall 

7 

establish  the  remedies  described  in  clauses  (i) 

8 

through  (iv)  of  subparagraph  (A)  by  not  later  than 

9 

October  1,  1989.  The  Secretary  shall  provide, 

10 

through  regulations  or  otherwise  by  not  later  than 

11 

October  1,  1988,  guidance  to  States  in  establish- 

12 

ing  such  remedies;  but  the  failuie  of  the  Secretary 

13 

to  provide  sucli  guidance  shall  not  relieve  a 

14 

State  of  the  responsibility    or  establishing  such 

15 

remedies. 

16 

'*(ii)  A  State  may  establish  alternative  reme- 

17 

dies  (other  than  termination  of  participation)  other 

18 

than  those  described  in  clauses  (i)  through  (iv)  of 

19 

subparagraph  (A),  if  the  State  demonstrates  to  the 

20 

Secretary's  satisfaction  that  the  alternative  reme- 

21 

dies  are  as  effective  in  deterring  noncompliance 

22 

and  correcting  deficiencies  as  those  described  in 

23 

subparagraph  (A). 

24 

**(C)  Funding. — The  reasonable  expendi- 

25 

tures  of  a  State  to  provide  for  temporary  manage- 
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1  ment  and  other  expenses  ass  '-^iated  with  irnple- 

2  menting  the  remedies  described  in  clauses  (iii)  and 

3  (iv)  of  subparagraph  (A)  shall  be  considered,  for 

4  purposes  of  section  1903(a)(7),  to  be  necessary  for 

5  the  proper  and  efficient  administratioi    of  the 

6  State  plan. 

7  "(D)  Assuring  compliance. — If  a  nursing 

8  facility  has  not  complied  with  any  of  the  require- 

9  ments  ol  subsections  (b)  through  (e)  within  6 

10  months  after  the  date  the  facility  is  found  to  be 

11  out  of  compliance  with  such  requirements,  the 

12  State  shall  impose  the  remedy  described  in  i 

13  paragraph  (A)(i)  for  all  individuals  who  are  admit- 

14  ted  to  the  facility  after  such  date  and  for  individ- 

15  uals  who  ai'e  in  the  facility  who  become  eligible 

16  for  medical  assistance  under  the  State  plan  J»fter 

17  such  date. 

18  "(3)  Secretarial  authority. — 

19  "(A)  Secretarial  reviews. — With  re- 

20  spect  to  a  State  nursing  facility,  the  Secretary 

21  shall  have  the  authority  and  duties  of  a  State 

22  under  this  subsection.  With  respect  tc  any  other 

23  nursing  facuiiy  in  a  State,  the  .^'^.cretary  may, 
2  pursuant  to  subsection  (i)(3)  and  except  as  provid- 
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1  ed  in  subparagraph  (B),  exercise  the  authority  of 

2  the  State  under  this  subseciion. 

3  ''(B)  Authority  with  respect  to  civil 

4  MONEY    PENALTIES.— In    exercising  authority 

5  under  subparagraph  (A)  in  imposing  a  civil  money 

6  penalty  under  paragraph  (2)(A)(ii),  the  Secretary 

7  may  not  impose  a  civil  money  penalty  that  ex- 

8  ceeds  $10,000  for  each  day  of  noncompliance*  and 

9  the  Secretary  shall  impose  and  collect  such  a  pen- 

10  alty  in  the  same  manner  as  civil  money  penalties 

11  are  imposed  and  collected  under  section  1128A. 

12  ''(C)  Continuation  of  payments  pend- 

13  iNG  REMEDIATION.— The  Secretary  may  continue 

14  payments  under  section  1903(a)  with  respect  to  a 

15  nursin;  facility  not  in  compliance  with  a  require- 

16  ment  of  subsection  (b),  (c),  (d),  or  (e),  over  a 

17  period  of  not  longer  than  3  months,  if — 

18  "(i)  the  State  survey  agency  finds  that 

19  it  is  more  appropriate  to  take  alternative 

20  action  to  assure  compliance  of  the  facility 

21  with  the  requirements  than  to  terminate  the 

22  certification  of  the  facility, 

23  "(ii)  the  State  has  submitted  a  plan  and 

24  timetable  for  corrective  actiort  to  the  Secre- 
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1  tary  for  approval  and  the  Secretary  approves 

2  the  plan  of  corrective  action,  and 

3  **(iij)  the  State  agrees  to  repay  to  the 

4  Federal    Government    payments  received 

5  under  this  subparagraph  if  trie  corrective 

6  action  is  not  taken  in  accordance  with  the 

7  approved  plan  and  timetable. 

8  The  Secretary  shall  establish  guidelines  for  ap- 

9  proval  of  corrective  actions  requested  by  States 
Ix.  under  this  subparagraph. 

11  "(4)  Effective  period  of  denial  of  pay- 

12  MENT. — A  finding  to  deny  payment  under  this  subsec- 

13  tion  shall  terminate  when  the  State  or  Secretary  (or 

14  both,  as  the  case  may  be)  finds  that  the  facility  is  in 

15  substantial  compliance  with  all  the  requ^ements  oi 

16  subsections  (b)  through  (e). 

17  '*(5)  Immediate  termination  of  participa- 

18  tion  for  facility  where  state  or  secretary 

19  finds    noncompliance    and    immediate  jeop- 

20  ARDY. — If  either  the  State  or  the  Secretary  finds  that 

21  a  nursing  facility  has  not  met  a  requirement  of  subsec- 

22  tion  (b),  (e),  (d),  or  (e)  and  finds  that  the  failure  imme- 

23  diately  jeopardizes  the  health  or  safety  oi  its  residents, 

24  the  facility's  participation  under  the  plan  shall  be  im- 

25  mediately  terminated  and  the  State  shall  provide  for 
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1 

the  safe  and  orderly  transfer  of  the  residents  eligible 

2 

under  the  State  plan  consistent  with  the  requirements 

o 
o 

of  subsection  (c)(2). 

4 

"(6)  Speci\l  rules  where  state  and  secre- 

5 

tary  DO  NOT  AGREE  ON  FINDING  OF  NONCOMPLI- 

6 

ANCE. — 

7 

''(A)  State  finding  of  noncompliance 

8 

AND  NO  SECRETARIAL  FINDING  OF  NONCOMPLI- 

9 

ANCE.—  If  the  Secretary  finds  that  a  nursing  fa- 

10 

cility  has  met  all  the  requirements  of  subsections 

11 

(b)  through  (e),  but  a  State  finds  that  the  facility 

12 

has  not  met  such  requirements  and  the  failure 

13 

does  not  immediately  jeopardize  the  health  or 

14 

safety  of  its  residents,  the  State's  findings  shall 

15 

control  and  the  remedies  imposed  by  the  State 

16 

shall  be  applied. 

17 

"(B)  Secretarial  finding  of  noncom- 

18 

pliance  AND  NO  STATE  FINDING  OF  NONCGM- 

19 

r-LiANCE.— If  the  Secretary  finds  that  a  nursing 

20 

facility  has  not  met  all  the  requirements  of  sub- 

21 

sections  (b)  through  (e)  and  that  the  fp^lure  does 

22 

not  immediately  jeopardize  the  health  or  safety  of 

23 

its  residents,  but  the  State  has  not  made  such  a 

24 

finding,  the  Secretary— 
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^  "(i)  may  impose  any  remedies  (other 

2  thm  termination  of  participation)  with  re- 

3  speet  to  the  facility,  and 

4  "(ii)  shail  (pending  any  termination  by 

5  the  Secretary)  permit  continuation  of  pay- 

6  ments  in  accordance  with  paragraph  (3)(C). 

7  "(7)  Special  rules  foe  timing  of  term.na- 

8  TI^V  OF   PARTICIPATION   WHERE   REMEDIES  OVER- 

9  LAP.-- 

1^  "(A)  State  and  secretariai  finding  of 

11  NONCOMPLIANCE    AND    TERMINATION,    BUT  NO 

12  IMMEDIATE    JEOPARDY,    TIMING    LEFT    UP  TO 

13  STATE. — If — 

1"^  "(i)  both  the  Secretary  and  the  State 

15  find  that  a  nursing  facility  has  not  met  all 

1^  the  requir    ents  of  subsections  (b)  through 

17  (e), 

"(ii)  neither  finds  that  the  failure  imme- 

1^  diatelv  jeopardizes  the  health  or  safety  of  its 

20  residents,  and 

21  "(iii)  both  fina  that  the  facility's  partici- 

22  pation  under  the  plan  should  be  terminated, 
2»^  the  State's  timing  of  l  y  termination  shall  control 
24  so  long  as  the  termination  date  does  not  occur 
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1  later  than  6  montiis  after  the  date  of  the  finding 

2  to  terminate. 

3  *'(B)  State  and  secretarial  finding  of 

4  noncompliance,   secretarial   finding  to 

5  TERMINATE,    BUT    NO    IMMEDIATE  JEOPARDY, 

6  TEMPORARY  DEFERRAL  TO  STATE. — If — 

7  both  the  Secretary  and  the  State 

8  find  that  a  nursing  facility  has  not  met  all 

9  the  requirements  of  subsections  (b)  through 

10  (e), 

11  "(ii)  ne-ther  finds  that  the  failure  in>me- 

12  diately  jeopardizes  the  health  or  safety  of  its 

13  residents,  and 

1^  "(iii)  the  Secretary,  but  not  the  State, 

15  finds  that  :he  ticility's  participation  under 

16  the  plan  shouH  be  terminated, 

1'  the  Secretary  shall  (pending  any  termination  by 

18  the  Secretary)  permit  continuation  of  payments  in 

19  accordance  with  paragraph  (3)(C). 

20  ''(C)  State  and  secretarial  i  inding  of 

21  NONCOMPLIANCE,    STATE    FINDING    TO  TERMI- 

22  NATE,  BUT  NO  IMMEDIATE  JEOPARDY,  TIMING 

23  UP  TO  STATE.— If — 

24  "(i)  both  the  Secretary  and  the  State 

25  find  that  a  nursing  facility  has  not  met  all 
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1  the  requirements  of  subsections  (b)  through 

2  (e), 

3  "(ii)  neither  fi^d^  that  the  failure  imme- 

4  diately  jeopardizes  the  health  or  safety  of  its 

5  residents,  and 

6  "(iii)  the  State,  but  not  the  Secretary, 

7  finds  that  the  facility's  participation  under 

8  the  plan  should  be  terminated, 

9  the  State's  decision  to  terminate,  and  timing  of 

10  such  termination,  shall  control. 

11  "(8)  State  and  secretarial  finding  of  non- 
12           COMPLIANCE,  BUT  NO  IMMEDIATE  JEOPARDY,  IMPO- 

13  SITION    OF    ALTERNATIVE    OR    ADDITIONAL  REME- 

14  DIES. — 

15  ''(A)    One    party    finds  additional 

16  REMEDY. — If — 

17  "(i)  both  the  Secretary  and  the  State 

18  find  that  a  nursing  facility  has  not  met  all 

19  the  requirements  of  subsections  (b)  through 

20  (e), 

21  "(ii)  neither  finds  that  the  failure  imme- 

22  diately  jeopardizes  the  health  or  safety  of  its 

23  residents,  and 

-4  "(iii)  the  Secretary  or  the  State,  but  not 

25  both,  establishes  one  or  more  remedies  whicii 
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1  are  additional  or  alternative  to  the  remedy  of 

2  terminating  the  facility's  participation  under 

3  the  plan, 

4  such  additional  or  alternative  remedies  shall  also 

5  be  applied. 

6  ''(B)  Overlapping  additional  or  alter- 

7  NATIVE  REMEDIES.— If— 

8  "(i)  both  the  Secretary  and  the  State 

9  find  that  a  nursing  facility  has  not  met  the 

10  requirements  of  subsections  (b)  through  (c), 

11  ''(ii)  neither  finds  that  the  failure  imme- 

12  d^ately  jeopardizes  the  health  or  safety  of  its 

13  residents,  and 

14  "(iii)  both  the  Secretary  and  the  State 

15  establish  one  or  more  remedies  which  are  ?d- 

16  ditional  or  alternative  to  the  remedy  of  ter- 

17  minating  the  facility's  participation  under  the 

18  plan, 

19  only  the  additional  or  alternative  remedies  of  the 

20  Secretary  shall  apply. 

21  "(9)   Construction.— The   remedies  provided 

22  under  this  subsection  are  in  addition  to  those  otherwise 

23  available  under  State  or  Federal  law  and  shall  not  be 

24  construed  as  limiting  such  other  remedies.  The  reme- 

25  dies  described  in  clauses  (i),  (iii),  or  (iv)  of  paragraph 
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1  (2)(A)  may  be  imposed  during  the  pendency  of  any 

2  hearing. 

3  "(10)   Sharing   of  information. — Notwith- 

4  standing  any  other  provision  of  law,  all  information 

5  concerning  nursing  facilities  required  by  this  section  to 

6  be  filed  with  the  Secretary  or  a  State  agency  shall  be 

7  made  available  to  Federal  or  State  employees  for  pur- 

8  poses  consistent  with  the  effective  administralicn  of 

9  programs  established  under  this  title  and  title  XVIII.". 

10  (b)  Conforming  Amendment. — Section  1902  (42 

11  U.S.C.  1396a)  is  amended  by  stril  ng  subsection  (i). 

12  SEC.  6.  EFFECTIVE  DATES. 

13  (a)  New  Requirements  and  Survey  and  Certifi- 

14  CATION  Process. — Except  as  otherwise  specifically  provid- 

15  ed  in  section  1921  of  the  Social  Security  Act,  the  amend- 

16  ments  made  by  sections  2  and  4  (relating  to  nursing  facility 

17  requireme\ts  and  survey  and  certification  requirements)  shall 

18  apply  to  nursing  ^cility  services  furnished  on  or  after  Octo- 

19  ber  1.  1989;  except  that  section  1902(a)(28)(B)  of  the  Social 

20  Security  Act  (as  amended  by  section  2(b)  of  this  Act),  relat- 

21  ing  to  requiring  Stale  medical  assistance  plans  to  specify  the 

22  services  included  in  nursing  facility  services,  shall  apph  to 

23  calendar  quarters  beginning  more  than  6  months  after  the 

24  date  of  the  enactment  of  this  Act. 
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1  (b)  Designation  of  Resident  Assessment  Instru- 

2  MENT  AND  ENFORCEMENT.— (1)  Except  as  Otherwise  specif- 

3  ically  provided  in  section  1921  of  the  Social  Security  Act  and 

4  except  as  provided  in  paragraph  (2),  the  amendments  n^ade 

5  by  sections  3  and  5  of  this  Act  apply  to  payments  under  title 

6  XIX  of  the  Social  Security  Act  for  calendar  quarters  begin- 

7  ning  on  or  after  the  date  of  the  enactment  of  this  Act,  with- 

8  out  regard  to  whether  regulations  to  implement  such  amend- 

9  ments  are  promulgated  by  such  date. 

10  (2)  In  applying  the  amendments  made  by  section  5  for 

11  services  furnished  before  October  1,  1989— 

^2  (A)  any  reference  to  a  nursing  facility  is  deemed  a 

13  reference  to  a  skilled  nursing  facility  or  intermediate 

14  care  facility  (other  than  an  intermediate  care  far'lity 

15  for  the  mentally  retarded),  and 

^6  (B)  with  respect  to  such  a  skilled  nursing  facility 

17  ur  intermediate  care  facility,  any  reference  to  a  re- 

18  quirement  of  subsection  (b),  (c),  (d),  or  (e)  is  deemed  a 

19  reference  to  the  provisions  of  section  I861(j)  or  section 

20  1905(c),  respectively,  of  the  Social  Security  Act. 

21  (c)  Waiver  of  Paperv^ork  Reduction.— Chapter 

22  35  of  title  44,  United  States  Code,  shall  not  apply  to  infor- 

23  mation  requi.  d  for  purposes  of  carrying  out  this  Act  and 

24  implementing  the  amendments  made  by  this  Act. 

O 


#HR  2270  IH 


169 


Detail#ti  Summary  of  H.R,  227Q 
Medicaid  Nuraino  Home  Quality  Tur^  Amendments  of  1987 
(Di  ngell-Waxjnan-Pepper ) 
Introduced  5/5/87 


Qvftrvlev 

The  purpose  of  che  bill  is  to  improve  the  quality  of  care 
available  to  Medicaid  patients  in  nursi^ng  homes.  It  revises  (1)  the 
requirenents  for  participation  by  nursing  homes  in  Nedicaidr  (2)  the 
process  by  which  compliance  with  those  requirements  is  monltoredr  and 
(3)  tba  remedies  available  to  Federal  and  State  aaencies  in  the  event 
of  noncompliance.    The  bill  does  not  affect  policies  relatir^  to  the 
participation  of  nursing  homes  in  the  Medicare  program.    The  bill  also 
does  not  change  current  Medical J  policies  relating  to  intermediate 
care  facilities  for  the  mentally  retarded.  The  bill  is  a  revision  of 
B.R.  5450,  introduced  in  the  99th  Congress  by  Mr.  Dinqell  and  Mr. 
Waxman,  which  in  turn  was  based  on  the  report,  imprftviny  the  Quality 
of  CATm  in  Wnraing  Homea.  issued  in  1986  by  the  Institute  of  Medicine 
of  the  National  Academy  of  Sciences. 

Requiremenfcg  for  Hurainy  Pagtllfct^B  (Section  2) 

The  current  law  distinction  between  skilled  nursing  facilities 
(SNPs)  and  incermediate  care  facilities  (iCFs)  would  be  eliminated,  as 
would  the  current  mandate  for  a  reimbursement  differential  between  SNF 
and  ICF  patients. 

The  bill  defines  nursing  facilities  as  institutions  primarily 
engaged  in  providing  nursing  care  or  rehabilitation  services  to 
residents.  Effective  October  1,  1989,  except  as  otherwise  noted,  all 
nursing  facilities  participating  in  t' e  Medicaid  program  would  have  to 
meet  the  following  requirements  relating  to  provision  of  services, 
residents*  rights,  preadmission  screening  and  resident  review,  and 
administration.    State  reimbursement  policies  toward  nursing 
facilities  would  have  to  take  into  account  the  costs  of  complying  with 
thes<^  requirements,  and  States  would  have  to  specify  the  items  and 
services  covered  by  their  pavm^nts  to  nursing  facilities. 

Requirement a  Relating  to  Prgvision  of  Sprvicea 

(1)  Quality  of  Life.    The  facility  must  promote  maintenance  ^r 
enhancement  of  the  quality  of  life  for  each  resident. 

(2)  Plan  of  Care.    The  facility  must  provide  services  in 
accordance  with  a  written  plan  of  care  which  describes  the  medical, 
nursing,  and  psychosocial  needs  of  the  resident  and  how  such  needs 
will  be  met,  and  which  is  periodically  revised  after  e^ch  resident 
assessment. 

(3)  Resident  ABnegsment.  Th^  facility  must  conduct  an  assesanent 
of  each  resident  which  describes  the  resident's  capability  to  perform 
daily  life  functions.    The  assessment  must  be  conducted  on  admission. 
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periodically  thereafter  (but  at  least  annually),  and  promptly  after  a 
significant  change  in  the  resident's  mental  or  physical  condition.  In 
conducting  resident  assessments,  the  facility  must  use  an  instrument 
developed  by  the  Secretary  or  one  developed  by  the  State  and  approved 
by  the  Secretary.    The  assessment  must  be  performed  or  coordinated 
(with  appropri*fe  participation  of  other  health  professionals)  by  a 
registered  nurse  who  must  certify  its  accuracy. 

(4)  Provialon  of  Servtgg«  an^  A/^tivitiea.  The  facility  provides, 
or  arranges  for  the  provision  of,  in  accordance  with  each  resident's 
written  plan  of  care:  (a)  effective  October  1,  1990,  24-hour  licensed 
nursing  services  su"    clent  to  meet  the  nursing  needs  of  its  residents 
(the  facility  need  .      provide  round-the-clock  services  by  registered 
professional  nurses,  but  it  must  employ  at  least  the  services  of  a 
registered  professional  nurse  on  the  day  tour  of  duty  7  days  a  week; 

(b)  physicians'  services,  and  specialized  rehabilitation  services,  (c) 
nedically-related  social  services,  (d)  pharmaceutical  services,  (e) 
dietician  services,  (f)  an  on-going  program  of  activities  designed  to 
meet  the  interests  and  physical,  mental,  and  psychosocial  needs  of 
each  resident,  and  (g)  routine  and  emergency  dental  services,  to  the 
extent  they  are  covered  under  the  State's  Medicaid  program.  The 
services  provided  or  arranged  to  be  provided  by  the  facility  must  be 
of  adequate  quality  and,  with  the  exception  of  those  described  in  (f ) , 
must  be  provided  by  qualified  persons  in  accordance  with  each 
resident's  written  plan  of  care. 

(5)  Murae  Aide  Training.  Effective  January  1,  1990,  any  unlicensed 
individual  employed  by  a  facility  to  provide  nursing  or 
nursing-reli.  ed  services  to  residents  must  eithe:  have  completed,  or 
be  enrolled  in,  a  training  program  approved  by  the  state  as  meeting 
ninimun  requirements  established  by  the  secretary  of  HHS.    No  nurs? 
aide  may  provide  nursing  or  nursing-related  services  to  residents, 
whether  during  the  course  of  tcaining  or  after  completion,  if  he  or 
she  is  not  competent  to  provide  those  particular  services.  The 
facility  must  provide  regular  performance  review  and  regular 
in-service  training  for  nMrse  aides. 

(6)  Physician  SMperviaion  and  runiral  PArnr^a.  The  facility  must 
ensure  that  all  health  care  to  residents  is  provided  under  the 
supervision  of  a  physician,  that  a  physician  is  available  i:o  furnish 
emergency  care,  and  that  clinical  records  are  maintained  for  all 
residents  which  include  the  resident's  plans  of  care  and  assessments. 

Requirements  Rglatln9  to  PealdPniift'  ^i^Olt^ 

(1)  RealdentB'  BishLfi.  The  facilUy  protects,  promotes,  and 
informs  e&ch  resident  of  his/her  rights  (a)  to  choose  a  personal 
attending  physician,  to  be  fully  informed  in  advance  about  care  and 
treatment,  and  to  participate,  vhere  appropriate,  in  planning  care  and 
treatment;  (b)  to  be  free  from  physical  or  mental  abuse,  corporal 
punishment,  or  involuntary  seclusion,  and  from  any  physical  or 
chemical  restraints  iirposed  for  purposes  of  discipline  or  convenience; 

(c)  to  privacy  with  regard  to  accommodations,  medical  treatment,  <^nd 
written  and  telephonic  communications;  (f)  to  confidentiality  of 
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personal  and  clinical  records;  (g)  to  reside  and  receive  services  in 
the  least  restrictive  environment;  and  (h)  to  voice  grievances 
concerning  the  care  provided  without  reprisal.    Administration  of 
psychotropic  drugs  to  any  resident  is  subject  to  annual*  independenLr 
external  review  for  appropriateness.  In  the  case  of  residents  adjudged 
incompetentr  the  rights  of  the  patient  shall  be  exercised  by  the 
person  appointed  under  State  law  to  act  on  the  resident's  behalf. 

(2)  Resident's  Tranafer  Riyhtm.  The  facility  oay  only 
involuntarily  transfer  or  discharge  a  resident  if  (a)  transfer  is 
necessary  to  neet  the  resident's  welfare,  as  documented  in  advance  by 
the  resident's  physician,  (b)  the  resident  no  longer  needs  the  level 
of  services  provided  by  the  facility,  as  docunented  in  advance  by  the 
resident's  physician,  (c)  the  safety  of  individuals  in  the  institution 
is  endangered  by  failure  to  transfer,  (d)  the  health  of  individuals  in 
the  facility  would  otherwise  be  endanged,  as  documented  in  advance  by 
a  physician,  (e)  the  resident  has  failed  to  pay  (or  have  paid  on  his 
or  her  behalf  by  Medicaid  or  other  payor)  an  allowable  charge  imposed 
by  the  institution,  or  (f)  the  facility  ceases  to  operate  or 
participate  in  Medicaid.  The  facility  must  notify  residents  and  their 
fauilies  at  least  30  days  in  advance  of  transfer,  except  when  a 
resident's  hv  lith  improves  sufficiently  to  allow  a  sore  inuoediate 
discharge  or  when  a  more  immediate  transfer  is  necessitated  by  the 
resident's  urgent  medical  care  needs,  as  recorded  by  the  attending 
physician  in  advance  of  any  transfer.  The  facUity  must  notify  the 
resident  of  (a)  the  reasons  for  the  transfer,  (b)  the  right  to  appeal 
to  the  State,  and  (c)  how  to  contact  the  long-term  care  onbudsroan  and 
the  protection  and  advocacy  programs  for  the  developmentally  disabled 
and  the  mentally  ill.    The  facility  must  provide  sufficient 
preparation  and  orientation  to  those  residents  transferred  to  ensure 
safe  and  orderly  discharge.    In  the  case  of  a  transfer  for 
hospitalization  or  therapeutic  leave,  the  facility  must  inform  the 
resident  of  the  State's  Medicaid  bed  hold  policy,  if  any,  and  the 
facility's  own  bed^hold  policy,  and  of  the  resident's  right  to  be 
readmitted  immediately  upon  the  availability  of  a  semi-private  bed  in 
a  case  where  the  hospitalization  or  leave  exceeds  the  State's  or 
facility's  bed  hold  policy. 

(3)  Acceaa  and  Visitation  Rights.  The  facility  (a)  permits 
immediate  access  to  any  resident  by  the  resident's  physician  or  a 
representative  of  the  Secretary,  the  State,  or  the  long-term  care 
cabudsman;  (b)  permits  immediate  access,  subject  to  '-easonable 
restrictions,  to  relatives  and  ethers  who  are  visiting  with  the 
resident's  consent;  and  (c)  permits  reasonable  access  by  ariy  entity  or 
individual  that  provides  health,  social,  legal,  or  other  services  to  a 
resident. 

(4)  Medicaid  Dificrimlnation.  The  facility  establishes  and 
maintains  identical  policies  and  practices  regarding  tr?  of'^r, 
discharge,  and  Kedicaid-covered  services  for  all  indiviouals 
regardless  of  source  of  payment,    with  respect  to  admissions,  a 
facility  does  not  (a)  require  individuals  applying  for  admission,  or 
residing  in,  the  facility  to  waive  their  rights  under  Medicaid  or 
Medicare,  and  informs  those  applying  for  admission  regarding 
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application  for  Medicare  or  Medicaid  benefits;  (b)  require  a 
third-party  guarantee  of  payment  to  the  facility  as  a  condition  of 
adniasion  or  continued  stay;  or  (c)  charge^  solicit^  accept r  or 
receive  any  payment  (including  gifts  or  donations)  as  a  precondition 
for  admitting  an  individual  to  the  facility,  or  as  a  requirement  for  a 
continued  stay  in  a  facility.  A  State  may  establish  more  stringent 
prohibitions  against  admission  discrimination  vis-a-vis  Medicaid 
patients. 

(5)  Protecfclon  of  R^aM^nt  PiinHa.    The  facility  provides  each 
reaident  access  to  his/her  personal  funds,  assures  a  full  and  complete 
accounting  of  each  resident's  funds,  and  establishes  a  separate 
account  for  residents*  funds. 

Requirftiqgnta  Relat^inn  to  Prpadmiiiiiion  firregnina  and  R»ni<1enti 
Review  fnr  Mer.t  Ally  111  und  M<>nt«ny  Retarded  p>«<d«>nt-fl 

(1)  Effective  January  1,  1989,  nursing  facilities  may  not  admit 
any  new  resident  who  is  mentally  ill  or  mentally  retarded  unless  the 
appropriate  State  agency  has  certified  prior  to  admiF>sion  that  the 
individual's  physical  or  mental  condition  requires  the  level  of 
services  provided  ty  a  nursing  facility  and,  if  so,  whether  the 
individual  requires  active  treatment  for  mental  illness  or 
retardation. 

Reouirementa  Relating  t-^  Adminlfltration  i>nd  nther  Mjittera 

(1)  Admlnlatrfltion.    The  facility  must  be  administered  in  a  manner 
that  enables  it  to  maintain  and  improve  residents'  well-being,  in 
accordance  with  criteria  established  by  the  Secretary  of  HHS.  The 
facility  must  provide  notice  of  any  change  in  ownership,  management, 
or  administration  to  the  State  licensure  agency.    The  facility's 
ackiinistrator  must  be  licensed  under  State  law;  effective  January  1, 
1990,  these  State  laws  must  meet  minimum  Federal  criteria  promulgated 
by  the  Secretary. 

(2)  Llcensinq  and  Mfe  Safety  Cod^.  The  facility  must  be  licensed 
under  applicable  State  and  local  law,  and  must  meet  Life  Safety  Code 
requirements  made  applicable  by  the  Secretary. 

(3)  Sanitary  and  infection  rontrol  and  Physical  Rnvironment.  The 
facility  operates  an  infection  control  program  and  is  built  and 
maintained  so  as  to  protect  the  health  and  safety  of  residents,  staff, 
md  the  public. 

(4)  Miaccllflneoufi.    The  facility  operates  and  provides  services  in 
compliance  with  all  Federal,  state,  and  local  laws  and  with  all 
accepted  pr osf essional  standards.    The  facility  meets  such  other 
requirements  relating  to  the  health  and  safety  of  residents  or  the 
facility's  physical  plant  as  the  Secretary  may  find  necessary. 
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In  connection  with  the  implementation  of  the  above  requireiner.es 
relatina  to  nur^tng  facilitieSf  Stu^ee  'fould  be  r^^quired  und'^''  thei 
Medicaid  progr«c  a  to  carry  out  the  follOi^ing  res^w^nsibilitipb. 


(1)  Specification  of  ^^urae  Aid»  Training  Programa-  The  ttate  must 
specify,  by  not  later  than  January  1^  1989,  the  nurse  aide  training 
programs  that  the  State  approves  as  meeting  the  minimum  requirements 
established  by  the  Secretary  of  HHS.    Training  programs  may  be  offered 
by  nursing  facilities  to  their  employees,  except  in  the  case  of 
facilities  that  have  been  determined  out  of  ccinp.iance  with  Medicaid 
requirements  during  the  previous  two  years,  whe  e  nursing  facilities 
provide  the  training,  the  State  must  make  the  tinal  determination  as 
to  whether  an  individual  who  has  completed  the  training  is  competent 
to  provide  nursing  and  nursing-related  servires.  whether  the  training 
is  provided  in  nursinc  facilities  or  elsewhere,  the  cost  of  the 
trainlnq  is  eligible  for  Federal  matching  payments  at  a  f  ^tiforrn  rate 
of  50  percent. 

(2)  Appeals  P^oceaa  for  Transfers.    Effective  for  transfers 
occurring  on  or  after  October  1,  1989,  the  state  n.u6t  provide  a  fair 
mechanism,  consistent  with  guidelines  establishef-;  by  the  Secretary, 
for  hearing  appeals  by  residents  of  involuntary  transfers. 

(3)  Nursitn  Facility  Arfmlnlgtrgtor  QnaT if icationa.  Effective 
January  1,  1990^  States  must  implement  lic^nsur^         iards  for  nursing 
facility  administrators  that  meet  the  minimum  cri^         established  by 
the  Secretary. 

(4)  Preadmission  Srrppnlna  &..d  Resident  pav<>w-    Effective  January 
1,  1989r  the  State  must  have  in  place  a  preadmission  screening  program 
for  the  mentally  ilJt  and  mentally  retarded  to  determine  the  need  for 
nursing  facility  care.    State  costs  of  preadmission  screening  would  be 
matched  by  Federal  funds  at  a  rate  of  75  percent.    Bowever,  FederC 
Medicaid  matching  payments  will  not  be  available  for  the  cost  of 
nuTfllng  facility  services  to  mentally  ill  or  mentally  retarded 
individuals  not  screened  prior  to  admission  after  this  date. 

Effective  April  1,  1990,  the  State,  through  the  appropriate  State 
ajency,  must  b  -re  review^td  each  mentally  ill  and  mentally  retarded 
resident  of  a  i  jrsing  facility  to  deteriuine  (a)  whether  the  individual 
requires  the  level  of  services  provided  by  a  nursing  facility  oi 
whether  the  individual  requires  the  level  of  services  provided  L>y 
another  inotitution,  and  (b)  whether  the  individual  requires  active 
treatment.  These  reviews  muBt  be  conducted  t    least  annually,  using 
minimum  criteria  developed  by  the  Secretary  of  HHS,  and  no  Federal 
Medicaid  matching  payments  would  be  available  for  patients  for  which 
timely  reviews  have  not  been  conducted.    State  costs  of  conducting 
these  resident  reviews  would  be  matched  by  the  Federal  government  at  a 
rate  of  75  percent. 

If  a  mentally  ill  or  mentally  retarded  resident  is  determineJ  by 
fuch  review  to  require  the  level  of  services  of  a  nursing  facility  and 
CO  require  active  treatment,  the  state  must  provide,  or  arrange  for 
the  provision  of,  active  treatment  at  state  expense.  (The  Secretary  of 
KRS  is  r^'^ponblble  for  defining  active  treatment  in  legulations) .  If  a 
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■entjlly  ill  or  mentally  retarded  resident  is  deterinine<:  not  require 
the  level  of  oervices  provided  bry  a  nursing  facility,  but  to  require 
•ctlve  treatment,  the  state  must  provide,  or  arrange  for  the  provision 

treatment  at  state  expense,    if  ouch  a  resident  has  been 
living  in  u  nursing  facility  for  at  lea!;t  2  1/2  years,  the  state  must 
glv*  the  resident  a  choice  of  remaining  in  that  facility  or  receiving 
services  elsewhere;  if  the  resident  chooses  to  remain  in  that 
facility.  Federal  Medicaid  matching  funds  will  continue  to  be 
f![inwi^fv.^°?  ^^f^  residents  stay,  even  though  the  resident  does  not 
require  the  level  of  services  in  the  nursing  facility.    If  thr 
resident  has  not  been  living  In  a  nursing  facility  for  at  least  2  1/2 
years,  the  State  must  arrange  for  the  safe  and  orderly  discharge  of 
J?£  if'^f^r^  ^^J"        facility,  iind  must  provide  for,  or  arrange  for 
?f  -^fli?!;        «ctive  treatment  after  Sischaroe,  at  State  e^nse. 
If  a  mentally  ill  or  mentally  retarded  resident  is  determined  not  to 
r^uire  either  the  level  of  services  provided  by  a  nursing  facility  ©r 
active  treatment,  the  state  must  arrange  for  the  safe  and  orderly 
dischaige  of  the  resident  frosi  the  facility. 

B**^  SecrPturv  of  H^i>H-h  and  Human  fi*>ry|^„  „ 
^tflAT^ina  Requirements  for  Hnr«<;y  parii """"" 

The  Secretary  hjis  the  responsibility  to  assrre  that  the 
requirements  for  nursing  facilities  are  imoleme  .ted,  monitored,  ard 
IlXfJf^S  protect  the  health  and  safety  of  residents.  In 

addition,  the  Secretary  must  develop  the  following  guide'  ine», 
standards,  and  criteria  in  connection  with  the  r.C"  nursing  facility 
requirements.    These  need  not  be  promulgated  as  reg.ilatJons. 

MiniBMB  HufM  Aide  Trfttning  Stflndardn.  The  secretary  mupt,  by  July 
1,  1999,  establish  minimum  standards  for  State  nurse  aide  training 
programs. 

^  ^^^f  \"gS9^*  Pronennfin  for  Trannffrw*  The  secretary  must,  by 
October  1,  1988,  establish  guidelines  for  fair  mechanises  for  heir i..g 
appeals  on  involuntary  transfers  of  nursing  facility  residents. 

..h-.  cf:?!fi*       Nnrn^ng  rnrility  AdainiBtrnrtfin.    By  October  l,  1989, 
the  secretary  must  establish  criteria  with  regard  to  (a)  governing 
oody  and  management,  (b)  agreements  regarding  transfers  of  residents 
H?rtJ!^^l'^,*^"?^^*^"'        disaster  preparedness,  (dj  medical 
ri^^i    '  i  !  J"^^ftory  and  radiological  services,  (f)  medical 
records,  and  (g)  resident  and  consumer  participation. 

Mura^ng  Fafinitv  Administratoi  Ouallf iraUmi^,  By  January  1,  1989, 
the  Secretary  must  develop  minimum  standards    o  be  applied  by  the 
States  in  licensing  nursing  facility  administrators. 

gf^t"^f  fgg  PfPfldmiRsion  .-^rrpeniny  and  RPBiri,>nt-  RAviAw.  By 
October  1,  1988,  the  Secretary  must  establish  minimum  criteria  for  use 
.^r^l  ?^f?^*iK"  conducting  preadmission  screening  and  resident  review 
/or  mentally  ill  and  mentally  retarded  individuals. 
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Jtesident  AsBeflBmentB  ffipctlon  31 

DeBl9nation  of  Instrument,  No  later  than  April  1,  1990,  the 
Secrstary  jnust  designate  an  instrument  (or  instruments)  to  be  used  by 
facilities  in  conducting  resident  assessments. 

^tate  Sp#ciflration  of  Infttrnment.  States  nust  specify  the 
irstrunent  to  be  used  by  facilities  within  their  jurisdiction  by  July 
\,  1990;  States  may  provide  for  the  Mse  of  a  different  instrument  than 
that  developed  by  the  Secretary  if  the  alternate  instrument  is 
approved  by  the  Secretary. 

Penalties  for  Palaif ication.    An  individual  who  knowingly  and 
willfully  certifies  a  materially  false  assesment  is  subject  to  a 
civil  money  penalty  of  up  to  $1000  per  assesonent;  an  individual  who 
knowingly  and  willfully  causes  another  individual  to  certify  a 
Materially  false  assessment  is  subject  to  a  civil  money  penalty  of  up 
to  $5000  per  assessment. 


Survey  and  Ce^ tif Iration  ffigction  41 

The  bill  repeals,  effective  October  1,  1990,  the  current  law 
requir^ent?  (and  associated  penalties)  for  an  annual  "inspection  of 
care"  of  each  nursing  hone  resident  and  for  the  periodic 
recertif ication  of  the  need  for  care  of  each  nursing  home  resident. 
(However,  if  implementation  of  the  resident  assessment  process  is 
delayed  beyond  October  \,  1990,  the  repeal  of  these  existing 
utilization  review  requirements  would  be  subject  to  a  commensurate 
delay.)    States  could,  at  their  option,  continue  to  conduct  annual 
"inspections  of  care"  using  skilled  medical  personnel  with  Federal 
Medicaid  laatching  payments  at  the  current  law  rate  of  75  percent. 

Stacg  and  Pgdcral  ReRpnnglh^ ^  ^t"  IfB    The  States  would  be 
responsible  for  certifying  the  compliance  of  nursing  facilities  (other 
than  those  owned  by  the  State)  with  the  Hedicaid  paTticipation 
reqnirements.    The  Secretary  would  be  responsible  for  certifying  the 
compliance  of  State-operated  nursing  facilities  with  these 
requirements.    In  (jeneiral,  certification  would  be  based  on  the 
following  two-step  survey  process,  although  any  facility,  at  any  time, 
would  be  subject,  at  the  discretion  of  the  state  or  the  Secretary,  to 
an  unannounced  extended  survey. 

Annual  Standartj  Survey.    Every  nursing  facility  would  be  subject 
to  an  unannounced  standard  survey  no  more  frequently  than  every  9 
months  and  no  less  frequently  than  every  15  months.    A  standard  survey 
must  also  be  conducted  within  2  months  after  any  change  in 
administration  or  management  of  a  facility.    The  survey  would  include 
CI)  an  audit  of  a  sample  of  resident  assessments  to  determine  their 
accuracy;  (2)  an  assessment  of  the  quality  of  care  provided  in  the 
facility,  as  measured  by  "key  indicators"  of  medical,  nursing,  and 
rehabilitation  care,  using  a  statistically  valid,  case-mix  stratified 
sample  of  residents,  and  (3)  a  review  of  the  facility's  compliance 
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iJ^r^^pinn^i  Si"/r"l'^*"^I  regarding  scope  of  services,  physician 
5y?!I?/^^°"        clinJcal  records,  residents*  righU,  medical 

records.    An  individual  who  Knowingly  and 
t^ii^?'^l^'i"'  "^^.^^^^'^  ^  notified,  a  nurS?^  f2cil?ty  of 
?«  .    4  °"  ^^^^^  ""^  *  survey  is  to  be  conducted  is  subject 

to  a  civil  noney  penalty  of  up  to  $2000.  wnauwuca  is  Buojecc 

»iiruf?^^?f^f  Jlli^r^'  ^•Ji  nursing  facility  which,  under  a  standard 
r^flti:^^*  ^?  Provide  poor  quality  care,  must  undergo  an 

jnSl^d  In'^r^iif?  T^**f.5^*  policies  and  procedures^hat 

f?K    ^^^!^*'  quality  outcomes  and  reviews  the  facility's 
coaplianoe  with  each  of  the  requirements  for  participation. 

1  il89^^L'']u!2f°^'  "S^  Pfrnonnfl.  The  secretary  is  required,  by  July 
ll^  JSl'^       aevelop  and  test  a  standard  survey  protocol  and  an 

rti^r*?ll'r^^LP'?''^°^       ^  ""^  ^        Stitea  and  the  Secretary. 
The  secretary  is  also  required  to  specify  ninious  requirements  for 
State  surveyors,  and  to  provide  for  training  of  Stati  and  Federal 
aurveyors  in  the  use  of  resident  assesff«^rtl.    States  Itt  twited  to 
?!!"*I^!u*?*'  reduce  inconsistency  in  the  appijcation  of  survey  results 

LlSTi'.'o'^*^'^"-  use  surveyors  who  hIvi,  wi?hiS 

the  previous  2  years,  served  as  a  consultant  to  a  nursing  facility? 

■>-nf!^^S!?J"^^^"^^^"  finrvpyn.  The  Secretary  is  required  to  conduct 
Sil  ct  \tl  Rtill^^''  facilities  in  each  State,  within  two 

SU^eMir^L!  ^"  otdet  to  assess  the  adequacy  of  the 

uMd  b^  Che  suies^  ""^  ""'^  ""^e  same  survey  prot^ols 

^J^'S'stfnSirS^o'? 

sllll       i5  Sf^       extended  survey  procedures  are  not  adequate,  the 
State  jrould  be  subject  to  a  reduction  in  Its  Federal  Medicaid  mitching 
f^Tl  lf  l^i  and  certification  activities  of  33  ^^Sint  of  thc^ 

^^^^  """J*^       residents  in  noncomplying  surveyed 
sfSiii  inSiH^'^!  ^^^:^^P"»ber  Of  residents  in  surveyed  facilities. 
States  would  have  a  right  to  appeal  any  such  penaltiea. 

muat^SIintfyS^i^SnJLrr'"'^^"^"^^       H^nltorlnq  rfimpllnnrf.    Each  state 
■uat  aamtaln  procedures  ano  adequate  staff  to  (a)  investiaate 
complaints  Of  violations  and  (b)\onitor,  on^ite    oS TdafJ^  or 
J2|^i?L^?i!'  *  f*cili.y«a  compliance  with  the  partlci^tion 

the  Sibl )g"lhl' rJ^I.^^^'l^^f^  ^^"^^^  make  available  to 

iiH4?*?i  L       results  of  all  surveys  conducted;  copies  of  Medicaid  or 
S^dlSiS        MiSr'^*'  ^t^t^  ^  facilities,  and  copies  of 

JlanSit'ors    li^nSi M ^''^fJ' ownership  and  significant  business 

f*    ^"  addition,  the  States  must  notify  nursing  home 
ombudsmen  of  aiy  adverse  quality  of  care  findings  or  othe? 
^?  52  Fi  f ^"^^"9  of  a  survey,    where  a  State 

finds  that  a  nursing  facility  has  provided  poor  quality  care,  the 

hiJe  r2«i'veS  i^or'Su.fiJv"''"^  physician  of  eacS  t.,iLtVVoun6  to 
nave  received  poor  quality  care  and  the  state  licensure  board  for  the 
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acvinlstrator  at  the  facility  involved.    Ftates  must  also  provide 
accc98  to  all  infornation  available  to  its  survey  and  certification 
agency  to  the  State  Medicaid  fraud  and  abuse  unit. 

Federal  Matchinff  Paymenta  fnr  fit/ite  Suivgy  ar.H  r^^rtif ication. 
Federal  Hedicaid  natching  funds  would  be  available  to  States  lor  the 
costs  of  nursing  hone  survey  and  certification  activitiea,  including 
the  costs  of  ooaplaint  investigation  and  monltorsr  at  a  rate  of  90 
percent  in  PY  1990,  85  percent  in  FY  1991,  80  percent  in  FY  1992,  and 
■"^  percent  thereafter.    As  of  FY  1993,  the  Secretary  could  linit  the 
4.  ^untn  paid  to  a  percentage  (but  not  less  than  100  percent)  cl  the 
■ean  of  the  costs  per  bed  for  all  State  for  survey  and  certification 
activities. 


gnforc^mgnt   < Sect ion  i\ 

Effective  October  1,  1989,  the  bill  revises  current  law  regarding 
enforcement  of  compliance  with  the  requirements  for  participation  as 
follows. 

fieneial  Prajnework*  if  the  state  (or  the  Secretary)  determines 
that  a  facility  does  not  meet  one  or  more  of  the  requirements  of 
participation,  and  that  the  deficiencies  immediately  jeopardize  the 
health  or  safety  of  its  residents,  the  State  (or  the  Secretary)  must 
immediately  terminate  the  facility's  participation  in  Medicaid,  and 
may,  in  addition,  provide  for  additional  remedies.    The  facility  would 
be  entitled  to  a  hearing,  but  only  after  termination  occurred. 

If  the  State  (or  the  Secretary)  determines  that  a  facility  does 
not  meet  one  or  more  of  the  cequiremerts  of  participation,  but  that 
the  deficiencies  do  not  immediately  jeopardize  the  health  or  safety  if 
its  residents,  the  State  (or  the  Secretary)  may  terminate  the 
facility's  participation,  and  nay,  in  addition,  provide  for  additional 
penalties  or,  instead  of  termination,  may  impose  intermediate 
sanctions.    Nhere  the  facility's  deficiencies  do  not  immediately 
jeopardize  health  or  safety,  termination  could  not  occur  until  atter 
the  facility  was  given  notice  and  the  opportunity  for  a  hearing; 
IntermediAte  sanctions,  however,  could  be  imposed  prior  to  a  hearing. 
Termination  of  a  facility's  participation  in  Medicaid  means  denial  of 
payment  for  existing  Medicaid  petients  as  ««ell  as  ariy  new  Medicaid 
patients. 

Altarnatg  fifcata  ftamgHlea     The  Secretary  is  directed  to  promulgate 
minimum  standards  for  intermediate  sanctions  for  noncompliance  by 
October  1,  1988.    Whether  or  not  the  Secretary  issues  this  guidance. 
States  must,  by  October  1,  1989,  have  in  place,  whether  by  statute  or 
regulation,  the  authority  to  impose,  without  prior  hearing,  the 
following  remedies:  (a)  o^nial  of  payment  for  any  individuals  admitted 
(or  oonvertina  to  Medicaic  from  private  pay  status)  after  a  specified 
dater  (b)  civil  money  penalties  for  each  day  during  which  the  facility 
remains  in  noncompliance;  (c)  temporary  receivership  during  the  period 
a  facility  is  being  closed  or  during  the  period  c  facility  is  being 
L  ought  into  compliance;  and  (d)  emergency  authority  to  close  the 
facility  and/or  transfer  patients.    State  costs  for  exercising  the 
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tcnporary  receivership  or  emerge  icy  closure  remedies  would  be  eligible 
for  Federal  Hedicai«^  matching  funds  at  a  rate  of  50  percent.  The 
Secretary  is  authorized  to  waive  these  requirements  if  the  state 
deaonstrates  that  it  has  in  place,  by  October  1,  1989,  the  authority 
to  ispose  alternate  sanctions  that  are  as  effective  in  deterring  and 
r«Bedying  n'  noonpllance  as  the  remedies  specified  above. 

Alternate  Federal  Remedi#a.  In  the  case  of  noncompliance  by  a 
State  nursing  facility,  or  any  ot..^r  nursing  facility,  where  the 
health  and  safety  of  residents  is  not  immediately  jeopardized,  the 
Secretary  nay  exercise  any  of  the  intermediate  sanctions  available  to 
the  State,  described  above.  The  Secreta4y  nay  inpose  civil  money 
penalties  up  to  $10,000  for  each  day  of  noncompliance. 

Rules  for  Qverlappin9  Sta^Lm  and  Fedgral  Remedies-     In  the  case  Of 
nonoonpl lance  where  a  state  and  the  Secreta-    have  made  dift  ent 
deternlnations  with  respect  to  compliance  Swatus  or  with  regard  to  the 
resedies  that  should  be  imposed,  ^he  following  general  rules  would 
apply: 

(a)  If  either  the  State  or  the  secretary  determines  that  a 
facility  is  not  in  compliance  with  the  requirements  for  participation 
and  that  the  deficiencies  immediately  jeopardize  the  health  or  safety 
of  the  residents,  then  the  facility  is  immediately  terminated. 

(b)  If  the  state  determines  that  a  facility  is  not  in  compliance 
with  the  requirenents  for  participation  and  that  the  deficiencies  do 
not  Jmnediately  jeopardize  the  health  or  safety  of  .he  residents,  then 
in  general  the  State's  select. on  and  timing  of  renc  ^es  governs. 

(c)  If  the  secretary  dete^^mines  that  a  facility  is  not  in 
s^plianoe  with  the  requirements  for  participation  and  that  the 
deficiencies  do  not  inmediately  jeopardize  the  health  or  safety  of  the 
residents,  and  th^  Secretary  believes  that  termination  is  appropriate, 
then  the  Scicretary  must  allow  the  State  3  months  to  apply  alternative 
sanctions  and  correct  the  deficiencies. 

(•3)  If  the  Secretary  has  proposed  remedies  other  than  termination 
base-    >n  a  determination  that  a  facilJ'-y  is  not  in  conpliance  with  the 
rcquii  lents  for  participation  end  that  the  deficiencies  do  not 
inaediately  jeopardise  the  health  or  safety  of  the  residents,  and  if 
the  State  has  nade  no  findings  and  propoced  no  remedies,  then  the 
Secretary's  selection  and  tining  of  reiDedi«8  governs. 

Expended  Noncomyl lance,     in  the  case  of  any  nursing  facility  thi^ 
is  not  in  compliance  with  aay  of  the  requirenents  of  participation  foe 
a  continuous  period  of  more  than  6  months,  the  state  and  the  Secretary 
nust,  without  prior  hearing,  deny  payments  for  newly  admitted 
residents  (or  existing  residents  converting  to  Medicaid  from  private 
pay  status)  until  compliance  is  achieved. 

Repeated  NoncQn^liancg-  in  the  case  of  any  nursing  facility  that 
is  repeatedly  out  of  compliance  with  any  requirement  of  participation, 
the  Secretary  or  the  state  may,  after  a  hearing,  terminate  the 
facility's  participation  in  Medicaid. 
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Mr.  Waxman.  I  want  to  call  on  my  colleagues  who  may  wish  to 
make  opening  statements  at  this  time.  Mr.  Whittaker. 

Mr.  Whittaker.  Mr.  Chairman,  I  have  no  prepared  opening 
statement  but  I  would  like  to  commend  you  and  Chairman  Dingell 
for  initiating  these  hearings.  I  very  much  look  forward  to  hearing 
the  testimony. 

Mr.  Waxman.  Thank  you  very  much,  Mr.  Whittaker. 

Mr.  Wyden. 

Mr.  Wyden.  Thank  you,  Mr.  Chairman. 

In  this  Congress,  one  of  our  top  prio.  ities  has  to  be  to  develop  a 
catastrophic  health  insurance  protection  program.  To  do  the  job 
right,  we  have  to  deal  with  the  great  catastrophe,  which  is  the  lack 
of  long-term  care  services.  It  seems  to  me  there  are  two  parte  to 
the  long-term  care  equation. 

One  is  ensuring  quality  of  care  and  the  other  is  giving  everyone 
access  to  care.  Your  bill,  Mr.  Chairman,  pute  quality  into  the 
system,  with  standards  for  residente'  righte  and  definitions  of  Med- 
icaid coverage.  Mr.  Chairman,  I  think  you  have  taken  the  first  es- 
sential steps  toward  ensuring  a  '  tter  quality  of  life  for  the  seniors 
of  this  country. 

I  think  there  are  additional  things  we  have  to  do.  i  would  like  to 
see  us  improve  quality  in  the  personal  needs  allowance.  Medicaid 
beneficiaries  receive  $25  a  month  for  personal  items  and  expenses 
from  the  Medicaid  program.  That  $25  has  to  pay  for  all  noncovered 
items  and  services,  such  as  laundry,  clothing,  tooth  brushes,  books, 
papers,  hair  cute  and  even  essential  medical  services  such  as  glass- 
es and  hearing  aids. 

Mr.  Chairman,  Fm  working  on  legislation  now  to  increa^  the 
personal  needs  allowance  by  $10  a  month  to  $35  a  month.  That 
money  has  been  set  aside  in  the  House  budget  resolution  this  fiscal 
vear  and  Fm  looking  forward  to  working  with  you,  and  oar  col- 
leagues in  the  minority  to  get  this  legislation  passed. 

It  seems  to  me  that  without  those  essentials,  we  really  haven't 
afforded  dignity  and  true  quality  health  care  services  to  older 
people  in  nu^^ing  homes. 

There  was  a  recent  survey  conducted  in  Northeast  Ohio  by  '.he 
ombudsman  program  there  and  it  found  that  if  the  personal  needs 
allowance  was  raised,  that  extra  money  would  be  used  for  under- 
wear, ice  cream,  clothing,  new  pillo\  ^  and  panty  hose,  hardly  the 
kind  of  luxuries  that  seem  to  be  extras.  They  are  fundamental  to 
ensuring  quality  of  care,  Mr.  Chairman. 

I  look  forward  to  working  with  you  and  our  colleagues  towards 
trying  to  beef  uo  the  personal  allowance  and  improve  quality  at 
the  same  tim  . 

Mr.  Waxman.  Thank  you  very  much,  Mr.  Wyden. 

Mr.  Fields. 

Mr.  Fields.  I  have  no  opening  statement,  Mr.  Chairman. 

Mr.  Waxman.  Mr.  Sikorski. 

Mr.  SiKORfi  u.  ITiEjik  you,  Mr.  Chairman. 

I  thank  yor  for  holding  these  hearings  on  nursing  home  reform. 
I  also  commend  you  and  the  Chairman  of  the  Full  Committee,  Mr. 
Dineell,  for  introducing  H.R.  2270,  the  Medicaid  Nursing  Home 
Quality  Care  Amondmente  of  1987,  based  on  the  Institute  of  Medi- 
cme's  1986  study. 
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The  desire  of  all  of  us  is  for  improvements  in  the  rights  and  qual- 
ity of  life  for  nursing  home  residents,  the  working  conditions  of 
those  who  make  their  profession  in  the  nursing  home  industry  and 
the  public  and  family  responsibilities  for  the  financing  of  quality 
long  term  care. 

I  developed  some  hands  on  knowledge  of  long-term  care  and  the 
needs  of  the  elderly  when  I  v/orked  as  an  orderly  at  the  St.  Fiancis 
Home  for  the  Aged  in  Breckenridge,  MN  as  I  went  through  high 
school  for  ZVt.  years.  I  started  at  75  cents  an  hour.  That  experience 
taught  me  a  lot  about  life,  professionalism,  dedication,  and  hard 
work.  It  fostered  a  commitment  to  better  long-term  care  and  I 
ended  up  on  the  Governor's  Council  on  Aging  and  the  Minnesota 
Board  on  Aging. 

As  a  State  Senator,  I  served  on  the  Health,  Welfare  and  Correc- 
tions Committee  for  6  years.  I  chaired  the  Finance  Subcommittee 
during  a  period  of  time  when  dramatic  cuts  in  programs  for  the  el- 
derly were  being  proposed.  It  was  not  an  easy  time  but  by  working 
together,  providers  and  advocates  and  legislators  were  able  to 
ensure  adequate  funding  for  crucial  services. 

My  experience  in  the  State  Senate  in  Minnesota  taught  me  a 
great  deal  about  the  risks  of  creating  long-term  care  hea.Hh  policy 
yithin  the  context  of  the  budget  process,  an  approach  characteris- 
tic of  this  administratior.  It's  one  where  you  go  into  a  room  and 
without  recorded  votes,  you  close  your  eyes  and  hold  your  nose  and 
make  some  votes  to  get  the  bottom  line  on  some  budget.  Nursing 
home  reform  is  an  important  step  beyond  such  shortsightedness. 

It  will  cost  some  money  on  the  front  end.  Xirk  Carson,  who  is  the 
head  of  the  Radison  chains,  an  extremely  successful  business  in 
Minnesota,  said  you  get  what  you  pay  for.  That's  true  in  long-term 
care  and  health  care  policy  generally. 

In  the  lonper  term,  this  reform  will  had  to  more  efficient,  effec- 
tive care  for  .he  elderly  and  disabled— if  we  pay  for  it.  The  need  for 
catastrophic  care  legislation  has  received  much  attention  from  the 
administration  and  in  this  rV)ngress  but  the  most  catastrophic  and 
preval(?nt  expenses  faced  by  the  elderly  are  not  acute  but  chronic; 
rescription  drugs,  nursing  home  care  and  home  health  care  costs, 
pending  for  preventive  services  is  also  largely  ignored,  f  ven 
though  such  investments  save  money  through  improved  ht  ith 
over  the  longer  term. 

Assuring  that  long-term  care  facilities  provide  the  best  possible 
services  to  the  elderly  and  the  disabled  is  an  importrjit  step  to- 
wards meeting  our  needs.  We  need  to  put  an  increasing  quantity  of 
money,  real  dollars,  into  (ong-term  care  and  we  need  to  be  sure 
that  those  dollars  are  well  spent. 

I  look  forward  to  wc  rking  with  the  Chairman  and  the  members 
of  the  subcommittee  towards  that  goal. 
Mr,  Waxman.  Thank  you  very  much,  Mr.  Sikorski. 
As  the  members  can  notice,  we  have  a  very  long  list  of  witnesses 
we  are  going  to  hear  today.  Let  nie  set  the  ground  rulet  for  this 
hearing.  We  are  going  to  make  all  the  prepared  statements  part  of 
the  record  in  full.  We  an  going  to  ha^'e  to  be  very  si  net  in  asking 
that  each  witness  spend  no  more  than  5  minutes  in  presenting  oial 
testimony  to  the  subcommittee.  We  will  have  to  be  equally  strict  in 
terms  of  the  5  minute  rule  for  members  to  ask  questions. 
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I  think  that  is  the  only  way  we  can  be  fair  to  everyone  involved 
and  make  sure  we  can  complete  the  schedule  for  today.  We  will 
probably  be  interrupted  with  House  votes  on  the  Floor  as  well. 

The  witnesses  making  up  our  first  panel  are  family  members  of 
nursing  home  residents.  Each  has  had  to  confront  firsthand  poor 
quality  care  in  chronically  deficient  nursing  homes.  It  is  because  of 
their  stories  and  others  like  them  that  the  Institute  of  Medicine 
report  was  issued  and  H.R.  2270  has  been  introduced. 

I  would  ask  that  they  now  come  forward  and  take  seats  at  our 
table.  We  have  Ms.  Mary  Fitzpatrick  and  Ms.  Sue  Mettel.  Ms.  Sue 
Mettel  is  from  Naperville,  IL,  where  she  serves  as  president  of  the 
Oxford  Land  Family  Council.  Ms.  Mary  Fitzpatrick  is  from  Madi- 
son, TN. 

I  want  to  thank  both  of  you  for  taking  off  time  from  work  and 
traveling  so  far  t<>  join  in  today's  hearing.  We  appreciate  your  will- 
ingness to  be  here. 

STATEMENTS  OF  MARY  FITZPATRICK,  MADISON,  TN;  AND  SUE 
METTEL,  PRESIDENT,  OXFORD  LANE  FAMILY  COUNCIL 

Ms.  Fitzpatrick.  Thank  you  for  inviting  me.  I  want  to  thank  you 
fo;  myself  and  all  the  patients  that  are  in  nursing  homes. 

My  mother  was  73  when  she  went  to  Belmont,  and  she  had  had 
Parkinson's,  a  congestive  heart  failure,  and  we  could  no  longer 
care  for  her  at  home,  and  we  were  advised  by  the  physicians  at 
Vanderbilt  that  she  needed  care  that  we  could  not  give  her  at 
home. 

We  took  her  to  this  Belmont  because  they  had  Vanderbilt  doc- 
tors, and  they  had  been  attending  her  for  years,  and  they  had 
started  a  program  there,  aud  that  waa  the  reason  that  we  chose 
Belmont. 

We  were  only  there  like  2  days  when  my  first  problems  occurred, 
and  it  was  just  a  continuation.  It  just  went  downhill  from  there. 
She  was  there  probably  6  or  8  weeks  when  she  developed  her  first 
bed  sores. 

Then  in  February,  they  moved  hei  to  the  skilled  /ursing  unit. 
She  was  in  the  intermediate  from  October  12  until  the  last  day  of 
February,  and  then  she  was  moved  upstairs.  And  from  then  on,  it 
was  just  downhill  all  the  way. 

She  died  on  July  7,  and  I  guess  in  June,  i  really  didn't  know  whr 
to  go  to.  I  didn't  know  about  ombudsmen.  And  finally  a  nurse  on 
the  evening  shift  had  told  me  about  SAGA,  which  is  Social  Action 
Group  on  Aging,  and  she  says,  'If  you  could  call  them,  they  maybe 
can  help  you." 

So  I  talked  with  them,  and  one  of  the  ladies  there  said,  ''Go  in 
and  take  pictures,"  and  I  hesitated  on  doing  that.  And  finally  it 
WPS  so  bad  that  a  friend  of  mine,  she  says,  "Well,  let's  see  if  we 
can't  find  out  about  who  to  go  to,"  and  she  found  out  about  Quality 
Assurance.  So  in  June— I  think  it  was  like  June  13 — we  called 
Quality  Assurance,  and  I  talked  with  a  Mr.  Saunders  there  and 
told  him  how  bad  the  situation  was,  and  he  says,  "Well,  we'll  go 
out  and  check  on  it."  And  I  said,  "How  soon  will  it  be?  We  need 
something  done  right  away." 
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'<tSf  **Probably  within  a  week,  a  few  short  days.'^  He  says, 
When  we  go,  you  won't  know,  nor  will  they  know,  when  we  re 
coming.  And  this  went  on  for  like  3  weeks.  And  then  the  week 
that  she  died,  it  did  occur.  And  on  Saturday,  which  was  July  7,  she 
passed  away,  and  on  Monday,  Mr.  Saunders  called  me  and  told  me 
they  had  be?n  there  the  previous  week.  They  had  found  all  these 
discrepancies,  and  that  they  were  going  in  to  close  for  admissions, 
and  as  they  were  talking  to  me,  there  was  a  team  of  doctors  and 
nurses  going  in. 
[Testimony  resumes  on  p.  208.] 

[The  prepared  statement  of  Ms.  Fitzpatrick  follows.  The  attach- 
ments referred  to  in  the  statement  may  be  found  in  the  subcommit- 
tee files:] 
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Testimony  of  Mary  Fitzpatrick 
before  the 

Subcommittee  on  Health  and  Environment, 
House  Commerce  Committee 
Tuesday,  May  12.  1987 

I  live  at  900  Woods  Lake  Drive,  Madison,  Tennessee  I  am  an 
underwriting  assistant  in  the  Nashville  office  o{  a  large  insurance 
company,  married  wiili  iwo  adult  c'lildren  I  am  the  daughter  or  Maggie 
Conley,  who  died  at  Belmont  Health  Care  Center,  now  known  as  Stratford 
Hail  Health  Care  Center,  m  July  1984 

Mv  mother  was  75  years  old  at  the  time  of  her  death  She  had  I'x/ed 
all  of  her  adult  life  m  Gallatin,  Tennessee  and  had  raised  three  children 
Until  disabled  by  a  stroKe  at  age  47,  she  had  worked  in  a  bag 
manufacturing  plant  My  lather  worked  all  of  his  life  m  a  lumber  yard 

Mv  mother  had  3u:tei^d  from  Parkinson's  disease  and  congestive 
heart  failure  for  some  time  prior  to  her  admission  to  the  nursing  h^me 
She  was  living  at  nome  with  mv  father  who  was  then  in  his  late  70's  and 
wlt^  mv  brother,  .enneth  McCullough  She  had  lost  most  of  her  speech 
but  could  still  walr,  witn  the  help  of  a  walker,  anc  our  rcimily  was  able  to 
care  lor  her      honnc  Our  own  care  for  her  at  home  vas  supplernentea 
bv  a  visaing  public  ne-aith  nurse  ana  a  dI^-  ^ical  therapist 

In  3'pptember  19^3.  my  mjtner's  condition  deteriorated  suddenly 
•jW'*'  -  r.'r  .0      'i^>".u:  a  v/?,?'};   "he  was  -^'iirii't *o  ^■y ^ri'l^^'lrX  'jn^^er^.Ty 

- ' '  '  '  "    •       - '  ' :     V.  -  . ,  ^  r  /  'r^  rv^  r-  ur  3 . r  ^  '       -  , «  - 
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I  tdvored  a  facility  close  to  my  norrr<:  iri  Maais^n,  which  is  d  Nashville 
suture,  DUt  the  facility  did  not  want  \o  ta^-e  ^t/  r-- :th?r  because  she  was 
a  Medicaid  patient    \  hospital  social  ^'Cf.ar  at  /arcervJt  recommended 
Belmont  Health  Care  Center,  which  was  cer.trallv  :ccated  in  rei-^tion  to  the 
nonces  and  j'^ts  :/  her  cn^^'iir^n 

Mother  had  been  gcing  to  Var.^er!^ilt  hospitii]  'or  years  and  a  social 
worker  told  me  that  Vanderbilt  doctors  had  startec*  a  program  at  Belmont 
and  she  would  have  a  Varilerbilt  doctor  assigned  to   er  Belmont  would  be 
the  only  place  the  Vanderbilt  physicians  would  be  available 

When  the  family  went  looking  for  a  nuising  home,  none  of  us  had 
any  prior  experience  and  we  did  not  know  what  to  look  for  We  were 
shewn  the  audi^orium/chapel,  the  lunch  room  -rd  one  of  the  four  floors 
with  patient  rooms  Based  on  what  we  saw,  and  on  the  recummendation 
of  the  hospital  social  worker,  we  decided  to  place  our  mother  at  Belmont 
and  she  was  transferred  there  from  the  hospital  on  October  12,  1983  She 
was  placed  in  an  intermediate  level  bed 

V/hen  my  mother  was  admitted  to  Belmont  she  h^d  lost  her  .ability 
to  speak  and  was  incontinent  However,  she  was  still  mentally  alert  and 
could  respond  with  gestures  to  questions  from  her  c^^ildren  In  fact,  the 
therapist  at  Vanderbilt  had  made  a  poster  with  different  squares  that  my 
mother  could  point  to,  to  indicate  what  she  wanted  or  needed,  or  her 
answer  to  a  question 

The  family  did  not  want  to  put  my  mother  into  a  nursing  home, 
but  the  doctors  said  there  was  no  cncice  The  n'^ht  berore  my  mother 
was  discharged  from  the  nospital  she  overheard  ^hem  talking  about  a 
nursing  home  clacerncnt  and  5on>:h:w  nanag:i      ?pca>:  for  th.c  !irst 
time  m  several  months  hy  getting  out  the  sing.e  ijuestion,  "Are  you  going 
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to  put  mc  In  that  place*^"  I  started  crying  but  promised  that  I  would  visit 
her  just  as  often  as  I  would  have  at  honne 

A  nurse's  aide  pronnised  my  mother  that  the  nursing  home  would  be 
just  like  a  small  hospital,  and  none  of  us  Knew  any  better 

The  owner  of  the  nursing  home  demanded  a  deposit  from  the  family 
In  order  to  take  mother  while  we  were  waiting  for  Medicaid  to  approve 
her  coverage  After  Medicaid  v  .s  approved,  and  paid  for  her  care  from^ 
the  date  of  her  admission,  he  still  refused  to  refund  our  money  u  was 
not  until  a  year  later,  and  after  many  complaint*^  to  state  financial 
auditors,  that  he  finally  refunded  what  amounted  to  a  double  payment 
for  services  covered  by  Medicaid 

From  the  first  day  of  her  admission,  my  mother  was  visited  on  a 
regular  basis  by  her  three  children  My  brother  changed  shifts  at  work  so 
that  he  could  visit  her  on  a  regular  basis  in  the  afternoon  I  went  by 
directly  from  work  and  was  there  by  5  00  each  afternoon  during  the 
week,  missing  dinner  to  stay  until  8  30  or  9  00  p  m  When  Mother  began 
-to  lose  weight  my  brother  and  I  would  eack  stop  to  pick  up  soup  at  a 
nearby  friend'^  house  or  a  milkshaKe  to  take  to  her  My  sister  Helen 
Dickerson,  also  came  several  nights  a  week  and  brought  food,  but  her 
hUsband  became  terminally  ill  with  cancer  and  she  was  not  able  to  come 
on  a  daily  basis 

On  Saturdays  my  brother  would  go  to  ^he  nursing  home  early  in  the 
morning,  while  I  would  v/ait  until  mid-morning  so  that  I  could  go  picK  up 
my  father  to  g:)  see  his  wife  Mcc  :>r  less  *hc  tame  schedule  '  ':is  fc  tv/c:: 
cn  Sunda\o  Mv  t'/own  children  -/vc  iid  J:^o  jo      visit  their  grnnamot-::- 
and  v/ould  tahe  their  grandfather  %/ith  them  on  occaSiOn  On  mo:t 
Saturdays  and  Sundays,  a  family  member  was  with  Mother  from  about 
^  00  or  10  CO  'n  the  morning  unM!  wcil  alter  dinner   V/henever  1  or  rr.\ 
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brother  were  unable  for  some  reason  to  conne,  we  would  notify  each  other 
and  get  friends  to  fill  in  for  us  There  was  never  a  day  during  my 
mother's  stay  in  the  nursing  home  that  she  did  not  receive  care  and 
attention  for  several  hours  from  family  rr?mbers  or  friends  from  outside 
the  facility 

My  mother  had  been  in  the  facility  for  two  days  when  the  first 
problems  appeared  I  visited  her  and  found  that  she  was  seated  in  her 
own  wastes  in  a  wheelchair  I  w^^nc  to  asK  for  an  aide's  help  in  changing 
her,  bi't  the  aide  on  the  floor  said  she  was  too  busy  I  then  went  to  the 
chapel,  where  I  had  found  tne  staff  usually  congregated  to  sit  around  and 
talk  The  staff,  who  were  sitting  there  chatting  with  each  other,  said  th<?y 
were  too  busy  A  couple  of  other  patients  said  my  mother  had  been 
moved  after  she  had  had  the  bowel  movement  jnd  had  been  sitting  m  her 
own  wastes  for  at  least  an  hour  and  a  half  I  then  went  back  and 
changed  Mother's  clothing  and  cleaned  her  up  myself 

Problems  immediately  showeu  up  with  the  food  When  my  mother 
first  went  into  the  facility  she  weis^hed  about  180  pounds  By  Christmas 
she  was  down  to  120  Not  only  was  the  food  unpalatable,  but  efforts  were 
not  made  to  leed  ^ler  She  would  cat  for  her  children,  and  retained  a  gODd 
a]5petite  She  becair.e  unable  to  ^eed  rcrself  and  there  were  inadequate 
staff  to  *wjKe  the  tim^  to  sit  and  feed  i^^.    The  racility  refused  to  change 
her  >.iet  to  include  more  of  the  foods  ^hat  she  willingly  ate  for  us 

My  dailN'  "ou^ine  quicKly  bf^carr^e  one  of  oieanin?.  up  my  mother's 
L^jj^hir.?,  'rer  ^riii  :^.3.^?;r:,  1^:'^  '  rers      i:or  as  i       "cd  each 
y.^:  zon  .J?*  ::  'he  orov'MC  fucn  basic  care,  but  1 

t:  njht  ::r  :j;p!i':i  o  be  ar'e  ■:   rr^v'^e  'bat  care  mvselr   1  cai-ne 
the  '//ednesday  oeforc  Thanksgiving  and  was  unable  to  nnd  any  clean 
-:r.%.rir  f:>r  Mo::  cr,  .vl,:  na.1  oce-:  !  "r^  ^r:  'ler  ^va^'c.  :cr  soni:  ^:mc   1  vva? 
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told  t'V  the  rvai:  that  thoic  vv^s  j  Jkw  poiicy  that  allowed  each  patient 
•^],  '  .v'.-^  ^v*t   '  :  *  c']^   :  jcrrundcd  to  .pojik  ptrsonallv  to  ^ho  facility's 
owr  :r   He  cor  Mr  mod  that  that  was  'he  policv  and  justified  it  on  the  basis 
\hat  he  W3S  nor  i  -^n^u^li  mone\'  r  :m  Medicaid  1  became  angry 

>r:.1  -a  ^:e:!      n  m_'  ra'^d  *Kat  ho  f  r-^i\  »         j  v:-!  >":vv'cd  n^c 
rc^.^  imcr^t*  icr  Nl^trxT  ^'^at  c\fternoon   Hovvcve:.  there  was  always  a 
shortage  of  clean  hnens  and  other  supplies  Keeping  Mother  clean,  even 
when  the  family  was  providing  the  labor,  wa^  a  constant  battle  A  family 
friend,  who  also  visited  several  days  a  week,  brought  surplus  washcloths 
that  her  husband  was  able  to  get  through  his  job  Many  days  a  search 
would  have  to  be  made  of  linen  closets  on  se\'eral  floors  m  order  to  find  a 
slr"l^l^  set  or  clean  bed?h?ets 

Of  course,  most  of  the  other  patients  m  the  210-bed  facility  lacked 
the  family  support  that  my  n. other  had.  and  they  simplv  lay  in  their 
own  wastes  indefinitely 

The  first  bedsores  appeared  after  my  mother  had  been  at  Belmont 
for  about  zix  weeks  The  first  couple  of  sores  showed  up  on  her  back  close 
to  her  taiibone  Neither  of  'he  sores  ever  went  away  By  the  time  of  her 
death  eighi  months  later  one  of  the  origmji  sores  qaeasuied  about  three 
inches  across  and  one  and  a  half  inches  deep 

New  sores  continually  developed,  and  the  ones  that  she  had  got 
worse  It  got  to  the  point  where  there  was  no  way  that  she  could  lie  that 
she  would  not  be  lying  on  a  bedsore  The  staff  simply  never  complied  with 
^he  instructions  about  turning  her  regularly,  and  she  was  physically 
unable  to  ^  jrn  herself  The  family  would  of  course  turn  her  while  wp 
^ere  there,  tut  she  was  supposed  to  have  been  turned  every  two  hours 
One  01  her  worst  sores  was  on  an  ankle  that  had  been  badly  injured  when 
a  s-taff  member  had  lowered  a  bed  rail  on  it    N\\^n  the  family  came  in 
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the  day  the  injury  occurred  and  round  what  had  happened.  I  asKed  three 
separate  me^ntcr  •  ?^  *''o  ru:::rz  '*y^      wnto  '.p       inc'<-1cnt.  but  it 
never  found  Jts  way  into  Mother's  medical  chart 

As  With  the  :cn?tant  bat*'c^     cr  rl:*ai:\*"s  \rcr,  ^he  !::m'^/  *accd  a 
constant  strur.glc  ""^'ci^'-g  Mot.^c'  ^'-:^eci  with  P'\-^1t1  -r-Mi^-al  -^'^c:''  :  '^'o 
hrought  from  home  a  couple  or  sheepskins,  and  thev  Gisappcarcd 
second  day  Mother  was  at  Belmont  Next  to  go  were  a  n^cKlace  given  to 
her  by  my  brother,  and  then  her  earrings  Most  of  her  Christmas 
presents  had  disappeared  within  the  first  weeK  af:er  the  holidays  The 
family  was  constantly  having  to  supply  new  gowns  to  replace  the  ones' 
that  disappeared  The  family  bought  a  wheelchair  for  Mother,  but  it.  too. 
kept  disappearing  from  her  room,  and  we  would  have  to  go  searching  for 
it  all  over  the  facility 

A  roommate  even  suffered  the  indignity  of  having  her  potty  chair 
and  bedpan  stolen  In  order  to  pad  the  growing  number  of  bedsores  and 
chafed  places  all  over  my  mother's  bodv,  the  family  Kept  bringing  pillows, 
but  they  too  would  disappear 

Not  only  would  the  staff  not  turn  my  mother  as  required,  or  bathe 
her  bedsores  and  keep  them  free  from  waste,  but  t^e  family  had  to  dress 
the  sores  themselves  Because  there  was  so  little  staff,  two  sympathetic 
nurses  taught  me  how  to  clean  the  bedsores  and  gave  me  the  name  of  a 
medical  supply  company  v  tere  I  could  get  special  dressings  I  bought  and 
used  these  dressings  on  a  regular  basis  The  nursing  home  administration 
kept  offering  the  alibi  that  thev  couldn't  find  cut  whether  the  pharmacy 
carried  these  dressings  I  was  later  ^old  by  the  pharmacist  that  such 
dressings  were  routinely  supplied  to  Bel.nrnfs  skilled  nursing  wards,  but 
that  the  administration  was  unwilliiig  to  spend  the  money  for  the 
dressings  for  the  intermediate  level  patients 
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Dehydration  was  also  a  problem  For  patients  liKe  my  mother  who 
wc'o  uricibjc      i^^ach  out  lor  w^iter,  they  :o'j!J  id  ::r  mcjns'  hours 
without  an\'th:n&  to  drjnK,  because  staff  would  not  come  around  to  give 
them  water  M\'  mo*hcr's  rocmmcitc  told  u«  ct  :.ne  incident  in  which 
Mother  hdd  daM:ed  <i  Kleenex  m  spiked  wa^c         ^''ov  .-jnd  held  it  in  her 
mouth  to  relieve  her  thirst 

In  late  February,  I  came  to  the  facility  anc.  found  my  mother  in 
what  was  apparently  a  state  of  shock  The''e  was  never  any  explanation 
of  what  had  happened,  but  one  of  her  legs  was  almost  entirely  blacK  and 
bJue  from  the  knee  down  We  were  told  that  Mother  would  probably  not 
survive  the  night,  but  she  did  Thereafter  she  was  moved  to  a  skilled  bed, 
where  she  remcsined  until  her  death  in  Julv  The  reason  for  moving  her, 
It  was  said,  was  that  she  was  refu«!'ng  to  eat  and  needed  to  be  tube  fed 

The  stench  in  the  skilled  unit  was  even  worse  that  on  the 
intermediate  floors,  because  now  added  to  the  smell  of  human  wastes  was 
the  smell  of  rotting  flesh  My  mother's  bedsores  had  a  terrible  odor  about 
them  One  of  her  roommates  had  a  foot  with  ga^.grene  which  was 
ultimately  amputated  [An  aide  later  testified  that  during  this  same 
period  another  patient,  who  was  a  cancer  victim,  developed  a  nest  of 
maggots  in  a  bedsore  on  his  foot,  which  was  subsequently  amputated  - 
See  newspaper  article,  attached  ] 

The  tube  feeding  process  was  unattended  by  staff  in  the  same  way 
that  other  nursinj  functions  were  neglected  The  tube  goes  through  the 
patient's  nose  down  to  the  stomach  A  pump  pushes  the  food  through  the 
tut'v  The  bcigs  would  ?,o  empty,  but  no  one  would  come  around  to  close 
tliern  uff  so  the  patients  ^ould  lie  there  wi^'h  the  tubes  down  their  threats 
and  tlie  pump  motors  running  My  brother  and  1  would  turn  off  Mother's 
tube  feeder  and  do  the  same  for  the  other  patients  in  her  room  One 
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evening  we  decided  to  wait  to  see  just  how  long  it  would  take  after  the 
:.ccicr:>  '^ere  ei^^^^^i  belcro  f.t:i!'  come  .n  to  tend  to  tlicm  We 

vaj^ed  an  hour  and  a  half 

One  riibx  a**-:;  N'fotho'  >  2:  ^^^cvoj  to  \h  ;  ^}  nu:s\r^  ted  -n 
ji  : .  .-ri  m  ^An-rh  o-      ^r.c        .   ^     '  .to-'oj   '  a---  '  t>  2*  ore 

J  the  other  wofTUT-  u)  the  locir.  ^>no  w>s  Irei^:^  tutc-red  h.^d  \'omtGd  all 
over  herself  and  was  lying  in  her  own  vomit  I  took  a  towe'  and  wiped  off 
her  face  and  reported  the  situation  to  staff  When  I  left  two  and  a  half 
'^ours  later,  no  one  had  ever  c^r^e  to  tend  to  the  woman 

The  following  night,  when  1  arrived,  the  same  woman  was  again' 
covered  with  her  own  vomit   !  ^gam  looked  for  staff  to  help  but  could  find 
ro  one  who  would  acknowledge  anv  resconsibilny  for  her   1  finallv 
pressured  one  aide  into  he'ping  me  when  I  started  cleaning  her  up  myself 

One  of  the  things  that  bothers  me  the  most  is  that  I  know  thdt  my 
mother  was  aware  of  what  was  going  on,  even  though  she  could  not 
express  herself  other  than  through  gestures  and  facial  expressions,  until 
siictly  before  her  death 

We  started  looking  for  somewhere  we  could  move  my  mother  to 
after  she  had  been  at  Belmont  about  a  month  and  IWwas  clear  that  the 
problems  were  not  ^jing  to  be  addressed  However,  by  that  time  she  had 
a  staph  infection,  and  no  other  facility  would  take  her  After  that,  she 
juit  continued  to  get  worse  and  wors^:,  so  there  was  never  any  possibility 
of  persuading  another  facility  to  accept  her,  although  we  tried 

There  was  never  any  infection  control  to  speak  or  during  the  months 
that  my  mother  *>'/as  m  the  intermediate  care  unit  and  suyffered  from  a 
staph  infection  Each  day  when  1  che^nged  her  linens  and  bedclothes,  I 
would  stick  them  in  a  plastic  bag  if  I  could  find  one,  but  often  just  left 
them  on  the  floor  in  her  room  It  was  only  after  she  was  moved  to  the 
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sKiUed  unit  that  I  noticed  nurses  handling  her  infected  bedclothing  with 
pl^'AK  cand  dispofing  seporitclv  or  the  soiled  '"^er.:  30  that  th:y 

would  not  contaminate  other  patients 

,  ^f       r^v>.'>\'  or  fricr."^?  vh:  wore  carir?  for  mv  rrc^he''  K'vw 
^  ^  ,  ^  ,    .       ,.,       -    //^  hj'^  "^cvcr  '^CT*'Cl  c  '"'"^^ 
:ir.Du:l.r,\2r.  program  and  were  rever  given  '  ny  notice  of  its  existence  or 
the  existence  of  state  or  federal  agencies  tha .  regulate  nursing  homes 
Finally,  in  June,  1^84,  after  my  mother  had  been  in  BelMont  for  nine 
months,  a  fr  lend  who  was  helping  to  care  for  her  said  that  surely  there 
mu$t  be  somebody  in  state  government  who  would  do  something  atJoiit 
th:5  5:tuat:?n  Sh?  srcnt  some  time  c:illin5;  around  and  finally  got  the 
narn^  ci  sOTiconc  on  the  Tennessee  Department  of  Health  and 
Environment's  nursing  home  inspection  staff  I  called  him  and  explained 
that  the  family  was  really  worried  about  retaliation.  I  said  that  before  I 
could  talk  to  him  I  had  to  be  sure  that  the  complaint  could  not  be  linked 
back  to  my  mother  if  the  nursing  home  tried  to  make  trouble  for 
whoever  was  responsible  for  an  investigation  He  promised  that 
confidentiality  would  be  protected  We  spent  about  45  minutes  on  the 
phone  and  he  said  that  they  would  get  right  out  a^  investigate  the 
situation  withm  the  next  few  days 

!  waited  and  waited  but  nothing  happened  A  few  days  after  my 
complaint  the  other  three  women  m  mother's  room  were  all  moved  out  of 
her  roonr  ror  different  reasons  withm  the  space  of  24  hours.  leaving  her 
alone  for  about  ten  days 

One  of  n^.y  complaints  to  the  state  had  been  that  I  wanted  Mother  s 
i-eJsorcs  tDken  care  ot  At  the  nursing  home  I  was  told  that  a  physician 
v/ould  have  to  order  that 

The  state  inspector  came  on  Tuesday,  July ^3,  but  I  didn't  know  it 
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On  Thursday  afternoon.  July  5,  when  I  came  in,  I  could  see  from 
the  doorway  that  Mother's  shcett  were  all  soaked  with  blood  She  was 
lying  on  her  side  crying  1  pullea  bach  the  covers  and  found  that  her 
tcdsorcs  had  been  debrided  right  ♦-ere  in  *ne  nursing  heme  Her  blood- 
soaxed  landages  had  not  been  chans;cJ  1  :i£ke:l  the  nurse  m  charge  :3r 
the  floor  to  please  change  tJ.e  bandages  She  first  refused  to  do  it.  saying 
they  had  been  packea  1  told  her  !  was  not  asK.ng  her  tc  change  the 
packing,  I  just  wanted  Mother  to  be  cleaned  up  Finally  she  did  that 

I  could  not  imagine,  given  the  <^cnousness  of  her  bedsores,  that  they 
would  have  oone  such  a  thing  without  taking  ner  to  the  hospital 
Debridement  is  '-uttmg  away  of  dead  tissue  :n  ocdsores  so  that  good  tissue 
can  come  tack  Debridement  is  not  necessarily  o  procedure  that  requires 
hospitalization  but  due  to  the  depth  of  Mother's  bedsores,  and  so  m.any  of 

.  doctor 

.hem,  I  was  shocked  that  the  /  haa  done  hers  at  the  nursing  home,  and 
ever,  .-norc  so  wnen  we  turned  her  and  i  realized  he   had  done  both 
hiDs  She  couldn't  lie  on  her  back  so  she  had  to  lie  on  one  side  or  the 
c*h?r   ?^e  must,  have  been  m  ac;ony  I  asked  what  they  could  do  for  the 
pjn.  u:id  ir.-i  num  said.  "Tylenoi  is  ah  we  :an  give  ' 

:  :t^\*ed  with  Mother  until  u  00  that  n'^ht  and  lifted  her  and 
turno:i  )r::  every  iw:  hours  Ec*wo>n  turnings  mv  br^.thcr  and  I  went 
ic.-^kmj  :ci  a  hospice  c:  somoploicc  wc  could  taKe  her  to  I  wanted  to  get 

waterbca  a^::!  jU5t  take  her  home  :^V.e  was  m  such  bad  shape  that  1 
-  *  :  nur--.  ^   :rjrj,e  cv-j  y--.o  *^^e        -^.r  '  c^r  loom  and  a?Kej 

'        *    '  ^  ^     .    z  -r>'t  dt^^  i^^r  *: 

V-^:*'  :  :i:-o  car^-        n?...*  rnc/rr.;;  jt  7  oO  a  m  she  was  m 
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jiUc  ottciding  to    another  po'jont.  Mid  I  50>cJ,   'V/cli,  I  ^  Jst  will  be 
j.v:\^iocl  '   T'-ic  Jiido  -.-^      "V^:7  f  t   ^  pTtlcr^'  !  i^'A.     f'iv  has  pot 
been  turned  She  is  iving  'n  cxactlv  the  same  posiMop  as  !  left  ^er  las^ 
:ii:',ht.  Pillows  the  rj'^:^''         .^vcvhif^^  ' 

I  ^h'rh  ^^Dti'ic  r^'Ctc'b'*,  wc*""  r  *  •  »'^v--. 

the  followins  day.  July  7.  1^84 

When  I  was  getting  ready  to  go  to  the  funeral  home,  1  received  a 
call  at  home  from  ^he  state  ipspcctor  He  said  he  was  calling  to  let  me 
»,now  that  they  had  just  been  out  a  few  da/s  ago  to  investigate  the 
allegations  I  had  made  three  weeks  earlier,  and  that  I  would  be  pleasfed  to 
know  that  thev  had  found  that  most  cf  mv  complaints  were 
substantiated  1  told  him  that  it  was  too  late,  and  that  Mother  was  dead 

The  undertaker  said  that  he  had  never  seen  a  body  in  such  bad 
condition,  and  he  had  to  enclose  the  lower  half  cf  her  body  in  a  plastic 
bag  * 

Just  a  few  days  before  my  mother's  death  c>nd  nearly  three  weeks 
after  my  complaint  to  the  state  agency  with  no  action  having  been  taken, 
a  sympathetic  nurse  at  the  facility  gave  me  the  name  of  a  volunteer 
orsaniiation  m  Nashville  that  I  "lad  never  heard  cf,  called  SAGA,  which 
:tands  for  Social  Action  Grcup  on  Agm?.  She  told  rre  not  to  let  her 
cinplover  knew  where  I  had  gotten  the  name  I  -^iiec  SAGA'S  number  an  J 
txplalned  what  had  happened,  and  the  apparent  failure  of  the  state  to  de 
anything  It  was  suggested  that  I  take  a  picture  of  mother's  bedsores,  and 
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perhaps  they  could  be  used  to  persuade  somebody  to  take  some  action  i 

iSiVt  ceforc  M::hcr's  deat,^ 

1  arr.  convinced  that  the  r*ai"e  riJd  em*^:'-*  bc^:*?  ^he"  went  out 

:o:rrr.iisi3ner  or  health  a:       %  :'';^:'-:opt  that  it  had  teen  the  practice  or 
many  inspectors  to  routinely  call  nursing  homes  to  w^rn  them  that  an 
inspection  was  about  to  occur,  and  to  ^cM  them  of  the  specific  complaints 
!  do  know  that  the  pledge  of  confidentiality  was  broken,  and  that  the 
written  report  at  the  :cmplaint  investigation,  wnich  was  given  to  Belrhont 
had  my  name  and  my  rrother's  nar-.e  olear'v  'egib'e  I  have  brougj..  a 
copy  of  the  com  d!  a  in  t  investigation  recort  w!\h  me 

!  went  to  a  hearing  in  August  that  was  to  decide  whether  Belmont's 
admissions  should  be  reopened  No  one  told  us.  when  the  owner's  attorney 
was  making  statements  about  what  a  good  nursing  hom.e  Belmont  was, 
and  that  they  weren't  guilty  of  all  these  charges,  that  I  could  have  made 
a  statement  After  the  hearing  was  over  we  found  out 

Since  my  mother's  death,  I  have  tried  to  work  with  other  people  in 
Tennessee  who  have  been  pushing  for  better  nursing  home  care  I  found 
that  although  Belmont  wds  one  of  the  worst  facilities  in  the  state,  there 
were  others  that  were  just  as  bad  I  have  compared  miy  experiences  with 
other  family  members  and  they  all  have  much  the  same  stories  to  share 
The  kinds  of  probitm*^  that  have  continued  over  the  years  at  Belmont  or 
S.i  jti'ord  Ha:l  :an  be  found  in  nursing  hcn'.e?  throughout  Tennessee 

I  ar:ci  iTASA  and  se\*eral  o'her  -anTiiiy  memrers  rrom  Eelmont 
tr ought  sur  m  state  c:urt  to  try  to  rorce  the  nursing  home  to  clean  up 
Its  operation  Several  or  the  other  plaintiffs,  who  had  loved  ones  still  in 
the  home,  were  afraid  cr  retaliation  and  asked  to,  bring  the  suit  in  the 
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name  of  John  Doe  or  Jane  Doe  They  were  denied  this  permission  and 
have  been  afraid  to  press  the  lawsuit  as  a  result  The  court  said  that  the 
lawsuit  could  not  be  used  as  a  class  action  to  help  other  people  who  are 
not  willing  to  come  forward  and  use  their  own  names  At  this  point,  I  am 
convinced  that,  at  least  under  the  laws  in  Tennessee,  there  is  no  way  for 
P'-ivate  individuals  to  try  to  use  the  courts  to  protect  their  loved  ones' 
rights  in  a  nursing  home 

I  was  working  for  a  large  insurance  company  at  the  time  that 
Mother  was  In  Belmont,  and  found  that  the  company  was  actually  the 
underwriter  for  Belmont   I  said  that  surelv  a  place  like  that  was  a  bad 
risk  One  of  the  company's  marketing  executives  said  that,  on  the 
contrary,  nursing  homes  were  a  great  moneymaker  for  insurance 
companies  He  said  that  if  r  »ople  were  hurt,  they  could  never  really  do 
anything  about  it,  and  that  the  only  real  exposure  was  workmen's 
compensation  claims  related  to  staff  back  injuries  from  lifting  patients  1 
see  now  that  he  was  right 

Nothing  has  changed  at  Belmont  since  my  mother  died,  other  than 
the  name,  which  was  changed  to  Stratford  Hall  to  avoid  the  bad  publicity 
thit  had  been  associated  with  the  o^d  name  The  investigation  of  my 
ccmplaint  led  to  a  suspension  of  admissions,  but  no  real  improvement 
occurred  Three  weeks  ago  Stratford  Hall's  admissions  were  suspended  for 
the  lourth  time  in  three  years   I  have  brought  along  a  copy  of  the  order 
::it^ached]  suspondm?,  the  adm'ssions,  and  you  can  compare  it  to  the 
:  ^"^.jljsin^  Invest  rjtion  mvolvins  mv  mother  i^lso  attached] -  Yoi'  v/ill  ^ee 
*r,  .*     :  '-rn<'  Mhngs  are  goir^  :n  'n^r*?  :\ow,  .ind  that  other  people's 

^-^c  i'l^u:^  n;r'.'j.^l:  t>    ^n-'r.c  Heil  that  my  mother  went  through 
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I  really  think  the  problem  comes  back  to  greed  on  the  part  of  the 
owner  He  would  noi  spend  money  for  enough  staff  or  supplies  or  food  or 
anything  else 

Yet  the  flow  of  taxpayers'  mon^v  to  tnis  nursing  home  has 
continued  without  interruption  Sr.ce  1983,  Belmont  has  received  $842,000 
on  Medicare  payments  and  $6  1  nnillion  in  Medicaid,  for  a  total  of  nearly 
$7  million  from  these  two  sources  alone 

Not  all  of  the  staff  were  lazy  or  unWnd  In  fact,  some  of  them  were 
very  kind,  but  they  did  not  last  The  indifference  ond  the  lack  of  Concern 
from  the  ownership  went  throughout  the  organization,  and  it  affected 
most  of  the  staff  eventually 

Now  there  is  talk  of  the  state  and  the  federal  government  closing 
down  Stratford  Hall  or  taking  away  its  Medicaid  certification,  which  would 
be  practically  the  same,  because  so  many  of  its  residents  are  on  Medicaid. 
Where  would  those  people  go''  We  tried  desperately  to  move  my  mother, 
but  there  was  no  place  for  her  to  go  People  are  waiting  in  line  to  get  into 
nursing  homes  in  Tennessee,  and  that  is  whv  suspension  of  admissions 
doesn't  work  Tennessee  has  not  had  civil  monetary  penalties,  and  there 
has  beer  no  way  to  spedk  to  the  owner  of  a  place  like  Belmont  in  the  only 
term^  he  understands  or  cares  about,  which  is  to  affect  his  own  profits 

I  don't  know- if  Tennessee  will  ever  enforce  nursing  home  standards 
as  It  should,  just  because  the  conrhcts  of  interests  among  the  people  that 
control  the  enfo»*cement  process  it  *hc  ^ane  time  that  my  mother  was 
dvm^  :it  Belmor.i.  a  patient  m  :i  •".iir^i^'.f,  h-::^ t  K.n?;spO't.  Tennessee 
'vis  also  b^ins;  ^I's.t.  v:*.^  t:z::^?s  Th:  rv'.-:f:;res  in  nis  :ace  were 
-r.:<:tt'J  with  rr^ii^ois  and  his  'arr.i'v  ;  on  plained  t  ■  state  inspectors,  but 
majority  leader  &i  our  state  Seni*^  ownea  an  interest  in  the  facility  No 


ERIC 


197 


enforcement  action  wca  taXen  until  the  patient  had  died  and  a  Nashvil'e 

TV  station  had  run  a  fcries  on  the  terrible  conditions  there 

NurSing  honnes  in  Tc^r>:s5ee  :ire  »-egulatod  fcv  the  Board  for  Licensing: 
Hcjilth  Core  Facilities  TiMrVeri  of  the  firteen  nienU"^ers  >irc  representatives 
:f  ^e^ulated  health  care  industries  There  are  no  consumer  members  Loft 
Year  a  state  coalition  of  senior  citizens  groups  tried  to  jet  a  consumer 
niember  added  to  the  board  Our  legislature  refused  to  do  so,  but  added  a 
third  nursing  home  administrator  to  the  two  nursing  home  industry 
representatives  already  on  the  Board  This  board  decides  what  rules  will 
govern  nursing  homes  In  Tennessee,  which  facilities  shaM  have  their  * 
admissions  suspended,  and  which  shall  have  their  licenses  revoked  Two  of 
the  three  nursing  home  members  were  appointed  to  their  positions  on  the 
board  even  though  they  had  operated  facilities  which  had  had  their 
admissions  suspended  This  board's  record  of  enforcement  is  just  what  you 
would  expect  from  foxes  guarding  a  henhouse 

The  people  in  nursing  homes  ar-J  their  families  are  afraid  and  unable 
to  do  anything  to  help  themselves  If  you  don't  do  something  for  them, 
nothing  will  ever  change 


15- 


ERLC 


199 


THE  TENNCSSEE  DLPARTMCNT  Of  IILALTH  AND  CNVIRONMCNT 


IN  THE  MA1TLR  OF: 
STRATFORD  l!ALL 

(fofmcrJy,  Belmont  Health  Care  Center) 
1400  Eighteenth  Avenue  South 
HtshvlUe,  Tciuicssce  37212 


BY  ORDCR  or  TJII 
COMMISSIONLK 


(Nursing  Home  Lleense  No.  6960) 

suspcnsiq;^  or  admissions 

In  exerc.se  of  my  authority  and  duly  under  Tennessee  Code  Annotated.  Section  G8- 
11-207(6).  !  now  fm:!  the  conditions  ,n  this  2lO>t)Cd.  l.ccnseC  nur.^n^  home  to  be 
letnmental  to  the  health,  safety  or  welfare  of  its  patients. 

This  conclusion  is  based  upon  the  findings  of  Department  inspectors  on  Marrh  26-27, 
April  3,  April  6,  and  Apru  13.  J987.  The  following  defieieneies  are  detn.Tiental  to  the 
hethh,  safety  or  welfare  of  the  patients: 

i 

1.      Very  simple  and  Usic  requirements  of  patient  care  wer^  not  met,  as  shown  by  the 
following  examples* 

At  11  00  a  m..  32  of  56  patient  beds  were  wet  wiln  urine  and  some  beds  had 
circles,  showing  that  they  had  been  wet  for  some  time.  At  6  p  m.,  8  other 
patient  beds  were  checl<ed  and  all  were  wet  witli  urme.  At  G  p  m  on  another 
day,  29  of  104  patients  were  wet  with  unnc  that  did  not  seem  lo  be  recent.  A 
resident  complamed  of  always  being  left  wet  all  nichl  S.milo:  findmcs  htid 
been  eited  a$  deficiencies  in  October,  1986  and  November,  1084 

^  P"^""  wos  found  on  a  bedsioc  table  w-th  q  large  umounl  of  bowel 

movrmeni.  but  it  req-  red  20  minutes  and  a  equcst  from  surveyors  to  remove 
It,  When  surveyors  sliowed  a  full  bedside  commode  to  a  facility  nurse,  the 
nurse  contended  that  there  were  no  nctins  to  clean  ond  d.s.,  feel  bed  pans  rnd 
eoinmodcs  Two  ■)  urinals  had  n  heavy  build-iip  of  s„rf.icc  d.rt  and  sl.i.ii.. 
'I  wo  (2)  other  com.node  chairs  were  full  of  urine.  At  least  4  patient  rooms  had 
a  very  sti  onj  odor  of  unnc   Similar  deficiencies  wci  e  cited  in  Octoher,  198G. 

c.  A  patient  was  observed  walking  down  a  hall  with  wet  pajnmas.  urinating  on  the 
floor  while  he  ate  cigarette  butts.  He  walked  post  clean,  but  uncovered, 
linens. 
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A  fcmolc  puticnt  hud  dried  itool  on  her  face,  in  her  hair,  on  her  hondi,  on  the 
bedrolls,  and  across  her  covers.  A  male  patient  was  found  ployinp  with  his 
svool,  which  he  hod  throw   on  the  floor  and  s-neorcd  on  himsc'f 

At  least  3  patients  had  no  covers  and  one,  who  had  only  a  wet  bhcet, 
complained  ihat  she  had  been  QSkin^'  for  a  blanket  throughout  ihe  night  On 
another  day  of  the  inspection,  4  patients  were  wet  with  urine  and  hnd  no 
eovers 

A  patient  hnd  been  awakened  5.00  a  m.  to  prepare  for  a  dialySis  treatment 
Al  G  00  a.m  ,  survcyois  found  linn  in  the  cafcterin,  asleep  with  his  fnce  laying 
in  French  toast  and  syrup.  Surveyors  asked  a  nursmg  home  official  to  assist 
him,  but,  two  (2)  hours  later,  he  remained  in  the  same  position,  althrugh  2 
other  patients  were  then  trying  to  help  him. 

V 

Several  patients  needed  grooming  (sjch  as  shaves,  nail  care,  hair  and  oral 
care),  but  the  nursing  home  lacked  toothpaste  and  had  only  4  combs  available. 
P  Mows  in  10  rooms  were  torn,  cracked,  stained  or  dirty,  and  no  replacements 
were  available,  although  this  same  deficiency  had  been  cited  m  Octobe. ,  1936. 

By  11-30  a  m  ,  6  of  12  patients  who  needed  baths  had  yet  to  receive  them.  By 
11  am.,  50  of  \b:  patients  had  yet  to  receive  their  scheduled  morning  care. 
Similar  deficiencies  had  been  citec<  in  October,  1986  and  November,  1984. 

Surveyors  found  a  patient  silting  m  a  shng  in  a  whirlpool  bath,  but  no 
auendunt  was  present  to  protect  the  patient  from  scalding  or  from  slipping 
out  of  the  device  into  the  water. 

Althou-h  the  same  deficiency  had  been  cited  in  October,  1985  and  November, 
1984,  4  of  5  restraints  checked  were  not  released  every  2  hours  and  residents 
were  left  :.illini;  in  chuirs  without  t>enefit  of  cxcicisc  oi  bulhroom  privileges. 

Although  cited  In  OctCv-T,  ;986  and  April,  1985,  31  of  103  call  lij^^hU  were  not 
accessible  lo  polienls  because  llnngs  were  broken  or  missing,  were  too  :.hort 
for  the  resident  to  reach,  did  not  activate  when  the  cords  were  pulled  or 
lighted  signals  in  a  different  location  than  the  area  in  whieh  the  signal  had 
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been  Qclivoted  In  o  cheek  on  one  floor  at  6*20  p.m  ,  nether  iclcphoncs  nor 
coll  hghts,  were  answered  by  the  nursing  home's  staff.  Thus,  rcsidenib  toulo 
not  summon  nssiilonce  when  needed. 

1.  AUhouch  died  in  October,  1986,  April,  1985  ond  November.  1934,  qv  icb.t  3 
patients  were  not  (jiven  privacy  when  doors  were  left  open  during  treotmen* 
Another  patient  stood  in  a  patient  lounge,  barefoot  and  in  a  hospital  jjown  thct 
exposed  his  buttocks  to  other  patients  who  were  eating  Surveyors  noted  that 
he  was  cnting  from  another  poticnfs  truy  und  called  the  incident  to  the 
otlenlion  of  the  nursing  home's  staff,  who  replied  thct  ihey  woulJ  get  hnn 
another  iroy  and  left  him  sitting  exposed  in  the  dining  areu. 

m.  In  one  area  of  the  nursing  home,  6  patients  needed  some  assistance  with 
eating,  but  only  one  patient  got  this  help.  Snacks,  scheduled  for  10  a.m.,  had 
not  been  distributed  by  11  a.^.  and  were  found  uneaten  on  bedside  tables  ul  2 
p.m.  Of  56  trays  observed,  18  were  served  late.  Patients  complained  of  cold 
food,  which  was  confirmed  by  thermometer  readings.  Sixty-two  (62)  of  126 
trays  had  substantial  waste  with  patients  eating  only  a  small  portion  of  their 
'^eal.  Two  (2)  diets  were  reversed  and  a  diabetic  received  a  pureed  diet  with 
ice  creom,  while  a  patient  on  a  pureed  diet  received  the  diabetic's  iray« 

Fundamental  nursing  practic  -s  were  deficient  und  patient  needs  for  skilled  nursing 
eore  were  neglected,  as  shown  by  the  following  examples, 

a.  Although  formally  cited  as  a  deficiency  in  October,  1986,  April,  1935  and 
November,  1984,  17  of  51  patients  observed  had  poor  body  positioning  without 
supportive  devices  needed  for  proper  body  alignment,  to  prevent  decubitus 
ulcers,  to  prevent  deformities,  nnd  to  avoid  contractui  es.  According  to  the 
nursing  home's  records,  the  number  of  patients  with  decubitus  ulcers  increased 
from  8  on  March  26  to  13  on  April  6. 

b.  As  cited  m  April,  1985  end  November,  1984,  catheter  care  wos  inadequate. 
Three  (3)  of  6  urinary  catheters  had  heavy  sediment  without  evidence  of 
increased  fluids,  periodic  evaluation,  foUow-up,  or  documentation  that 
physician  orders  had  been  followed. 
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c.  Trrce  (3)  of  10  patient  records  did  not  conUm  monthly  wcit*'  ts,  olthougl)  one 
(I)  record  documented  o  weight  meosurcd  on  a  day  when  ihe  fociUty's  i  eeorcli 
indietlcd  that  the  patient  was  hospilolized.  Similar  defieiencies  were  cited  m 
1984  and  I98S 


Medications,  which  physieitns  had  ordered  to  be  administered  at  9:00  a  m., 
were  5M11  being  given  at  11:05  a.m..  A  medication  error  rale  of  8.9%  was 
ealcululc(*.  Licensed  personnel  fi-lcd  to  wash  ihcir  hands  when  preparing  and 
administering  medieations.  On  onolher  day,  the  medieaiton  administration 
record  showed  that  19  medications  ond  treatments  were  not  done  on  a  floor  of 
the  nuriing  home  that  had  56  patients.  Medications  missed  included  Thecdur, 
Nitrostat,  Nitro  Ointment,  Persantine,  R?»glan,  and  Vislaril  Treatments 
omitted  in^Iu(^ed  extensions  of  the  knee,  application  of  Lidex  cream, 
Mycologcream,  and  Chemstix.  Personnel  records  showed  that  the  licensed 
practical  nurse  on  duty  wa\  simultaneously  working  on  two  (2)  other  floors 
with  sole  responsibility  for  the  nursing  care  of  132  patients. 


Deficiencies  .n  infection  control  techniques  were  founo  for  the  fourth 
consecutive  year.  Drainage  and  secretion  precautions  were  not  taken  when 
ordered  by  a  physician  in  one  (1)  case  or  when  obvious  in  a  second  cast!  with  o 
draining  infection.  As  had  been  cited  in  the  three  (3)  previous  years,  nursing 
personnel  neglected  to  wash  their  hands  after  direct  patient  care  and  before 
moving  to  another  patient.  One  (1)  resident's  dressing  was  8  or  9  days  old  ond 
had  stuck  to  the  wutnd,  causing  u  total  debridgement  of  xUq  wound  when  it 
was  finally  renoved. 


3.  Although  this  nursir.g  home  may  have  met  the  minimum  personnel  ratios  required  by 
regulation,  nursing  personnel  were  cituer  unprepared  or  un-iblc  to  nccl  lie  total 
nursing  care  needs  of  its  patients  This  conclusion  is  supported  by  the  above 
observations,  as  well  as  the  following  points; 

a.  Th-  performanco  observed  by  surveyors  indicates  o  lock  of  on-poing  in-scrvicc 
trainn.r  i  .ro'^.^.n  orcns  in  Ihc  facility,  msnfficicni  ^luff  dcvclopmciil,  poor 
comr,uni<2tions  between  departments  wUhin  the  home.  Inadequate  s\ipcrvislon 
of  nursing  -  are,  a  failure  of  supervisory  personnel  to  conduct  an  on-going 
evaluation  of  dcily  patient  needs,  nnd  a  lack  of  rcncbiHtative  nursing. 


ERIC 


20  G 


203 


b.  In  early  April,  the  facility  had  approtimotely  182  patients,  although  they  were 
unsure  of  their  exact  census.  Of  these,  24-?5  were  skilled  nursing-  palicnls  on 
the  third  floor  an  oximately  144  patients  required  "lotol  nursing  care" 

g  8  of  29  fi,*st-floor  pntienls  required  substantial  ossistanec,  of  5G  policnls 
on  the  second  floor,  26  were  incontinent  ond  8  required  assistance  to  cui,  13  of 
50  patients  on  the  third  noor  hod  decubili;  and  35  of  47  fourth-floor  pc'ucrUs 
were  incontinent).  The  nursinp  home  maintained  the  following  staff  to  serve 
these  patients 


Floor 

1 

2 

3 

4 

April  3rd/Day  Sliifl 

Patients 

29 

56 

50 

47 

182 

Nursing  Assistants 

1 

4 

5 

5 

15 

Licensed  Nurses 

0  5 

2 

2 

0.5 

5 

April  6th/ Day  Shift 

Patients 

29 

56 

47 

47 

179 

Nursing  Assistants 

1 

4 

5 

3 

13 

Licensed  Nurses 

1 

0 

2 

1 

4 

^pril  6lh/Cvcning  Shift 

Patients 

29 

56 

48 

47 

ISO 

Nursing  Assistants 

1 

2 

3 

2 

8 

Licensed  Nurses 

0.33 

0.13 

1 

0.33 

2 

Particular  concerns  are  the  single  aide  available  to  the  ?9  palienls  on  the  fust 
floor,  the  absence  of  any  licensed  personnel  on  the  floor  while  staff , take 
meals,  the  reduction  in  coverage  whenever  personnel  must  leave  their  ubsigned 
floor  to  obtain  supplies  or  to  respond  to  an  emergency,  a  single  nurse  being 
assigned  to  more  than  one  floor,  the  lack  of  a  Registered  Nurse  on  the  day 
shift  in  the  skilled  nursing  unit,  the  aides  beginning  o  second  shift  when  other 
personnel  did  not  report,  the  accummulalion  of  450  hours  of  overtime  worl 
during  the  last  pay  period,  and  the  lack  of  supei  vision  by  a  Re-islorcd  N'urse 
during  the  3  to  1 1  p.m.  shift. 

further,  interviews  with  employees  indicated  that  they  were  not  familiar  with 
the  needs  of  the  patients,  p^'-haps  due  to  their  short  tenure  and  the  lack  of 
training  One  of  the  nurses  had  been  there  less  than  n  week  anc  new  aides 
were  assigned  to  as  muny  as  10  patients  on  their  first  day  on  the  job,  before 
receiving  any  training.  The  in-service  training  coordinator,  who  has*  worked 
there  5  months,  did  not  know  how  many  patients  were  in  the  home,  who  was  on 
duty,  or  which  workers  had  been  trained.  At  8:10  a  m.,  personnel,  who  had 
reported  at  7  00  a.m.,  had  yet  to  find  the  key  to  the  medication  cart  for  the 
skilled  nursing  unit,  an  example  of  the  problems  throughout  the  facility. 
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It  IS,  therefore,  OHDCRCD,  ihoi  this  licensed  nursing  home  shall  not  Qd',)it  any  new 
patients  or  residents  nnlil  such  time  that  further  orders  may  be  issvief!  This  s>i:ocn:>ton 
shall  coni.nue  until  1  am  shown  that  these  conditions  hove  been  corrected  unJ  v. ill 
continue  to  remoin  eorrected,  is  required  by  Tennessee  Cede  Annotated,  Section  G3-11- 
207(b). 


This  nursing  home  was  advised  o^  many  of  these  problems  on  March  27lh,  bot  hod 
not  eliminntcd  the  detriments  to  patients'  health,  safety  or  welfare  by  April  I3'h  Civc. 
the  lengthy  disciplinary  history  of  this  facility  under  its  current  ownership,  its  repetition 
wJthin  6  month,  of  8  violations  of  the  federal  requirements  to  parlicipnle  m  the  Medicare 
•nd  Medicaid  programs,  and  its  repetition  of  the  same  deficiencies  for  4  consecutive 
years,  this  Department  has  no  expectation  qs  to  when,  or  if,  this  suspension  of  admissions 
may  be  removed. 

A  hearing  into  this  matter  will  be  conducted  before  the  Board  for  Licensing  lleaPh 
Care  Faeilities  on  Wednesday.  June  24,  1997  at  9.00  a.m.  at  237  Plus  Park  Doulevard, 
Nashville.  Before  the  hearing,  additional  charges  will  be  fued  upon  docket  number  17.17- 
D-87-0270A.  Upon  the  nursmg  home's  written  request,  a  more  prompt  hearing  may  be 
held  before  an  administrative  judge  or  before  the  Board  for  Licensing  Health  Care 
Facilities.  Should  they  elect  to  meet  in  special  session.  Upon  hearing  the  matter,  the 
Board  or  administrative  judge  may  continue,  revoke  or  modify  the  suspension  of 
admissions;  revoke,  suspend  or  condition  the  license  of  the  nursing  ho  and  enter  such 
other  orders  as  deemed  necessary,  all  as  provided  by  Tennessee  r^de  Annotated,  Sections 
68-ll-207(b),  68-1  1-208,  and  4-5-301  et  seq. 

1  further  f;nd  that  the  deficiencies  in  this  nurs.ng  home  tht  eaten  scrioub  bodily  hm  m 
to  the  patients  or  residents  of  the  facility  As  is  rcq-nrcd  by  Tennessee  Code  Annotated, 
Section  C8H  1-221,  I  will  appoint  one  or  more  special  monitors  to  bo  present  ,n  the  facility 
for  at  least  twenty  (20)  hours  each  week,  to  observe  the  operation  of  the  facility  with 
attention  to  those  aspects  cited  in  this  Order,  ond  to  submit  pcuodir,  written  reports  to 
me.  The  facihty  shall  be  hnble  for  the  costs  of  such  spcciul  monitois  until  the 
deficiencies  have  been  corrected  and  no  part  of  such  costs.shall  be  recoverable,  cither 
directly  or  indirectly,  from  the  Medicoid  mcdienl  assistance  program. 

CITLCTIVC  ol  S  rv3  41_.m.  on  iliis_[^  day  of  April,  1087 


Commissioner 

Q  Jmc4 
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roMPLAINT  INVESTir.ATinN 

NAf4E  ANn  AOnRESS  OF  FAriLITY 

Belmont  Mcal:h  ''arc  f'entrr 
\ftOO  ISth  Avenue  South 
Na$hvtHc,TN  37213 

NAME  ANn  AOnRCSS  OF  COHPLAINANT 


ALLEGATIONS 


(1)  Mother  t^gfi^^^^TTO  has  several  bad  Hccnbiti.  One  on  left  h.p  was 
ordered  debrided  by  physician  and  waj  not  dc*5rided. 

(2)  Food  IS  brought  to  room  for  feeders  and  left  for  2  hours  before  being 
fed.  ^ 

(3)  ♦  'rine  remains  on  floor  for  hours  be for^  br ini;  rlrnned  up. 
{'•*)  Bandages  on  decubiti  are  not  replaced  uhen  thry  'all  of. 
(5)      Patipnts  are  noi  turned. 

t6)  *^eats  are  very  st'ant.  Sntiiraday,  Tune  9,  I9S<»  evcninj;  tica!  ronsistcd^ 
of  2  inch  square  of  leMo,  2  slices  o'  stale  white  bread  and  I  sccop  of 
pimento  cheese. 

(7)  Lots  o'  emplovees  do  not  speak  English  and  arc  unnble  to  ronunnmn tc 
with  residents. 

(S)  \\^rs^£op*g«y3  neht  foot  is  bruised,  caused  by  pullm*;  brr'rails  down  on 
loot. 

(9)     There  are  no  wash  cloths  for  resident  use. 
(lO)      Patients  are  left  up  in  chairs  for  hours. 
INVESTir.ATION 

(a)  '"):.:c  and  Ttmc  o?  In /estimation 

Tuesday  -  3uly  3,  I9S(»;  S:30  a.m.  to  1-30  p.m.  and  continued  Monday, 
Tuly  9^  19S(»  through  "'rdnesday  Ivily  11^  19S'4. 

(b)  Names  of  Investigator 

Martha  Batchelor,  ".N. 
Olenc  "nc'c'wood,  MS"' 
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(c)  Announced  or  Mnannounccrf 
*  'nonnounced 

(d)  Persons  Interviewed 

'"inriy  Irwin,  fl/l.,  Director  of  ^'lursing 

Pv.  Newton,  LPN,  Treatment  Nurse,  Trd  Flonr 

Elbrcc  Stewart,  Food  Service  Supervisor 

STATCMCNTSroN'^ERNINC  COMPLAINT  ALLECATIOf 

^"oTnplainl  investigation  was  begun  on  Tv,es'<3y,  Inly  "J,  1980  at  SO")  a.m.  with 
cntrar.ce  conference  with  J^indy  Irwm,  '^.N.,  '^^'^l,'  to  existing  con('iiion'i 
faind  in  facMity  on  this  day,  the  decision  was  made  by  Larry  Sanders,  \cting 
Tlegional  Administrator  to  conduct  a  full  svirvey  on  *^onday,  luly  9,  195(i. 
The  complamt  investigation  was  completed  during  jhi»  survey. 

Allegation  (i)  *  On-site  observation  of  resident  twBHHBW^ffl  on  7-1.5'< 
rcvraled  rfucubiti  of  hoth  hips  approximately  9  cm  each,  deep  \n<i  draining; 
decubitus  of  coCyx  approximately  0-5  cm  -  deep  and  draining;  decubiti  of 
both  feet  approximately  3-<»  crrt  each  and  draining;  doCvibitus  on  back 
approximately  cm  and  draining.  Small  open  lesions  were  noted  on  rars. 
leview  of  resident  record  revealed  no  vvntte.  order  for  '*e*>r  de  "^ent  bi 
physician.  Mowever,  during  survey  on  7.9-S'j  the  nursmg  progress  notes 
documented  the  debridement  had  been  performed  by  the  physician  on  7-5-jo. 
This  allegation  was  not  substantiate'^. 

Allegation  (3)  -  On-site  observation  of  meal  service  revealed  trovs  ser/od  m 
residents  and  left  at  bedside  for  long  periods  o'  tune  before  the  rcsuVni  wa} 
fed  cr  assisted  \i*ith.  the  meal.  This  was  substantiated. 

Allegation  (3>  -  Observation  resident  roo'ns  and  hallwav  .e  /ealrri  o-o.ts  o' 
liquid  spills  and  areas  of  dry,  stained  'natenal  with  thr  appr^aronrc  and  odor 
of  urine.  These  areas  were  observed  for  2  ronsecutive  days  before  being 
clei.ncd.  This  allegation  was  substantiated. 

Miegation  ft^  .  ^n-site  inspection  and  observation  o'  decvib  u  of  r-'^K^cnfi 
revealed  most  decubtti  to  be  covered  vvth  proper  type  dressings  The 
dressings  a!>oeared  to  be  in  need  o'  changing  as  manv  were  saturated  with 
drainage,  hour  residents  with  draming  lesions  observed  on  7-%3o  had  no 
dressings  on  the  decubiti.  This  allegation  was  substantiated. 

Allegation  (5)  -  '^ontinued  observation  of  patient  rare  <iur.ng  sur/ev  revealed 
residents  were  not  being  turned,  exercised  or  repositioned  nn  a  routine, 
timely  basis,  t^esidents  were  observed  m  the  same  pnsition  fnr  as  long  as  U'A 
hours  without  being  turned.  This  allegation  was  substantiated. 

Allegation  (6)  -  Observation  of  meat  preparation  and  meal  service  revealed 
therapeutic  diets  not  being  followed  as  planned  and  ordered,  ^ood  vas  not 
being  accepted  and  consumed  by  all  residents.  There  were  not  proper 
substitutions  offered  to  these  rcsu'ents.  Servings  appeared  m  be  sm.iil  and 
the  meat  appeared  hard  and  and  nvcrcooKed,  This  ailcgr^lion  was 
substantiated 


212 


207 


Allegation  (7)  -  Review  of  personnel  records  and  observations  of  nursing 
personnel    revealed   the    facility   Hoes  employ  approximately   S  nursing 
assistants  from  other  countries.    These  employees  do  speak  English  and  a?e" 
qualified  for  thier  positions.  This  allegation  was  not  substantiated. 


Allegation  (S)  -  Observation  of  right  foot  J^HSBOBon  7-3-Set  revealed 
draining  decubitus,  ^'o  bruise  was  observed.  There  was  no  documentation  in 
chart  of  bruising.  This  allegation  was  not  substantiated. 

Allegation  (9)  -  On-site  observation  revea!ed  an  Inadequate  supply  r*  nnen 
available.  There  were  no  wash  cloths  found  m  resident  rooms  or  m  clean 
linen  rooms.  This  allegation  was  substantiated. 

.^legation  do:  -  Observation  revealed  residents  in  leri-chairs  and 
wheelchairs  in  rooms  and  halls  for  long  periods  of  time.  Many  of  these 
residents  were  observed  to  be  restrained,  riestraints  were  not  released 
timely  and  residents  were  not  exercised  or  provided  a  change  of  position. 
This  allegation  was  substantiated. 

VI,  RErOMMEMnATZONS 

Allegations  2,  \  5,  6,  9  anJf  10  were  substantiated.  A  state-nent  of 
deficiencies  was  written  during  the  survey  which  emcompassed  the 
c-,Vo"2V?i*?.  i"c«udinfi  ^^135,  F136.  Fi76,  FI7S,  ^22t*, 

^239,  F2«i6,  Fa36,  P<i3S»'^a39, '^«<»0andFii05 


irtha  Baichelor,  tl.V.    nite  

ibllc  Health  ^.'ursing  <*onsulting  I 


Olene  tinderwood,  MS»" 


CC;  Mr.  M.  3ohn  aonkowski 
Facility  File 
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Mr.  Waxman.  Ms.  Mettel. 

STATEMENT  OF  SUE  METTEL 

Ms.  Mettel.  My  name  is  Sue  Mettel,  and  I  thank  you  for  the  op- 
portunity to  be  allowed  to  speak  to  you. 

My  mother  is  in  a  nursing  home  called  Oxford  Lane  in  Naper- 
ville,  IL.  We  have  a  family  council,  which  is  a  group  of  family 
members,  and  we're  all  unique  in  that  we  have  a  family  member 
who  is  a  resident  at  this  nursing  home. 

We  were  asked  by  one  of  the  administrators— and  I  say  "one  of 
the  administrators"  because  for  the  past  11  months  that  I've  been 
involved  with  this  nursing  home,  we've  had  five  different  adminis- 
trators plus  five  different  directors  of  nursing  plus  various  differ- 
ent staff  members  who  come  and  go  for  weeks  at  a  time. 

But  during  this  time  period,  we  have  experienced  an  incredible 
amount  of  problems.  We  were  asked  to  organize  our  group  by  the 
administrator,  and  he  told  us  that  he  wanted  us  to  help  organize 
ice  cream  socials  and  that  type  of  function  when,  in  fact,  we  found 
out  later  on  that  he  wanted  us  to  be  organized,  so  they  could  get 
points  for  the  QUIP  program  that  public  aid  has,  and  because  of 
our  participation  there,  we  would  hold  monthly  meetings  there 
where  we  had  different  family  members  come,  and  we've  had  up  to 
60  family  members  each  month  come  to  these  meetings.  They 
would  get  points  for  that,  and  because  of  that,  they  became  a  two- 
star  facility  instead  of  a  one-star,  which  is  what  they  were  prior  to 
us  organizing. 

But  during  the  course  of  these  meetings,  we  found  out  a  lot  of 
information  from  other  family  members,  and  we  have  documented 
from  different  family  members  such  incidents  as  one  resident  who 
was  observed  with  handcuffs  on.  Another  resident  was  strapped 
down  to  her  chair,  so  that  an  orderly  could  trim  her  fingernails, 
but  after  he  got  done,  she  had  bruises  all  over  her  arms  from 
where  she  was  strapped  down. 

We  had  another  family  member  who  brought  her  mother  back 
after  visiting  her,  and  when  she  came  mto  her  room  that  night, 
one  of  her  roommates  had  died  during  the  course  of  the  day,  and 
they  did  not  remove  the  body  until  the  next  morning,  so  the  two 
residents  were  forced  to  sleep  overnight  with  a  dead  person  be- 
tween them.  And  during  the  course  of  the  evening,  different  aides 
came  in  and  pointed  out  the  fact  to  other  aides  that  there  was  a 
dead  person  in  the  room  with  them. 

We  had  a  resident  recently  who  just  had  to  have  her  leg  ampu- 
tated, because  she  had  bed  sores  that  were  so  infected,  and  she  also 
was  malnutritioned,  which  is  interesting  as  she'd  been  a  resident 
there  for  6  years. 

We  also  had  just  recently  t\  o  residents  who  died.  One  died  in 
December  and  one  died  in  February  from  dehydration.  And  after 
talks  with  the  administrator  of  the  facility,  she  told  me  they  were 
so  understaffed  that  they  had  to  do  things— they  had  to  cut  back 
on  some  of  the  services  they  provided,  such  as  IV's,  and  it  is  our 
contention  that  these  people  were  on  IV's,  and  that  they  died  as  a 
result  of  the  lack  of  care  that  they  were  getting. 
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We  also  have  a  family  member  who  noticed  that  her  mother  had 
a  lump  in  her  abdomen,  and  she  pointed  it  out  repeatedly  to  the 
different  stafT  at  the  nursing  home,  but  they  did  nothing  about  it. 
Finally,  aRer  5  months  had  gone  by,  the  family  member  was  so  in- 
censed  that  she  had  her  sent  to  the  hospital  where  the  mother  died 
2  days  later  from  cancer. 

When  all  of  this  was  going  on,  we  tried  very  hard  to  work  with 
the  administrator  of  the  facility.  We  invited  them  to  meetings.  We 
tried  to  follow  whatever  suggestions  they  had,  but  their  answer  to 
us  was,  "Be  patient.  We  know  we  have  problems  here.  We  know  we 
have  a  staffing  problem,  and  you're  going  to  have  to  be  patient 
while  we  try  to  work  this  out." 

Well,  we  were  patient  for  11  months.  But  in  February,  we  decid- 
ed we  couldn't  be  patient  any  longer,  now  that  we  had  some  of  our 
family  members  dying  as  a  lack  of  their  care,  and  it  was  just  fortu- 
nate for  us  that  one  of  our  family  members  called  thie  nursing 
home  hot  line,  which  was  run  by  the  Public  Health  Department  in 
Springfield,  bypassing  the  local  Public  Health  Department,  and  we 
called  with  complaints  about  the  facility,  and  they  sent  out  a  repre- 
sentative from  Prairie  State  Legal  Services,  which  is  a  not-for- 
profit  organization  in  Illinois,  where  they  advised  us  what  our  resi- 
dents' rights  were,  especially  regarding  discharge.  The  nursing 
home  had,  during  February  for  2  weeks,  called  up  40  of  us  family 
members  saying  that  'Ve  are  so  understaffed,  you  are  going  to 
move  your  resident.  You  have  10  days  to  do  it." 

Well,  we  found  out  that  was  illegal,  and  we  also  found  out  there 
were  other  legal  measures  that  we  could  take.  One  of  the  measures 
that  we  considered  was  having  a  receiver  appointed.  We  didn't 
really  want  to  do  that,  in  that  we'd  had  so  many  other  people  run- 
ning the  nursing  home.  We'd  had  five  administrators  during  this 
11-month  period.  But  we  felt  this  was  the  only  way  to  go,  so  we  did 
hire  an  attorney,  an  independent  attorney  by  the  name  of  Stephen 
lievine,  and  we  did  go  to  court  to  have  an  emergency  hearing  to 
have  a  receiver  appointed. 

Well,  obviously  the  nursing  home  didn't  want  to  do  that,  so  they 
agreed,  and  we  did  settle  out  of  court.  But  it  did  take  a  lot  of  work 
and  continuous  efforts  on  our  part  to  see  this  legal  action  through, 
and  it  was  only  because  of  this  l^al  action  that  Oxford  Lane  was 
not  totally  decertified.  They  were  decertified,  but  not  totally 

[Testimony  resumes  on  p.  261.] 

[The  prepared  statement  and  attachments  of  Ms.  Mettel  follow:] 
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TESTIMONY  OF  SUE  METTEL,  PRESIDENT  OF  THE  OXFORD  LANE  ^AMILY  COUNCIL 


U.S.   HOUSE  OF  REPRESENTATIVES  ENERGY  AND  COMMERCE  COMMITTEE  5-12-?7 
I  wish  to  thank  the  House  Select  Committee  on  Aging 
and  Congressman  Waxman  for  addressing  this  important  legislation 
on  behalf  of  nursing  home  residents  and  for  allowing  the 
Oxford  Lane  Family  Group  to  provide  testimony  on  this  issue. 

My  name  is  Sue  Mettel,  president  of  thp  Oxford  Lane 
Family  Council.     Oxford  lane  is  a  205-bed  facility  located 
in  Naperville,   Illinois.     The  Council  is  composed  of  over 
45  active  family  members.     This  Family  Council  was  originally 
formed  by  an  administrator  of  the  facility  for  the  purpose 
of  providing  volunteers  m  the  facility.     We  learned  later 
that  this  volunteer  program  was  instituted  not  necessarily 
m  good  faith  for  the  improvement  of  the  quality  of  life 
for  those  residents  m  the  facility,  but  to  increase  the 
facility's  reimbursement  according  to  state  Medicaid  program 
guidelines . 

I  would  now  like  to  backtrack  somewhat  and  explain 
my  involvement  in  Oxford  Lane.     My  mother,  "hose  diagnosis 
IS  organic  brain  dysfunction,  was  admitted  to  Oxforj  Lc ne 
from  another  facility  m  Dupage  County.     This  other  facj  lity 
claimed  that  they  were  withdrawing  from  the  Medicaid  program, 
and  therefore  all  of  their  Medicaid  residents  had  to  be 
discharged  to  facilities  with  current  Medicaid  Provider 
Agreements.     However,  since  the  only  source  of  payment 
for  my  mothe*-'s  care  was  Medicaid,  I  was  advised  to  select 
another  facility  that  would  accept  Medicaid.     I  only  recently 
learned  that  this  facility,  claiming  to  be  withdrawing 
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fron  the  Medicaid  Program,   remains  a  fully-certitied  Medicaid 
provider . 

In  my  search  for  a  facility  willing  to  accept  M^'dicaid 
upon  admission,   I  found  only  a  very  few  facilities  open 
to  accept  these  terms  in  my  immediate  area.     In  fact*  most 
facilities  in  my  county  are  requiring  some  duration  of 
stay  provision  prior  to  conversion  to  Medicaid.  This, 
I  also   learned  later,  was  jn  c\.  itradiction  to  current  state 
law  regarding  Medicaid  discrimination.     Considering  my 
limited  accessibility  to  a  large  number  of  Medicaid  facilities, 
I  then  selected  Oxford  Lane  for  iny  mother. 

Upon  admission  to  this  facility,  I  soon  learned  of 
problems  confronting  either  my  mother  or  other  resideTts 
of  a  most  alarming  nature.     The  facility  always  lookec 
clean,   and  on  the  surface,   there  appeared  to  be  no  visual 
problems  on  structural  grounds. 

However,   frequently  I  observed  the  facility  w.th  a 
serious  staff  shortage  on  both  floors.     Members  or  the 
Council  observed  new  staff  members  on  a  regular  basis  providing 
care  to  their  family  members,  many  of  whom  would  be  without 
name  tags.     We  soon  learned  the  reason  behind  this  policy 
was  that  the  facility  would  hire  temporary  agency  staff 
to  meet  state  minimum  standards.     If  not  enough  agency 
staff  could  be  hired  that  day,   there  simply  would  not  be 
staff  available  to  all  residents.     Residents  would  then 
suffer  from  the  fact  that  staffing  requirements  would  not 
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be  met.     As  a  result  of  this  staff  shortage,   frequent  c.ses 

of  infected  bedsores  were  reported,  medication  was  not 

bc.ng  given  as  prescribed,  diets  were  not  being  adhered 

to,  and  residents  were  not  being  fed  to  insure  proper  nutrition. 

I  would  also  like  to  comment  further  on  some  of  the 
specific  incidents  experienced  by  members  of  the  Council. 

First,  a  resident  was  observed  handcuffed  as 

a  form  of  punishment. 

On  another  occasion,  a  resident  was  strapped 

down  with  tight  restraints  in  order  that  an  orderly 

couJd  trim  her  nails  resulting  m  bruises  on 

*-he  resident's  forearms. 

Another  residenf.  upon  returning  from  a  visitation 
with  family,  was  forced  to  spend  the  evening 
with  a  dead  residpnt  m  the  bed  next  to  her. 

Throughout  the  evening,  the  resident  was  constantly 
reminded  by  the  staff  of  the  other  resident's 
death.     Removal  of  the  body  was  not  until  the 
next  day. 

Another  resident  who  had  been  there  for  four 
years  jvst  recently  had  her  ^eg  amputated  due 
to  complications  with  an  infected  bedsore  and 
malnutrition . 

Two  residents  died  m  December  and  February  due 
to  dehydration.     It  wai,  during  this  time  period 
that  the  Administrator  confirmed  m  a  telephone 
call  to  me  that  due  to  staff  shortages,  iv's 
were  being  pulled. 
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Another  family  member  noticed  that  her  resident 
had  a  lump  in  her  abdomen.     The  family  member 
immediately  pointed  it  out  to  the  staff  and  had 
It  documented  on  the  resident's  chart.  Howtjver, 
fj.ve  months  later  nothing  had  been  done  about 
the  condition  which  was  worsening.  Finally,  the 
family  member  insisted  her  resident  be  hospitalized, 
and  the  resident  died  two  days  later  from  ovarian 
cancer . 

After  observing  these  experiences  of  not  only  lack 
of  respect  and  dignity  but  pure  sadism  —  not  to  mention 
neglect  —  the  Cou  i    1  attempted  to  meet  with  administration 
and  resolve  these  problems,  without  much  success.     We  were 
told  by  the  management  and  owners  of  the  facility  that 
they  were  aware  that  they  had  serious  problems  at  the  facility, 
but  we  we  e  asked  to  be  patient  while  they  rectified  the 
problems.  However,  while  we  were  being  patient,  the  problems 
not  only  continued,  but  got  worse. 

As  family  members,  we  felt  both  a  sense  of  helplessness 
and  frustration  for  both  our  relatives  in  the  facility 
and  for  ourselves.     We  had  entrusted  the  care  of  our  relatives 
to  those  in  control  of  the  facility  in  good  faith.  However, 
our  frustration  would  soon  accelerate  into  anger  as  we 
discovered  that  in  March,  1987,  participation  in  the  Medicare 
Program  was  withdrawn  and  the  skilled  care  unit  wab  subsequently 
decertified  for  Medicajd  re  uioirsement. 
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As  many  members  of  the  Council  had  similar  experiences 
in  placing  their  relatives  as  I  did,  we  began  to  fear  for 
the  next  step,    where  would  these  skilled  care  residents 
be  placed?    what  implication  would  this  decertification 
have  on  our  residents  on  the  intermediate  care  floors? 
Out  of  170  residents  at  Oxford  Lane  m  March,  150  were 
Medicaid  recipients.     As  a  group,  we  discussed  possibilities 
of  placement  for  our  relatives.     As  an  example,  one  family 
member  finally  f oun  ^  a  facility  which  woulci  take  her  resident, 
but  the  facility  was  over  50  miles  from  h-.   imm-diate  area 
making  regular  visitation  almost  impossible. 

As  a  result  of  our  panic,  some  of  our  members  contacted 
both  Illinois  Citizens  for  Better  Care,  an  independent 
consumer  organization  on  behalf  of  nursing  home  residents, 
and  Prairie  State  Legal  Services  for  both  assistance  and 
advice  m  our  dilemma.     We  were  immediately  advised  of 
our  rights  in  regard  to  discharge  according  to  Illinois 
statute.     Private  organized  meetings  of  the  Family  Council 
were  undertaken  with  the  assistance  from  Illinois  Citizens 
for  Better  Care  at  a  local    church.     As  a  consequence  of 
these  meetings,  the  option  of  petitioning  for  a  receiver 
was  discussed.     It  was  then  decided  unanimously  by  the 
Council  that  our  only  realistic  option  to  undertake  on 
behalf  of  our  relatives  was  to  petition  the  court  for  a 
receiver  to  be  appointed.     The  private  counsel  of  Mr.  Steven 
M.  Levin  was  engaged  for  this  specific  purpose.  Since 
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the  State  failed  to  initiate  any  action  of  this  nature, 
we  assumed  that  we  were  the  most  feasible  body  to  initiate 
this  action. 

What  the  Family  Council  discovered  in  these  meetings 
expecially  dismayed  our  members.     It  was  learned  that  deficiencies 
of  a  serious  nature  against  the  facility  dated  as  far  back 
as  1984.     I  have  provided  for  your  review  copies  of  surveys, 
a  complaint  investigation,  and  summaries  of  Illinois  State 
Violators  Lists.     Ap  you  will  discover,  much  of  the  data 
indicates  a  repetition  of  deficiencies  have  occurred. 

The  next  question  confronting  our  members  was  the 
reason  state  enforcement  mechanisms  failed  to  act  promptly 
on  circumstances  beneficial  to  the  nursing  home.     Can  a 
situation  such  as  ours  be  avoided?    It  seen^s  to  us  that 
negotiation  and  arbitration  between  the  facility  and  the 
Department  of  Public  Health  onlj   prolonged  the  hardship 
forced  upon  our  relatives.     How  long  does  a*  problem  have 
to  exist  in  a  facility  before  any  action  is  undertaken? 
It  IS  our  opinion  that  simply  closing  a  facility  does  not 
rectify  tj>e  problem  for  nursing  home  residents.     Can  we 
afford  to  play  "musical  chairs"  with  their  lives?  The 
role  of  receiver  seems  to  play  the  most  important  role 
in  this  area. 

It  was  only  through  our  Council's  continuous  effort 
that  the  State  appointed  a  monitor  to  this  facility  for 
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thirty  days.     Our  concern  as  a  Council  now  is  what  happens 
CO  our  relatives  after  the  thirty  days.     Can  we  be  guaranteed 
that  the  facility  will  continue  its  appropriate  procedures 
at  this  time,   and  can  we  ensure  that  the  State  will  be 
able  to  provide  proper  enforcement  and  monitor  this  facility 
following  the  thirty-day  period? 

Foe  these  reasons,  we  would  like  to  convey  to  this 
Conunittee  that  not  every  facility  has  such  an  active  Family 
Council  to  undertake  this  type  of  action  on  its  own  initiative. 
It  is  our  opinion  as  citizens  of  Illmt  is  that  the  government 
must  ensure  that  nursing  home  resident?,  are  not  forced 
to  live  m  lif e-threatenmg  conditions  at  any  time.  We 
urge  this  Committee  and  its  members  to  ensure  these  rights 
to  all  residents  m  nursing  homes  everywhere. 


217 


Quarterly  List 
OCTOBER  -  DECEMBER  1986 

The  following  facility  h»»  been  determined  to  be  in  violation 
of  the  Nursing  Home  Care  Reform  Act  and/or  Federal  requirements 
for  participation  in  the  Medicare  .and/or  Medicaid  Program: 

Facility  Name:       Oxford  Lane 
Facility  Address:  1525  Oxford  Lane 

HaperviUe,  XL  60565 

I  Docket  N 

Name  of  Ovmer        Oxford  Lane  -  Ltd. 

or  licensee:       Kenneth  J.  Fisch 
Address:  221  N.  LaSalle  -  37th  Floor 

Chicago.  XL  60601 

Consequently,  the  Xllinois  Department  of  Public  Health  has 

initiated  one  or  more  of  the  following  actions  as  indicated  by 

boxes  marked  with  X:  «  . 

Date  of  Action 

1.  Sent  a  notice  of. penalty  assessment  for*  '  • 
fl  Type  "A"*  violation(s) . 

^/  Repeat  violations. 

2.  Sent  a  notice  of  license  revocation. 

LJ  3.    sent  a  notice  refusing  renewal  of  a 
license. 

LJ  4.    Sent  a  notice  to  suspend  «  license. 

a7  5*    Issued  «  conditional  license  for 
violations  and  penalties. 

/y  6.    Placed  a  monitor  under  subsections  (4.;. 
(b)  and  (c)  of  Section  3-50X  and  under 
subsection  (d)  of  such  Section  where 
license  revocation  or  nonrenewal  notices 
have  also  been  issued:'- 

CJ  7.    Initiated  tn  action  to  'appoint  a  receiver: 

/X7  8,    Recoomended  to  the  Director  of  the  Depart-  12/30/86 
ment  of  Public  Aid«  or  the  Secretary  ot  the 
Dhited  States  Department-  of  Health  and  Human 
Services,  the  decertification  for  violations 
in  relation  to  patient- cawe  of  a  facility 
pursuant  to  Titles  XVXXI  and  XXX  of  rhe 
federal  Social  Security  Act: 

Reason  for  the  action(s):    Violation(s)  relatingfto  area  of 
nursing. 

Amount  of  penalty  sought: 
Disposition:  Pending 
XL  482-0496 

l4P0/«   5P.  -a- 
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Attorney  #1337 

STATE  OP  ILLINOIS  ) 

)  SS  • 

COUNTY  or  DU-PAGE  ) 

IM  THE  CIRCaiT  COURT  OP  THE  EIGHTEENTH  JUDICIAL  CIRCUIT 


SUE  NETTEL,  NOREEN  PITZGERALD, 
MARY  WALTER,  CAROL  J.  McGUIRE, 
and  LYNDA  JOHNSON, 

Plaintiffs, 

-v«- 

OXFORD  LANE,  LTD.,  an  Illinois 
Corporation,  ALDEN  CARE,  LTD., 
an  Illinois  Corporation,  and 
ALDEN  KANAGEMENT  SERVICES,  INC., 
an  Illinois  Corporation,  DEPART- 
MENT OP  PUBLIC  HEALTH,  STATE  OF 
ILLINOIS,  a  public  sntity,  and 
DEPAHTNENT  OP  PUBLIC  AID,  STATE 
OP  IL'INOIS,  a  public  antity. 

Defendants. 


COMPLAINT  POR  RECEIVERSHIP 
AMD  TMJUNCTIVE  RELIEF 


Tha  Plaintiffs,  SUE  METTEL,  NOREEN  PITZGERALD,  MARY  WALTER, 
CAROL  J.  NcGUIRE,  and  LYNDA  JOHNSON,  by  their  attorneys,  STEVEN 
N.  LEVIN  ft  ASSOCIATES,  complain  against  Defendants,  OXFORD  lANE, 
LTD.,  an  Illinois  Corporation,  ALDEN  CARS,  LTD.,  an  Illinois 
Corporation,  and  ALDEN  MANAGEMENT  SERVICES,  INC.,  an  Illinois 
Corporation,  DEPARTMENT  OP  PUBLIC  HEALTH,  STATE  OP  ILLINOIS,  a 
public  entity,  and  DEPARTMENT  OP  PUBLIC  AID,  STATE  OP  ILLINOIS,  a 
public  entity    and  state  as  follows: 


NO: 

87C;]  0245 


THE  PARTIES 
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FACTaM.  BACKGROUND 

31.  The  facility  was  at  all  tines  relevant  to  this 
Conplaint  a  long*tem  nursing  hone  facility. 

32.  At  all  tinee  relevant  to  this  Conplaint,  th^  OXFORD 
LANE  facility  was  operated  by  its  officers,  enployees,  agents, 
and  staff  for  the  purpose  of  providing  professional  residential 
care  and  nursing  treatnent  to  its  residents. 

33.  At  all  tines  relevant  to  this  Complaint,  the  facility 
was  a  "facility**  as  defined  by  111. Rev. Stat. ,  Ch.  111*1/2,  Sec. 
4151-113  of  the  Nursing  Hone  Care  Refom  Act  of  1979,  as  anended 
(**the  Act**),  and  defendant  OXFORD  LANE,  was  subject  to  the 
requirements  of  the  Act  ( 111. Rev. Stat. ,  Ch.  111-1/2,  Sec.  4151- 
101  et.  seq.)  and  the  regulations  of  the  Illinois  Department  of 
Public  Health  (**IDPH**)  promulgated  pursuant  to  the  Act. 

34.  rhe  facility  is  licensed  by  the  State  of  Illinois  and 
since  at  least  December,  1986,  has  been  operating  under  a 
conditional  license. 

35.  For  a  period  of  tine  and  continuing  to  the  present 
date,  the  facility  was  licensed  as  both  a  skilled-care  and  an 
intemediate-care  facility. 

36.  Prior  to  a  date  in  approxinately  the  beginning  of 
March,  1987,  OXFORD  LANB  was  certified  for  participation  in  the 
Medicare  Progran  of  the  Governnent  of  the  United  States. 

37.  For  a  period  of  tine  and  continuing  to  the  present 
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dat«,  OXFORD  lANB  has  been  certified  to  participate  in  the 
Medicaid  Program,  administered  by  the  State  of  Illinois. 

38.  On  information  and  belief,  for  a  period  of  tine  each  of 
the  nursing  homes  owned,  operated,  managed,  or  otherwise 
controlled  by  defendant  AU)EM  CARE,  including  nursing  hones 
listed  in  Paragraph  #2  above,  were  participants  in  the  Medicaid 
programs. 

39.  Prior  to  December,  1986,  the  facility  was  found  tq  have 
violated  the  regulations  of  the  IDPH  by  being  understaffed,  by 
failing  to  have  the  proper  adn  Istrative  staff,  c*--  otherwise  by 
failing  to  provide  the  proper  care  and  treatment  of  residents. 

40.  In  September,  1986,  inspectors  from  the  IDPH  made  an 
extensive  survey  of  the  facility  and  found  numerous  deficiencies 
and  violations  of  the  requirements  of  the  Act  and  the  regulations 
of  the  IDPH.  A  copy  of  the  deficiencies  and  "Plan  of 
Corrections"  submitted  by  the  administrators  of  the  facility  are 
attached  to  this  Complaint  as  E:Jiibits  **A**  and  "B". 

41.  Among  the  deficiencies  found  were  serious  understaf f ing 
and  untrained  staff  (see  Exhibit  "A",  Pgs.  4  and  5);  failure  to 
properly  feed  and  record  the  food  and  liquid  intake  of  residents 
(see  Exhibit  "A",  Pg .  8);  failure  to  give  treatments, 
medications,  and  diets  as  prescribed  (see  Exhibit  "B",  Pgs.  19 
through  22);  and  failure  to  give  the  care  necessary  to  prevent 
the  development  or  worsening  of  decubitus  ulcers  (see  Exhibit 
"B",  Pg.  22). 
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42.  For  a  p«riod  of  tis«,  a  faaily  support  group  known  as 
tha  "Oxford  Lana  Family  Support  Group**,  conposad  of  family 
■ambars  of  raaidanta  of  tha  facility  has  baan  acting  to  aacura 

appropriata  traataant  for  thair  ralativas  at  tha  facility  and  haa 
Mt  with  aanagamant  in  ordar  to  work  towards  thia  and. 

43.  Subaaquant  to  tha  publication  of  tha  Saptanbar  survay 
of  tha  IDPH,  on  Saptanbar  25,  1986,  Floyd  A.  Schloaabarg  aant  a 
lattar  on  tha  stationary  of  dafandant  ALDEN  MAMAGEIIBNT  SERVICES, 
XNC.f  to  tha  Oxford  Lana  Family  Support  Group,  which  lattar 
indicatad  tha  problans  at  tha  facility  wara  *'our  fault**  and  that 
dafandant  AliSEM  KMIAGENENT  SERVICES,  INC. ,  had  targeted  six 
months  to  correct  tha  deficiencies.  A  copy  of  thia  letter  is 
attached  to  thia  Complaint  as  Exhibit  **C**. 

44.  For  a  long  period  of  tine,  including  the  period  fron 
September,  1986,  and  continuing  to  the  present  date,  there  have 
been  and  continue  to  h's  nuneroua  incidents  of  abuse  and  neglect 
of  reaidanta  of  OXFORD  XANS,  which  acta  violate  the  Nursing  Hone 
Care  Reforre  Act,  Ch.  111-1/2,  Sec.  4152-107,  111. Rev. Stat. 

45.  In  Kovanbar  and  Decenber,  1986,  inspectors  from  tha 
IDPH  again  visited  the  facility  and  found  that  the  Plan  of 
Correct  iona  of  SepteBbar,  1986,  had  not  been  adequately 
implemented  and  that  there  were  numerous  repeat  violations.  A 
copy  of  part  of  the  findings  of  ••Deficiencies  Not  Corrected**  is 
attached  to  this  Complaint  as  Exhibit  **d**. 

46.  In  November  and  December,  19B6,  surveys  of  the  facility 
by    inspectors    from    the    IDPH    found    additional  violations, 
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including  th«  failur*  to  hav«  a  ragist«r«d  nurs*  on  th«  day  shift 
umvn  days  p«r  vc«k.  A  copy  of  th«8«  findings  are  attached  to 
this  Cosplaint  as  Exhibit 

47.  Beginning  on  a  date  unknown  to  plaintiffs  at  this  tine, 
defendants  ceased  providing  certain  nursing  care  to  soae  of  its 
residents,  failed  to  provide  I.V.  tubes  for  residents  with  orders 
for  I.V.'s,  and  otherwise  cut  back  on  the  nursing  services 
required  by  certain  of  its  residents,  including  the  refusal  to 
provide  nasal  gastric  feeding. 

48.  On  or  about  March  4,  1987,  Plaintiff,  Sue  Hettel,  was 
told  by  facility  Administrator,  Holly  Striska,  that  I.V. 
treatment  was  not  being  administered  because  of  a  lack  of  staff. 

49.  During  a  period  including  approximately  five  days 
during  the  second  week  of  February,  1986,  defendants  engaged  in  a 
concerted  effort  to  discharge  from  the  facility  at  least  35 
skilXed-care  residents  as  well  as  certain  intemediate-cara 
residents. 

50.  Family  members  of  certain  residents  of  the  facility 
were  telephoned  or  otherwise  informed  by  Hary  Noreau,  then  the 
Director  of  Nursing  at  the  facility  and  other  employees  of 
defendant,  that  the  facility  did  not  have  a  staff  to  adequately 
care  for  their  residents. 

51.  Certain  family  members  were  told  that  there  was  a  need 
to  move  residents  out  of  the  facility  because  of  redecorating 
plans. 
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52.  VariouB  family  Hambars  vara  told  that  tha  raaidanta  in 
quaation  ahould  ba  aoved  within  a  pariod  of  vin  daya  and  that 
dafandant  AlilKII  NANAGENENT  SERVICES,  n.C,  or  ita  anployaaa 
ahould  ba  notifiad  within  approxinataly  two  daya  whathar  tha 
raaidant  was  going  to  ba  movad. 

53.  As  a  raault  of  thaaa  calls  or  othar  coMHinications, 
approxiaataly  18  sJcillad-cara  rasidants  wara  transfarrad  out  of 
tha  facility  in  or  about  Fabruary,  1986. 

54.  i>uring  tha  past  savaral  Months,  a  numbar  of  rasidants 
hava  transferred  from  tha  facility  because  they  have  bean  told  or 
thay  or  thair  relatives  have  observed  the  treatment  was  utterly 
inadequate  and  a  threat  to  haalt^.  and  safety  of  their  family 
■ambers . 

55.  In  November,  1986,  Plaintiff,  Mary  Waiter,  transferred 
her  father,  Cormac  Wiseman,  from  the  facility  involuntarily 
because  she  observed,  Intuc  Alift,  that  he  was  not  receiving  the 
level  of  sJtilled-cara  he  required  and  had  bean  abused,  neglected, 
and  otherwise  improperly  and  illegally  treated  and  cared  for. 

56.  Tha  transfer  of  these  residents  was  involuntary  in  that 
these  transfers  were  coerced,  Intjtr  alia,  by  threats  that  proper 
care  was  not  or  would  not  be  given  to  the  particular  residents 
and  by  the  failure,  in  fact,  to  provide  proper  care,  which 
failure  was  observed  by  certain  residents  or  the  relatives  and/or 
guardians. 

57.  The  transfer  of  these  residents  was  illegal  in  that  it 
was  not  performed  in  accordance  with  the  requirements  of  the  Act 
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for  involuntiry  transfer,  ch.  111-1/2,  s.c.  401  .t.  , 
111. Rev. Stat. 

58.  Dafandanta  cloaad  part  of  their  facility  by  discharging 
■ore  than  10%  of  their  skilled-care  residents  without  complying 
with  the  90  day  notice  requirenent  and  other  provisions  it  Ch. 
111-1/2,  Sec.  3-423,  111. Rev. Stat. 

59.  Doris  Harper  is  Resident  care  Section  Supervisor  of 
Region  7  of  the  Division  of  Long-Tern  Field  Operations  of  ipPH. 

60.  During  the  period  in  or  about  February,  1987,  when 
defendants  were  -asking"  residents  to  leave  the  facility  because, 
latflr  alia,  proper  care  could  not  be  provided,  defendant  idph 
Violated  its  statutory  duties  in  a  number  of  ways: 

(a)  Doris  Harper  informed  facility 
•nplo-ees  that  the  transfer  demands 
or  requests  were  prop/  and  in 
accordance  with  law,  whin  such  was 
not  the  case; 

(b)  Doris  Harper  informed  OXFORD  LANE 
residents  and/or  their  families 
that  such  discharges  were  proper 
and  in  accordance  with  law,  when 
such  was  not  the  case; 

(c)  other  unknown  employ  ee'i  of  IDPH 
helped  and/or  acquiesced  in  the 
discharges  contrary  to  law; 

(d)  Defendant  IDPH  allowed  the 
discharge  of  residents  of  the 
facility  in  violation  of  ch.  iii- 
1/2,  Sec.  401  et.  seq., 
111. Rev. Stat. ,  regarding  the 
involuntary  transfer  of  residents; 

(e)  Defendant  IDPH  allowed  the 
discharge  of  residents  of  the 
facility  in  violation  of  ch.  ill- 
1/2,  Sec.  423.  111. Rev. Stat.  ,  in 
that   the   facility  closed  part  of 
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itm  facility  without  following  the 
r«qniren«nt8  v-^f  that  statutory 
■ch«B«. 

61.  Wh«n  IDPH  cooptrattd  in  bringing  about  thisse  transfers 
it  %ras  kno%m  to  the  IDPH  employees  involved  that  the  transfers 
vers  i>«in9  aade  contrary  to  law. 

62.  During  the  period  in  or  about  February,  1987,  when 
defendants  were  "asking**  residents  to  leave  the  facility  because, 
Jjlf  2£  AliAf  proper  care  could  not  be  provided,  defendant  IDPA 
violated  its  statutory  duties  in  a  nunber  of  ways: 

(a)  Employees  of  IDPA  informed  the 
facility  and/or  residents  or  their 
families  that  the  discharge  demands 
or  requests  were  proper  and  in 
accordance  with  law,  when  such  was 
not  the  case; 

(b)  IDPA  continued  to  pay  for  the  care 
of  Medicaid  residents  of  the 
fa  .ity  when  it  was  known  that 
illegal  discharges  were  taking 
place. 

63.  Defendant  IDPA  continues  to  pay  for  the  care  of 
residents  of  the  facility  when  it  knows  that  the  contracted-for 
care  for  which  it  is  paying  has  not  been  nnd  is  currently  net 
being  provided  both  at  the  skilled-care  and  intermediate-care 
level. 

64.  Defendant  OXFuRD  lAHE  appears  on  the  IDPH'S  October- 
December,  1986,  "Violator's  List"  'list  of  facilities  in 
violation  of  the  Nur/.i.ng  Home  Care  Peform  Act  and/or  federal 
requirements  ^r  participation  in  the  hedicare  and/or  Medicaid 
Program)  for: 

-  11  - 
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(a)  Repeat  violations  (date  of  action- 
OeceaL-r  9,  1986)? 

(b)  Issued  a  conditional  liceriSe  for 
violations  and  penalties  (date  of 
action-December  9,  1986) ; 

(c)  Reconaended  to  the  Director  of  the 
Departaent  of  Public  Aid,  or  the 
Secretary  of  the  United  States 
Departaent  of  Health  and  Human 
Services,  the  decerti'  nation  for 
violations  in  relat^  zo  patient 
care  of  a  facility  pursuant  to 
titles  XVIII  and  XIX  of  the  Federal 
Social  Security  Act  (date  of 
action-December  30,  1986) . 


65.  In  or  about  the  second  wee}c  of  March,  1986,  the  Health 
C?*re  Financing  Administration  of  the  U.S.  Department  of  Health 
and  Human  Services  decertified  the  facility  as  a  skilled-care 
facility,  basing  its  actions  on  the  December  IDPH  surveys. 

66.  As  a  result  of  this  federal  action,  the  facility  can 
accept  no  new  Medicare  patients  requiring  skilled-care. 

67.  On  information  and  belief,  there  are  currently 
approximately  10  residents  of  the  facility  classified  as  sKilled- 
care  residents. 

68.  On  information  and  belief,  each  of  these  residents  is  a 
M^^dicaid  patient. 

69.  At  the  current  time,  the  status  of  the  immediate  future 
of  these  skilled-care  residents  is  unknown?  and  this  fact  is  a 
source  of  great  concern  and  fear  to  these  residents  and/or  ^heir 
families. 
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70.  On  infonaation  and  belief,  personnel  of  IDPH  have  begun 
sone  action  to  require  or  reconnend  the  transfer  of  these 
skilled-care  residents  out  of  the  facility. 

71.  On  information  and  belief,  there  is  an  acute  shortage 
of  Medicaid  beds  for  skilled-care  residents  in  DuPage  ::ounty,  and 
in  the  entire  area  surrounding  Chicago,  and  thus  r^uch  residents 
needing  to  transfer  would  find  it  difficult,  time-consuning,  and 
perhaps  impossible  to  find  appropriate  nursing  home  pla-'  -nent 
near  their  families. 

72.  On  information  and  belief,  defendants  have  operated 
their  skilled-care  facilit>  as  they  have  done  for  a  period  of 
tine  with  the  aim  of  closing  down  this  part  of  their  facility  or 
being  "forced"  to  close  down  this  part  of  their  facility. 

73.  Conditions  for  intermediate  care  residents  as  well  as 
skilled-care  residents  of  the  facility  continue  to  violate  the 
law  and  pose  a  serious  danger  to  the  health  and  safety  of  these 
residents  in  that,  inter  alia: 

(a)  The  September  "Plan  of  Corrections" 
has  not  been  implemented  to  a 
significant  degree; 

(b)  Intermediate-care  residents  have 
also  been  asked  to  leave  the 
facility  "voluntarily"  because 
according  to  employees  of 
d  e  f e  ndant ,  aLDEN  MANAGEMENT , 
adequate  care  cannot  be  provided  to 
them; 

(c)  On  information  and  belief,  there 
are  residents  classified  as 
intermediate-car<i  residents  who 
need  or  soon  will  need  to  become 
skilled-care  residents; 
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(d)  Th«  Adfflinistrator  of  the  facility 
has  informed  one  family  neaber  that 
the  facility  is  not  able  to  handle 
the  care  of  its  nany  patients  with 
decubitvts  ulcers  and  that  they  want 
to  nove  such  patients  ont  of  the 
facility; 

( e )  On  or  about  March  23,  1987,  a 
resident's  relative  observed  that 
there  Has  no  water  available  by  the 
bedsides  of  residents  of  the  second 
floor  of  the  facility,  a  violation 
of  the  standard  of  care  which  has 
occurred  repeatedly. 


74.  On  or  &bout  March  4  -  6,  1987,  Holly  Striska,  the 
current  Administrator  of  the  facility  told  one  or  more  residents' 
relatives  that  if  they  called  the  IDPH  Hot  Line  or  Prairie  State 
Legal  Services  to  complain  about  conditions  in  the  facility,  the 
facility  would  be  forced  to  close. 

75.  On  information  and  belief,  a  resident  of  the  facility 
died  within  the  last  four  months  as  a  result  of  not  receiving  any 
fluid  intake  for  approximately  four  ^ays. 

76.  On  informat''^'"  belief,  during  the  past  six  months 
there  have  been  at  l^^ast  3  other  deaths  at  the  facility  under 
circumstances,  indicating  lack  A  proper  care. 

77.  On  informaticn  anri  belief,  tranquilizers  were  and 
continue  to  be  administered  at  night  to  patients  for  no  medical 
purpose,  but  because  there  was  insufficient  staff. 

78.  On  information  and  belief,  there  was  an  incident  at  the 
facility  in  or  about  September,  1986,  in  which  someone  put  paint 
thinner  in  piece  of  a  topical  medicine  on  a  medicine  cart«  the 
"medicine"  was  administered  and  a  resident  suffered  burns 
therefrom. 

79.  On  information  and  belief,  handcuffs  were  illegally 
used  by  facility  j.  -^^nnel  to  restrain  -esidents. 
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The  ficlllty  »t*ff  will  treat  residents 
with  respect,  conslderetlon.  end  dignity 
et  ell  times.    An  Inservlce  wes  held 
for  nursing  ste'f  on  9/I6/B6  which  Included. 

1.  proper  method  of  serving  treys. 

2.  not  .Meeklng  e  foreign  lenguege 
thet  excludes  the  resident  being 
cared  for. 

3.  checking  for  Incontinence  before 
bringing  In  treys. 

A  repeat  Inservlce  will  be  held  on  9/18/W. 

The  activities  department  has  seiured  a 
volunteer  to  mark  all  clothing  now  In 
the  facility.    Families  of  new  admissions 
win  be  Informer'  by  the  Admissions  Director 
that  all  clothing  items  must  be  marked 
with  the  resident's  name.    Family  council 
will  be  advised  of  the  labeling  necessity 
at  their  meeting  on  9/22/86. 


The  Adml' 

Wi It  ffV 


trator.  O.O.N,  and  A. O.O.N, 
tor,  as  well  as  floor  nurses 
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Physician's  orders  wilt  be  current  for  «ll 
Foley  catheters.    Records  wilt  Include 
evaluation  and  diagnosis  of  need  for 
Foley  catheters.    ThU  Information  will 
be  documented. 

D.O.M..  \  O.O.N,  and  Resident  Care 
Coi>rJlna  or  wilt  monitor. 
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A  master  schedule  showing  $taff  coverf'^Q 
and  substitutes  will  be  r^intalned  In  ihe 
D.O.N. s  orrtce. 
Admlnlstritor  w  li  monitor. 


The  charge  nurse  will  be  designated  on 
each  shift  and  In  the  master  schedulp. 
O.O.N,  wl 1 1  moni tor. 

A  permanent  assistant  administrator  has 
bten  appolnttd.    O.O.N,  applicants  for 

permanent  position  are  currently  being 
Interviewed.    An  lOPH  aporoved  Certified 
Nurses  Aide  training  couise  Is  starting 
In  house  10/7/66  by  the  College  of  OuPage 
on  a  permanent  basis  In  order  to  assure 
adequate  CNA  staffing  at  all  times.    Ac  th 
CNA's  above  ar>d  beyond  required  staffing  a 
to  assure  that  we  are  meeting  resident  nee Js 
staffing  has  been  increased  7  days  per  wee 


OATl 
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9/16/66 


Kanager  from  the  manag-^meni  company  plus  other  executives 


have  been  assigned  to  Oxford  Lane  dally  un 
stabl  Mzed.  ^ 
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til  staff  Is 

(continued  on  njxt  page) 


nut 

Agent  of  Oxford  Lane 


time,  add! t Ion. 
re  being  schedule 
ProfesslonoT 
The  Operation 


 9/ IS/66 


HCFA  REGIONAL  OFFICE 


ERIC 


240 


^ENT  OF  DEFiaENCIES  ANO  PLAN  OF  CORRECTION 


iminMiOMfMicirf  r>«rt  arooot 


tti)  MATwu  ooNimucnoN 


ICACM  MFCtf  NCV  IHOULD  M  PMECCOCO 


yi  yty*         ^tcaJc,  a.*^ 


tf/*^^    *^  titu^  iAr*^  "C 


.-^^X/  ^f-^f  ^•■«*A>fc  ■ug  ' » " 

^^.4w/l..*r4  ^ 


TAO 


m. 
2M 


F  (90 
1125 


 ,^^£4 mu^Mi  ^  jgj 

^TpJ^C^.^k^^^^A^,-^*^  ^  1125 


Ullil«m  CaMltrl 


■  1(3,  (i05.l12ii  (c).  F  127.  405.n2ii,  Referenc:  to  (iOS.n2l  (h) 


(LACH  COfWECnVf  ACTXW  tHOULO  K  CHOU- 
KCFf  HENCCO  to  T»«  Arf>MOFIUATI  Of  FCKNCV) 


(continued  from  previous  page) 
Admissions  have  been  curtailed  and  no  skilled 


residents  will  be  admitted  until  staff  ts  stailllzed. 


Coverage  will  be  provided  for  all  shifts.  and|  staff 
unfamiliar  with  residents  will  be  assisted  by 

1.  Oral  reports  at  the  beginning  of  shift 

2.  I  0.  bands  in  place  on  all  resident 
be  documented. 

3.  RN  has  been  started  S  days  per  week  I 
as  Resident  Care  Coordinator  to  updit 

i*.  Clear  assignments  for  CNA's  on  all 
The  O.O.N    and  A. O.O.N,  will  nonltor. 


'Substitute  Items  will  be  listed  on  dally 
trays  will  reflect  food  preferences  and  subst 

■Ne'    ■■  ■   


diet  cards  are  ordered  and  will  allow  more  room  for 
statements  of  food  preferences.    Staff  mIII  be  Inservlced  on 
ap'>roprlate  substitutions  and  proper  reading  sf  diet  cards. 
Food  Service  Supervisor  will  monitor  tray  line  service  for 
tray  accuracy  and  a  designated  Inservlced  individual  will  do 
so  in  the  absence  of  the  Supervisor.     Inservice  on  9/29/66 
The  evening  meal  time  Is  scheduled  for  S.30  p.m.  and  the 


dining  huurs  will  be  posted  as  such.  Heal 
announced  so  both  residents  and  staff  are  awj 


are  being  served,  Staff  meat  times  have  beer  changed  to 
^.30p.m.-S  OOp.m.  so  staff  meals  are  not  during  resident 
meal  time.  Feeder  trays  are  being  sent  on  i^st  cart  so 
more  aides  are  available  to  help  feed. 
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>The  Food  Service  Supervisor  will  make  iurt  t 
*re  sent  to  the  floors  dally  after  the  eveni 

M  form  documenting  resident's  dally  intake  w 
of  9/)0/86.    ThBs  formwMI  document  percent 
Nursing  services  will  fJll  In  this  form  end 
Supervisor  will  check  It. 
Trey  cards  will  be  left  on  tr*y»,  and  when  t 
removed,  uneaten  portions  will  be  documented 
form.    The  nursing  staff  will  be  inservlced 
this  form  end  on  Identification  of  various  d 
Inservlce  on  ?  ?9/86  by  Dietary  Coordinator. 
*Each  dining  are*  will  have  a  meat  monitor  to 
and  fluid  Intake  and  to  enture  thet  resident 
staff  will  be  Inservlced  on  9/29/86  at  to  pr 
meal  monitor  form  and  methods  of  feeding  ret 
be  assessed. 

*A  count  of  all  resident's  diet  cards  will  be 
each  meal  by  the  Food  Service  Supervisor  to  i 
all  residents  receive  a  tray  at  the  proper  m. 
(Or  by  the  FSS  Designee) 
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device^  for  the  res  I 
list  Of  the  resident 
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(continued) 

Nursing  staff  will  be  relnserviced  on  bib 
use  on  9/16/66. 


Weights  for  September  started  9/1/86  a'xd 
wM  I  be  coffipleted  prior  to  the  end  of  the 
month      Weights  will  be  taken  monthly,  aid 
recorded  as  wj 11  be  monitored  by  the  O.O.N, 
and  A  D.O.N 
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*Mea.  monitoring  form  documenting  reslJents 
Intake  of  food  and  fluids  on  a  percentile 
basis  will  be  utillxed  starting  9/30/86. 

•Patients  diets  will  be  reassessed  by  the 
Food  Service  Supervisor  to  determine  If 
appropriate  diet  prescription  Is  being  used 
Nursing  will  be  advised  of  results,  with 
follow  ihrongh  by  FooJ  Service  Supervisor. 
This  will  be  done  by  the  Food  Service 
Supervisor  and  Dietary  Coordinator 
completed  b*  10/8/86. 
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•The  Food  Service  Supervisor  will 
nutritional  status  and  work  with 
servlre^  and  the  physician  to  Provide 
adequate  food  and  fluids  for  the  resident 
to  reach  and  maintain  the  Ideal  body  weight 
and  proper  hydration  status.     The  assessment 
wilt  be  complete  by  I0/8/86. 

^Resident  |69'»  was  discharged  to  the  hospital 
for  evaluation  and  treatment  on  September 
15,   1986     Weights  will  be  recorded  monthly 
on  the  weight  sheet  and  called  to  the  attent 
of  the  physician  and  Oletary  Supervisor  for 
variance  of  5  pounds  or  more.    Nursing  notes 
will  be  more  Inclusive  and  descriptive  of  th. 
patient's  condition.    Nurses  will  be  Instn-v  ^ 
In  proper  charting  at  the  Inservlce  of  9/26/j6 
The  OON.  AOON,  and  Hed.  Records  consultant 
evjiu.te  ihese  p( 
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A  new  Ub  was  started  on  9/1/86.  All  Doctor 
orders  h*ve  been  checked  and  charts  revlewt. 
for  appropriateness  of  tab  week  ending  9/5/8^ 
Lab,  X-Hay,  and  Diagnostic  services  will  be  \ 
filed  with  the  resident's  record.  The  -die 
Records  consultant  will  train  the  Medlcat 
Records  Designee  on  proper  fUlng  of  records 
The  OON  wl I t  Instruct  the  floor  nurses  on 
the  proper  method  of  calling  in  diagnostic 
reports  to  doctors. 
The  DDN  and  ADON  will  monitor 
Medical  Records  Consultant  will  monitor. 
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Infection  control  wfll  be  ,.fOperIy  mtlntalne 
The  following  examples  will  be  Included  In 
the  next  Infection  control  meeting,  as  ^eM 
as  In  an  InServlce  held  on  9/16/86  and 
repeated  on  9/18/86,  and  rel nservi ced  as 
necessary . 

1.  PkOper  care  of  urinals 

2.  Clv^anlng  of  bedside  drawers. 

3.  Pro^^er  cleansing  of  ute'^slls  and 
water  pitchers,  and  use  of  c^an 
ard  soiled  utility  rooms 

't.  Core  and  storage  of  dentures. 
This  need  will  be  marked  on  the 
KardeK.    Dentures  will  be  marked. 
S.  Care  of  Foley  bags  tu  avoid 
Infect  Ion. 

Disposal  of  wee  diapers  and  clothtnl) 
Proper  clean-up  of  Incontinent  patl 
Proper  care  of  Decubitus. 
Cleaning  shower  stall  between  sh 
immediate  claan  up  of  feces. 
Cleaning  of  shaver  between  shaves 


6. 

7. 

8. 

9. 
ID. 
II. 


Floor  nurse  and  DON  and  ADON  will  mnltor. 

inservlce  for  housekeeping  to  Include 
cleaning  of  bedralls,  floors,  and  privacy 
curtains,  and  toilets  has  been  scheduled. 

Tha  Housekeeping  supervisor  wilt  mnltor. 


mix 
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(EACH  OOMMCnVf  ACTION  IHOULO  K  CAOM- 
WiFEftfNCtO  TO  THt  A^^nomAff  DCPCKNCn 


Nurses  will  be  Inservlcedon  9/I9/86  on 
the  proper  technique  In  Instilling  eye 
drops.    Eye  drops  will  be  f4«ni  nistered 
prior  to  med  passing.    An  Insevlce  to 
-einforce  the  Importance  of  hdnd  M^shlno 
during  the  .ned  pass  hds  been  scheduled. 
Correct  handwashing  proc<:dure  will  be 
maintained  by  4II  staff.    The  A. O.O.N,  and 
O.O.N,  will  monitor.    Handl-wlpes  will 
be  provided  on  4II  med  carts  for  nurse's 
use  when  passing  meds.    A. O.O.N.  «nd  O.O.N, 
will  monl tor. 
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«0W»«  •  FLAH  OF  00«W£CTI0« 
(EACH  OOMRCCnVf  ACTOi  IHOULO  H  ClOU- 
W£fIW£MCtO  TO  THE  AWWymATI  OCfCif  »«t) 


Resident'',  restorative  car«  v«l  M  be  carrle 
o.r  dally.     O.O.N,  will  hold  an  Inservlce 
for  nursing  staff  on  alt  shifts  on 

1.  Proper  application  and  care  cf 
app  I  i  ances . 

2.  Use  and  placement  of  handrolls 

3  Those  Itrms  to  be  checked  on 
Kardex. 

4  Positioning  of  resident 
wheelchairs  and  beds 
2  hours. 

5.  Proper  use  of  Poseys 
6    Proper  positioning  of  Foleys 
0  T.  wUl  be  notified  by  nursing  of  those 
residents  In  need  of  hanroMs  and  these 
wilt  be  obtained  and  applied. 

Resident  Care  Coordinator  and  Director  of 
Nursing  will  monitor 


In 
every 
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Treatments,  medications  «nd  diets  will  be 
given  4s  prescribed.    The  OOH  will  give  «n 
Inservlcc  to  all  nurses  on  proper  method  for 
the  fol lowing. 

1.  Ch*ngelng  «nd  charting  dressings 
ind  treatments. 

2.  Placement  of  supportive  pillows, 
blocks,  donuts,  mattresses. 

3.  A  nursing  staff  member  will  be  In 
attendance  In  the  dining  room  at 
all  meals  to  monitor  residents. 
Insuring  il}  rejidents  receive 
meal  trays. 

5.  feeding  of  residents  who  need 

who  need  assistance  In  a  timely  mamer. 
b.  Insuring  residents  receive  and 
swal low  thel r  meds. 
The  DON  and  AOON  wilt  monitor  In  conjunction 
with  the  Administrator  wno  will  also  monitor 
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All  residents  will  receive  dally  personal  cji 
and  grooming.    Those  who  do  not  have  socks, 
shoes,  or  underviear  will  receive  them  througl 
purchase  or  donations.    Nexessary  grooming 
supplies  (soap,  shampoo,  mouth  care)  will 
be  provided,    lotion  for  sktn  care  will  be 
available  for  those  who  need  It.    A  new 
bath  schedule  is  posted  for  two  times  weekly 
and  prn  baths  or  showers  t«hlch  aides  must 
Inlt'al.    Floor  nurses  will  make  sure  aides 
adiTlnister  them.    Nurses  will  check  Foleys 
for  leakage  end  raplace  or  remove  prn. 
"  ' nued  on  next  p^ge) 
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AdmlMlons  h«ve  been  curtailed  and  no  skilled 
or  Medicare  rejldems  will  be  admitted  until 

\\  ttabi  Mied, 
Adm  nljtrator  and  Admissions  Director  will 
mon  tor. 
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Residents  will  be  monitored  for  skin  breakdov4> 
by  use  of  decubitus  program  (attached)  which 
Inctudrs  ''Isk  assessment,  treatments  and  use 
of  special  mattresses  and  assessment  sheets. 
Skin  checks  will  be  performed  frequently  by 
treatment  nurses  for  bedfast  and  wheelchair 
patients  to  reduce  the  chance  of  error 

reporting  developing  decubltl.    Assessment|s  wilt 
be  accurate.    An  Inservlce  covering  the 
above  wilt  be  held  by  9/26/86  by  the  O.O.N 
and  will  be  monitored  by  her.  9/26/86 


ro 
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Residents  with  orders  for  special  mattresses 
will  be  reviewed  by  DON  to  ensure  rhat 
physicldn's  orders  are  followed.    The  DON 
and  ADON  will  men  I  tor. 

Resident  care  plans  will  be  accurate  and 
timely      An  RN  Resident  Care  Coordinator 
has  been  designated  to  Insure  this  and  has 
started  update.    A  care  plan  schedule  has 
been  posted.    An  InservlCe  on  care  plans  will 
be  held  by  th«  Resident  Care  Coordinator  for 
all  nursing  staff.    OOMwIH  monitor. 
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Nurse»'  notes  will  describe  response  to 
to  nursing  Interventions.    Nurses'  notes  wilt 
be  written        least  weekly  and  prn  and 
describe  patient's  condition  accurately. 
An  Inservice  will  be  held  by  the  DON  and 
uy  Alden  Hanagment  by  9/26/66 


A  record  of  resident's  bowel  movements  wil 
:e  be  recorded  on  a  form  developed  fo  this 
by  nurs I ng  staff 

The  DON  and  AOON  will  monitor 
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Current  mattressts  are  /$". 


Mere  ordered  on  9/I7/86  from  made  rite 
beddtng      Delivery  promised  week  of 
9/22/86 
needed 
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LONG  TERM  CARE 


IL  Horn*  D9CtW\9^  In  March 
Won  State  "Exoallanca"  Award 

Chvies  of  homdty  poor  care  at  an  nimots  nursing 
home  that  hat  been  heralded  by  that  state  were 
heard  this  week  by  the  Houae  Commerce  Health 
Siibcomnuttee. 

One  patient  at  Oxford  Lane  Nursmg  Home  m  Na- 
perville  wai  handcufled  and  another  forced  to 
^pend  the  night  m  a  room  with  the  corpse  of  a 
dead  patient,  lays  Sue  Mettd,  who  heads  a  group 
representing  resKlents  and  their  fimiiiei  Other 
rcailts  of  poor  manigement  ated  by  Mettel  m- 
duded  the  amputation  of  a  patient't  1^  "wcauae  of 
complications  from  an  nfected  bedac.  and  the 
deathiof  twopatknts  from  dehydration. 

The  federal  government  tcnmnatcd  the  206-bed 
proprnary  fSKflity**  right  to  government  rjim- 
buneuent  for  ikfllcd  nursing  care  on  Mar  15. 
19S7  The  facility  has  made  "mi^or"  staff  changes 
and  a  confident  its  skilled  beds  will  be  recertified, 
says  Steve  Mota  attorney  for  Oxford  Lane 

Beginning  m  July  1996,  Oxford  Lane  ^ot  bonus 
payments  from  Illinois'  much-herJded  t)ualtty  In- 
centive Program  (QUIP),  which  rewarOi.  nunu^ 
homes  for  excellence  m  sn  cat^ones,  a  eluding 
structure  and  l.vmg  environment  and  quality  of 
nursmg  care  (LTCM  4-2) 

In  this  case,  payments  acknowledged  Oxford  Lane's 
resident  activity  and  community  mtegration  work, 
not  Its  nursing  care,  says  DImois  long  term  care 
bureau  chief  Connie  ChereiL  As  soon  as  the  state 
mspecton  notified  QUIP  of  Oxford  Lane's  defiaen- 
-•<»  (Dec  14,  1986).  bonus  payments  were  stewed, 
ihi  says. 


They  {nursmg  homes)  get  paid  for  what  they  ar 
improving.  We  hrx  never  said  that  the  600  nursing 
homes  that  get  QUIP  ve  the  best  hones.  Qin? 
homes  are  those  that  ai-  tiymg"  to  upgrade  care 
in  the  program's  sa  categories,  Cheren  said 
Cheren  says  the  Oxford  Lane  case  "absohitety"  docs 
not  tanush  QUIFs  image 
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Mr.  Waxman.  Thank  you  very  much. 

You  know,  it  muF^  take  a  lot  of  courage  for  you  to  come  here  and 
tell  us  this  story.  Your  mother  is  still  in  that  nursing  home,  isn't 
she? 

Ms.  Mettel.  Yes,  she  is. 

Mr.  Waxman.  When  you  found  out  about  all  these  problems,  did 
you  consider  taking  her  out  and  moving  to  another  facility? 

Ms.  Mettel.  Yes,  I  diH.  That  was  the  first  thing  that  i  decided  to 
do.  It  was  very  difficult  tc  place  her  in  this  facility  to  begin  with. 
She's  on  public  aid,  and  it  was  very  difficult.  There  are  18  nursing 
hemes  in  Du  Page  County,  and  out  of  those  18,  only,  I  guess,  12 
take  public  aid  patients,  and  all  of  them  have  a  1-  to  2-year  waiting 
list.  And  so  it's  very  difficult,  considering  that  Oxford  Lane  has  a 
total  of  170  residents,  and  out  of  that,  i50  are  on  public  aid.  And 
with  the  thought  of  them— they  w^err  decertified  for  skilled  care, 
and  several  of  the  residents  had  to  move.  One  had  to  go  to  Rock- 
ford,  which  is  50  miles  west  of  us,  which  is  very  difficult  to  go  visit 
someone,  because  there  are  no  facilities  in  our  area  that  will  take 
public  aid  patients. 

Mr.  Waxman.  So  the  options  are  very,  very  limited  for  someone 
who  is  on  the  Medicaid  program. 

Ms.  Mettel.  Yes,  yes. 

Mr.  Waxman.  Why  didn't  the  State  act  to  improve  the  quality  of 
care? 

Ms.  Mettel.  That's  one  of  our  questions,  and  that  was  one  of  the 
reasons  why  we  did  file  suit.  We  had  hoped  that  we  would  be  able 
to  put  them  on  the  stand,  so  we  could  ask  them  the  very  same 
question. 

They  have  been  documented  as  far  back  as  1984  as  having  seri- 
ous staffing  problems,  and  they  have  continually  been  on  the  Illi- 
nois Department  of  Health's  violator  list.  It's  a  quarterly  list,  and 
they  have  been  on  it  in  1984,  1985,  and  1986  for  staff  shortages. 

And  that  was  our  question:  Why  is  the  governing  agent  that's 
supposed  to  protect  us  and  help  us  in  this  situation—why  do  they 
continually  allow  something  hke  this  to  go  on? 

We  never  did  get  an  answer  to  that,  and  I  don't  have  an  answer 
to  that  myself. 

Mr.  Waxman.  Ms.  Fitzpatrick,  why  was  your  mother  initially 
placed  at  Belmont  Nursing  Home? 

Ms.  FrrzpATRiCK.  We  were  at  Vanderbilt,  and  as  I  said,  she  had 
been  goir^  there  for  years,  and  when  she  left  home,  we  had  admit- 
ted her  to  Vanderbilt,  and  she  had  been  there  like  2  weeks.  And 
they  told  us  that  we  needed  to  place  her  in  one. 

We  visited  around,  and  it  was  hard  to  get  in  because  we  didn't 
have  all  the  money,  and  she  would  have  to  be  placed  on  Medicaid. 
And  there  was  a  place  available  there.  We  went  and  looked,  and 
also  the  doctors  had  started  a  geriatric  program  at  Vanderbilt  to 
Belmont,  and  that  was  out— you  know,  I  thought,  well,  that  should 
be  a  good  one,  you  know;  we're  having  our  physicians  go  there,  so 
that  was  our  intent. 

Mr.  Waxman.  A.nd  why  was  she  forced  to  stay  there  after  her 
condition  began  to  deteriorate? 

Ms.  FrrzpATRiCK.  I  had  no  choice.  She  had  a  staph  infection.  No 
other  place  would  take  her.  Her  problems  were  tm  serious. 
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Mr.  Waxman.  And  according  to  your  statement,  this  nursing 
home  remains  in  the  Medicaid  program,  despite  the  poor  treatment 
your  mother  and  other  residents  received. 

What  has  the  State  done  about  it,  and  why  hasn't  th  j  quality  of 
care  at  that  home  improved? 

Ms.  FrrzpATRiCK.  That's  what  I  want  to  know  also,  because 
they  ve  had  all  the  violations.  In  fact,  they  are  closed  for  admis- 
sions as  of  right  now. 

On  our  board  for  licensing,  there  is  no  consumer  advocate.  There 
are  three  nursing  home  administrators.  One  administrator  is  a 
former  nursing  home  owner,  and  he  has  also—his  home  was  closed 
for  admissions  also. 

They  went  in.  They  had— in  fact,  thej^  had  a  lady  there  that  was 
monitonng  Belmont.  This  was  2  years  ago  when  all  this  happened 
to  me.  They'd  taken  her  out.  We  don't  know.  W  'd  like  that  ques- 
tion answered  also. 

Mr.  Waxman.  Let  me  call  on  my  colleagues  to  see  if  they  have 
some  questions  of  you. 

Mr.  Whittaker. 

Mr.  WHrrxAKER.  No  questions. 
Mr.  Waxman.  Mr.  Wyden, 
Mr.  Wyden. 

I  commend  both  of  you  for  your  fine  statements.  What  advice  or 
counsel  would  you  two  have  for  others  with  parents  in  or  about  to 
enter  a  nursing  home? 

You  both  have  been  through  very  unfortunate  experiences,  and  I 
would  be  interested  in  knowing  what  thoughts  you  have  for  others 
who  might  be  in  your  shoes. 

Ms.  Mettel.  Well,  we  have  addressed  that  in  our  group,  and  I 
think  it  s  very  important  that  people  be  educated  as  to  what  the 
residents  legal  rights  are.  You  know,  it's— they  have  the  upper 
hand  in  the  situation,  and  when  they  tell  you,  "You're  going  to 
have  to  move  your  patient  because  we  no  longer  take  Medicaid," 
vou  know,  you  sav,  ''Okay,  fine,"  and  you  do  it.  You  have  to  find 
out  what  your  rights  are  and  to  not  let  them,  you  know,  put  you  in 
a  position  like  that. 

And  it's  also  a  good  idea  if  each  facility  would  have  a  family 
group,  as  ours  does.  I  know  that  they  may  not  be  as  active,  but  it's 
really  good  to  be  able  to  talk  to  someone  who  has  the  same 
common  problems  that  you  do. 

Mr.  Wyden.  Ms.  Fitzpatrick,  what  counsel  would  you  have  for 
others  with  parents  in  or  about  to  enter  a  nursing  home? 

Ms.  FrrzPATRiCK.  I  would  find  out  their  legal  rights  and  also  your 
legal  rights  as  to  what  you  can  do  when  situations  occur. 

Also  whe/i  you  go  to  visit  the  nursing  home  on  your  initial  visit, 
don  t  just  go  to  where  they're  walking  around.  Be  sure  you  go  to 
the  skilled  care  part  of  the  building.  Check  with  the  patients  the^e; 
check  with  them  and  look  at  them.  If  necessary,  pull  down  those 
covers  and  see  how  their  bodies  are.  If  there's  any  family  members 
there,  talk  with  them,  just  communicate  with  people,  and  please 
don  t  let  them  intimidate  you  That's  what  happened  with  me. 

Mr.  Wyden.  The  only  other  question  I  had  was  based  on  an  expe- 
rience I  had  when  I  was  on  the  State  Board  that  licensed  the  ad- 
ministrators. When  the  complaint  was  filed,  what  did  the  State  do? 
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Did  they  in  any  way  tip  off  the  facility,  or  did  they  just  fail  to 
follow  it  up  altc^ether.  What  happened  when  complaints  were  filed 
with  the  State? 

You've  already  made  it  clear  that  they  didn't  do  enough. 

But  maybe  you  could  start,  Ms.  Mettel.  What  exactly  did  the 
State  do? 

Ms.  Mettel.  Well,  at  our  particular  nursing  home,  one  of  the 
members  of  the  staff  had  worked  with  the  Public  health  depart- 
ment as  a  surveyor,  so  she  had  a  lot  of  friends  in  the  Health  De- 
partment. And  whenever  they  were  going  to  pull  an  inspection, 
they  would  call  and  talk  to  Mary,  and  she  knew  about  it  ahead  of 
time.  And  we  ultimately  found  out  what  was  going  on,  because 
they  would  pull  in  staff  from  some  of  their  other  nursing  homes. 
The  same  people  who  own  this  one  own  four  other  nursing  homes 
in  the  area. 

So  they  would  pull  in  other  staff  from  the  other  nursing  homes 
to  make  it  look  like  they  had  a  full  complement  of  staff. 

But  other  than  that,  I  don't  really  know.  They  also  did  not  treat 
it  with  confidentiality.  I  know  when  we  would  complain  about 
something,  when  a  formal  complaint  had  been  issued,  H  was  just  a 
matter  of  hours  before  the  whole  nursing  home  knew  about  it  and 
could  tell  you  exactly,  you  know,  which  person  had  initiatt^J  it. 

Mr.  Wyden.  Anything  you  wanted  to  add  on  that,  Ms.  Fitzpa- 
trick? 

Ms.  FrrzPATRiCK.  The  nursing  administrator  at  the  home  that  my 
mother  was  in  had  also  worked  for  the  State,  going  out  and  in- 
specting, and  she  always  knew  when  they  were  coming  out.  And 
they  also  were  supposed  to  keep  confidentiality,  and  when  my  com- 
plaint— when  I  was  giving  my  complaint,  you  could  see  my  name 
and  also  my  mother's  name,  so  evidently  it  wasn't  treated  that 
way. 

Mr.  Wyden.  Thank  you,  Mr.  Chairman. 
Mr.  Waxman.  Mr.  Sikor^ki,  any  questions? 
Mr.  SiKORSKi.  Thank  you,  Mr.  Chairman. 

I,  too,  want  to  thank  you.  I  found  that  working  as  an  orderly  in  a 
nursing  home  and  then  later  on  with  the  Board  on  Aging  in  the 
State  legislature  that  the  advocacy  program — family  advocates  and 
advocates  for  residents — are  absolutely  essential  to  make  sure  that 
the  system  works.  The  pushers  and  pinchers  and  pullers  in  the 
process — sometimes  they  can  be  a  pain  in  the  neck  for  the  legisla- 
tor, or  the  regulator  or  the  nurse,  or  the  administrator,  but  it's  one 
of  those  things  that's  absolutely  essential  if  we're  going  to  have  a 
system  that's  sensitive  to  the  human  needs  of  the  human  beings  in- 
volved. 

So  thank  you  for  being  advocates. 

I  have  some  questions.  Maybe  you  know,  the  per  diem  paid  in 
the  Medicaid  program  for  your— was  it  your  mother? 
Ms.  Mettel.  Yes. 

Mr.  SiKORSKL  For  your  mother's  care? 

Ms.  Mettel.  Is  there  a  per  diem? 

Mr.  SiKORSKi.  Yes.  What  is  the  per  diem? 

Ms.  Mettel.  I'm  sorry.  I  don't  know. 

Mr.  SiKORSKi.  You  don't  know. 

Ms.  Mettel.  No. 
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Mr.  SiKORSKi.  Do  you  know  what  it  is  in  Illinois  generally? 
Ms.  Mkttel.  No. 

Mr.  SiKORSKi.  Do  you  know,  Ms.  Fitzpatrick,  in  Tennessee? 
Ms.  FrrzpATRiCK.  At  the  time  we  were  there,  I  was  told  it  was  $32 
or  $33  a  day. 
Mr.  SiKORSKi.  And  this  is  in  the  last  year? 
Ms.  Fitzpatrick.  Three  years  ago. 

Mr.  SiKORSKi.  Three  years  ago.  So  it's  probably— may  have 
changed  since  then. 

In  my  opening  statement,  talking  about  money,  unfortunately 
there  is  money — a  money  factor  in  this.  You've  got  to  pav  for  a  cer- 
tain level  of  care.  But  as  I  understand  it,  there  was  a  level  of  care, 
say  the  skilled  level,  in  your  mother's  case  and  your  mother's  cai^i 
too,  I  think,  and  so  many  nursing  hours  were  to  be  supplied  for 
that  level  of  care,  and  the  per  diem  was  to  pay  for  that,  but  those 
hours  weren't  being  supplied;  is  that  correct? 

Ms.  Mkttel.  Correct.  6ut  they  still  were  getting  paid  for  it, 

Mr.  SiKORSKi.  Has  anyone  taken  fraud  action?  Has  anyone  at- 
tempted to  reclaim  from  the  owners  of  that  facility  the  payments 
for  services  that  weren't  rendered? 

Ms.  Mettel.  As  I  understand  it,  that  was  one  of  the  things  that 
Prairie  State  Legal  Services  was  going  to  look  into. 

Mr.  SiKORSKi.  OK. 

Ms.  Metfel.  That  was  something  that  came  oi\t  because  of  our 
situation.  That  became  known,  and  they  said  they  were  going  to 
look  into  that,  plus  discrimination  suits  against  Public  Aid  patients 
m  Du  Page  County. 

Mr.  SiKORSKi.  Was  the  nursing  home  in  your  situation  owned  by 
local  small  chain? 

Ms.  Mettel.  Yes. 

Mr.  Sjkorski.  Not  affiliated  with  a  larg-^r  chain? 
Ms.  Mettel.  I  don't  believe  so,  no. 

Mr.  SiKORSKi.  And  the  owners  were  local?  You  knew  them? 

Ms.  Mettel.  Yes.  We  did  have  trouble  pinpointing  who  the 
owners  were,  and  even  when  we  filfxl  suit,  we  still  did  not  know 
who  exactly  who  they  v  ere. 

Mr.  SiKORSKi.  Do  you  know  now? 

Ms.  Metfel.  Not  all  of  them. 

Mr.  SiKORSKi.  But  doesn't  the  State  know?  The  State  should 
know  that. 
Ms.  Mettel.  I  hope  someone  knows. 

Mr.  SiKORSKi.  But  where  in  the  hell  are  the  State  legislators  in 
this  situation?  How  come  there  aren't  any  local  or  State  hearings? 
Did  they  have  hearings  in  Illinois  after  you  raised  your  issue? 

Ms.  Mettel.  No,  sir. 

Mr.  SiKORSKi.  Where  are  the  State  and  local  authorities? 
Ms.  Mfttel.  I  don't  know. 

Mr.  SiKORSKi.  Have  you  talked  to  your  local  State  senator  and 
representative? 

Ms.  Mettel.  We  did  have  a  local  representative  that  we  had 
come  talk  to  us,  and  she— her  advice  to  us  was  to  go  to  the  press 
and  tell  the  press  what  was  going  on.  But  we  didn't  feel  comforta- 
ble doing  that.  We  didn't  feel  we  had  enough  facts  behind  us  to 
substantiate  an  action  like  that. 
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But  I  want  to  know,  why  didn't  she  tell  us  something  about,  you 
know,  these  different  groups  that  are  out  there,  like  Illinois  Citi- 
zens for  Better  Care?  Why  weren't  we  told  about  them  or  Prairie 
State  Legal  Services  or  someone  who  could  have  helped  us? 

Instead,  we  were  just  left  to  flounder  and  try  to  figure  out  what 
to  do  on  our  own. 

Mr.  SiKORSKi.  Maybe  our  State  is  different,  but  I  didn't  think  it 
was  that  different.  I  used  to  speak  to  the  National  Conference  of 
State  Legislators  and  the  Human  Resources  Division  about  these 
issues,  and  I  didn't  think  Minnesota  was  that  far  ahead.  But,  you 
know,  there  are  basic  things  like  a  bill  of  Rights  for  residents  and 
Residents  Advocacy  Councils.  There  is  extensive  interplay  between 
the  provider*?  and  the  professional  staff  and  the  residents  and  the 
legislators. 

But  in  Tennessee,  where  are  the  legislators  there?  Did  you  talk 
to  them? 

Ms.  FrrzPATRiCK.  In  this  past  year,  they  passed  legislation  to 
impose  civil  penalties.  How  good  that  is  going  to  be,  I  don't  know. 
At  the  time,  I  didn't  know  anyone  to  talk  to.  Since  then,  I  could 
find  someone,  but  at  that  time,  I  didn't  have  anyone. 

Mr.  SiKORSKi.  These  are  basically  State  programs  federally 
funded.  There  are  certain  standards  on  both  levels  and  there 
should  be  enforcement  and  oversight  and  it  is  really  a  State  legisla- 
tive function  to  a  great  extent.  At  least  a  major  impact  can  be 
made  at  that  level.  They  have  been  thus  far  silent  in  Illinois? 

Ms.  Metttel.  We  tried  to  work  with  our  local  Public  Health  De- 
partment, the  regional  supervisor.  We  were  in  contact  with  her  for 
about  5  months,  asking  her  what's  going  on,  give  us  some  direction, 
give  us  some  help.  We  find  out  later  on  that  the  Springfield  office 
didn't  even  know  what  she  was  doing.  There  was  some  type  of  a 
breakdown  in  communications  between  them. 

Mr.  SiKORSKi.  Apparently  the  national  regulations  have  been  vio- 
lated that  are  currently  in  existence,  not  even  considering  the  new 
reforms  that  are  being  proposed.  Assuming  those  reforms  get 
adopted,  there  is  still  going  to  be  a  State  and  local  enforcement 
mechanism  and  those  State  legislators  better  be  heated  up  a  little 
bit. 

Thank  you. 

Mr.  Waxman.  Thank  you,  Mr.  Sikorski.  JVlr.  Walgren. 

Mr.  Walgken.  No  questions,  Mr.  Chairman. 

Mr.  Waxman.  Mr.  Bruce. 

Mr.  Bruce.  No  questions,  Mr.  Chairman. 

Mr.  Waxman.  Mr.  Dingell. 

Mr.  Dingell.  I  would  ask  unanimous  conser'  that  I  be  permit  sd 
to  insert  into  the  record  a  strong  statement  in  support  of  the  legis- 
lation. I  wish  to  commend  you  for  the  hearings  and  the  speedy  way 
in  which  you  are  proceeding  in  this  matter, 

Mr.  Waxman.  Thank  you  very  much.  Without  objection,  the 
statement  will  be  included  in  the  record. 

Mr.  Bruce.  Mr.  Chairman,  I  would  request  my  statement  be  sub- 
mitted for  the  record. 

Mr.  Waxman.  Without  objection,  the  unanimous  consent  request 
to  insert  the  opening  statement  by  Mr.  Bruce  will  be  agreed  to  and 
that  will  be  the  order. 
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[The  prepared  statements  )f  John  D.  Dingell  and  Terry  L.  Bruce 
follows:] 

Statet^ent  ok  Hon.  John  D.  Dingell 

I  am  pleased  to  join  my  colleagues,  Chairman  Henry  Waxman,  and  Senator 
Gaude  Pepper,  and  others  at  this  hearing 

We  are  here  today  to  address  the  need  for  legislation  to  improve  the  quality  of 
care  provided  in  Medicaid  nursing  homrs. 

Too  often  in  the  past  we  have  met  together  to  hear  horror  stories  of  the  inadequa- 
cies of  nursing  home  care:  stories  of  neglect  and  abuse — both  physical  and  mental— 
of  our  most  frail  and  most  vulnerable  citizens.  Today  we  will  hear  more. 

But  this  hearing  also  marks  a  beginning,  because  we  have  now  before  us  for  con- 

leration  a  new  and  very  different  piece  of  legislation 

ii.R.  2270,  the  Medicaid  Nursing  Home  Quality  Care  Amendments  of  1987,  is  a 
m^or  reorientation  of  the  r^[Uiatory  system,  which  will  now  focus  "pon  the  nurs- 
ing home  resident.  This  bill  directs  the  regulatory  system  to  look  at  che  care  being 
provided  to  residents,  and  the  effects  of  that  care  on  their  wellbeing. 

This  does  not  mean  that  we  no  longer  about  the  fire  safety  of  buildings,  or  the 
cleanliness  of  the  floors,  or  whether  or  not  there  are  cockroaches,  or  the  credentials 
of  the  nursing  staff.  These  things  are  important,  but  when  you  are  dealing  with 
people  these  are  not  enough.  We  need  a  regulatory  system  that  will  ensure  that  any 
person  requiring  nursing  home  care  can  enter  any  certified  nursing  home  and  re- 
ceive appropriate  medical  care,  be  treated  with  dignity,  and  enjoy  continued  civil 
and  legal  rights. 

We  also  need  to  deal  with  the  inability  of  the  current  regulatory  system  either  to 
force  substandard  facilities  to  improve  their  performance  or  to  eliminate  them 
I  believe  that  H.R.  2270  does  all  of  these  things. 

It  is  appropriate  and  necessary  for  t je  Federal  Government  to  be  involved  in  the 
regulation  of  nursing  homes  for  two  reasons: 

First,  large  sums  of  Federal  money— mostly  from  Medicaid— go  to  pay  nursing 
home  costs.  We  mus'.  ensure  that  these  funds  are  spent  as  well  and  as  wisely  as 
possible. 

Second,  we  must  protect  the  consumer— in  this  case  the  nursing  home  resident. 
\ye  must  ensure  their  safety,  the  adequacy  of  their  care,  and  the  protection  of  their 
rights.  Nursing  home  residents  are  almost  always  dependent  on  medical  care  for  a 
satisfactory  quality  of  life. 

Our  past  experience  does  not  support  ar  optimistic  judgment  about  the  effects  of 
allowing  the  forces  of  the  market  place  to  be  the  primary  influence  over  nursing 
home  standards.  The  need  for  government  protection  is  more  critical  because  the 
ability  of  the  average  nursing  home  resident  to  be  an  active  and  discriminating  con- 
sumer is  usually  very  limited  Nursing  home  residents  are  often  in  poor  physical 
and  mental  health,  nursing  home  beds  in  manv  areas  are  in  short  supply,  and  most 
nursing  home  residents  are  not  financially  well-off. 

The  nursing  home  market  is  in  fact  two  markets— a  preferential  one  for  those 
who  can  pay  their  own  way,  and  a  second,  more  restricted  one,  for  those  whose 
stavs  are  paid  by  Medicaid. 

Regulation  is  essential  to  protect  these  vulnerable  consumers. 

At  this  point  however  1  must  add  my  belief  that  while  regulation  is  necessary,  it 
is  not  on  its  own  sufficient  to  guarantee  high  quality  care.  To  achieve  this  ^oal  we 
need  involvement  from  management  and  staff,  tl  community  and  the  consumer- 
groups. 

I  am  pleased  to  see  that  many  of  these  groups  are  here  today  to  add  their  voice  to 
this  legislation.  I  thank  them  for  their  thoughtful  participation  I  am  grateful  to  my 
colleague.  Chairman  Henry  Waxman  for  having  this  hearing,  and  for  the  excellent 
work  which  his  staff  has  contributed  towards  this  bill.  I  look  forward  to  working 
with  all  of  you  towards  passage  of  a  bill  which  will  benefit  a  most  deserving  and 
important  group  of  our  citizens. 


Statement  of  Hon  Terry  L  Bruce 

Thank  you  Mr.  Chairman.  I  would  like  to  commend  you  and  the  Chairman  of  the 
Full  Committee,  Mr.  Dingell,  for  your  efforts  in  bringing  forth  this  important  legis- 
lation. There  is  a  strong  e^  idence  that  the  quality  of  care  and  quality  of  life  in  nurs- 
ing homes  is  not  up  to  the  standards  that  we  demand  for  our  senior  citizens  Hear- 
ing up  to  the  standards  that  we  demand  for  our  senior  citizens.  Hearings  last  year. 
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and  the  Inftitute  of  Medicine's  report  has  shown  that  more  effecting  government 
regulation  can  substantially  improve  the  quality  of  care  in  nursing  homes.  I  am 
very  please  that  we  are  here  today  to  discuss  a  new,  stronger  Federal  role  in  regu- 
lating this  industry. 

In  drafting  H.R  2270,  the  subcommittee  consulted  essentially  all  interested  par- 
ties.  Naturally,  there  are  some  points  of  disagreement  as  is  bound  to  happen  with 
any  genuine  compromise  It  is  my  intention  to  strongly  support  the  bill  and  facili- 
tate final  passage  of  the  legislation 

Thank  you  again,  Mr.  Chairman  for  bringing  this  legislation  before  the  subcom- 
mittee. 

Mr.  Waxman.  Tnank  you  both  very  much.  I  think  you  have  set 
the  tone  for  us  to  look  at  this  whole  matter.  People  are  involved, 
your  parents,  our  parents,  our  elderly  people  in  this  country  going 
into  nursing  homes.  These  nursing  homes  are  getting  Federal 
funds.  The  Medicaid  program  is  run  by  the  States.  We  expect  if 
Federal  dollars  are  going  to  be  used,  there  be  a  minimum  standard 
of  care  provided  for  these  patients.  It  is  a  responsibilit  of  the  Fed- 
eral Government  as  well  as  the  State  governments  to  see  that  qual- 
ity care  is  provided. 

I  thank  you  very  much  for  coming. 

Our  next  panel  consists  of  two  analysts  of  nursing  home  policy. 
First  is  Dr.  Anthony  Robbins.  Dr.  Robbins  has  been  involved  with 
nursing  home  policy  for  several  years  at  the  Federal  and  State 
levels.  He  served  as  Health  Commissioner  for  the  State  of  Colorado 
during  the  initiation  of  the  Smith  case,  the  leading  litigation  on 
monitoring  and  enforcing  nursing  home  quality.  Dr.  Robbins  is  also 
a  consultant  to  the  Energy  and  Commerce  Committee  on  health 
issues.  We  all  know  him  verv  well  from  that  association. 

Second  is  Mr.  Bruce  Vladeck,  who  is  currently  president  of  the 
United  Hospital  Fund  of  New  York.  Mr.  Vladeck  served  as  a 
member  of  the  1986  Institute  of  Medicine  Nursing  Home  Reform 
Study  Group  and  is  the  author  of  a  major  study  of  the  nursing 
home  industry  titled  "Unloving  Care." 

Thank  you  both  for  being  with  us  today.  We  are  looking  forward 
to  your  testimony. 

Dr.  Robbins,  we  would  like  to  start  with  you.  Would  you  be  sure 
the  microphone  is  on, 

STATEMENTS  OF  ANTHONY  RGBBIin::,  PROFESSOR,  BOSTON  UNI- 
VERSITY SCHOOL  OF  PUBLIC  HEALTH;  AND  BRUCE  C.  VLA- 
DECK, PRESIDENT,  UNITED  HOSPITAL  FUND  OF  NEW  YORK 

Mr.  Robbins.  Thank  you,  Mr.  Chairman. 

The  history  of  the  nursing  home  industry  and  its  regulation  is  a 
relatively  brief  one  in  the  United  States.  Only  since  the  passage  of 
the  Medicaid  and  Medicare  legislation  in  1965  have  nursing  homes 
flourished  in  this  country.  From  the  beginning.  Medicare  provided 
time  limited  coverage  for  care  in  nursing  homes,  thus  Medicaid 
became  the  dominant  payment  system  for  nursing  home  services. 

It  was  the  availability  of  nursing  home  coverage  under  Medicaid 
that  led  to  the  tremendous  boom  in  nursing  home  resources  in  the 
United  States,  In  the  late  1960's,  capital  flooded  into  a  bizarre  col- 
lection of  mansions,  inns,  hotels,  rest  homes,  aged  hospitals  and 
boarding  homes  to  convert  them  to  nursing  homes,  the  things  we 
now  know  as  skilled  nursing  facilities  and  intermediate  care  facili- 
ties. 
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Not  surprisingly,  the  early  concerns  of  S^ate  and  Federal  officials 
charged  with  protecting  nursing  home  residents  were  for  fire 
safety  Was  there  any  way  to  make  these  building  safe  for  handi- 
capped and  often  bed  ridden  residents?  Thus,  the  earliest  inspcc 
tion  and  enforcement  systems  were  concerned  with  the  physical 
structures.  In  the  first  years  of  Medicaid,  the  inspection  and  en- 
for^ment  system  evolved  but  the  basic  concept  remained  the  same 

The  question  was  whether  the  facility  had  the  capacity  to  care 
for  nursing  home  residents.  Inspectors  looked  at  the  facility  for  fire 
safety,  doors,  exits,  stairs,  alarms,  sprinklers,  et  cetera,  and  there 
were  often  waivers  granted  until  physical  improvements  could  be 
made.  Inspectors  tended  to  review  a  growing  body  of  documents, 
policies,  plans  and  accounts  and  inspectors  reviewed  the  staffing,' 
looking  at  the  number  of  nurses  and  their  credentials. 

What  they  didn't  do  is  look  at  what  the  nurses  actually  did  for 
residents.  Most  important,  with  a  system  intended  to  evaluate  the 
capabilities,  the  enforcement  system  rarely  looked  at  what  was 
happening  to  the  residents  themselves. 

I  will  return  to  this  point  which  is  central  to  this  reform  legisla- 
tion. ^ 

The  last  20  years  has  seen  a  long  line  of  nursing  home  scandals. 
The  sc^dals  have  always  raised  the  question  of  whether  the 
United  States  and  the  State  governments  have  the  proper  arma- 
mentarium to  protect  residents  of  nursing  homes  from  operators 
who  are  willing  to  risk  lives  in  the  quest  of  profit. 

In  the  early  1970's,  a  New  York  State  Court  made  the  regulators* 
dilemma  very  clear.  It  held  that  the  State  Health  Department  was 
not  allowed  to  remove  Medicaid  recipients  from  an  unsafe  facility 
without  a  full  administrative  process,  because  the  facility  had  a 
property  interest  in  the  residents.  The  Court  said  the  nursing 
home  owned  the  right  to  continue  to  collect  from  Medicaid. 

During  the  same  20  years,  three  important  developments  have 
changed  the  situation.  Consumer  groups  have  come  to  the  aid  of 
nursing  home  residents.  Some  States  have  been  creative  and  in- 
creased their  ability  to  protect  residents.  The  Federal  Government, 
by  sponsoring  research,  has  learned  how  to  reform  the  inspection 
and  enforcement  system  so  that  it  focuses  on  residents. 

Let  me  deal  with  those  three  things. 

Consumer  activists  including  the  Gray  Panthers,  the  American 
Association  of  Retired  Persons,  and  the  National  Citizens  Coalition 
for  Nursing  Home  Reform,  are  responsible  for  a  vast  change  in 
public  attitudes.  Aided  by  an  attentive  press,  these  groups  have 
convinced  most  Americans  that  there  are  serious  problems  in  nurs 
mg  homes.  Obviously,  this  is  invaluable  as  the  committee  goes 
about  seeking  legislative  reform. 

States  have  become  increasingly  concerned  about  nursing  homes, 
tor  most  States,  the  first  concern  is  money.  The  elderly  population 
is  growing.  Nursing  home  services  are  the  most  rapidly  growing 
part  of  Medicaid  and  Medicaid  is  in  most  States  the  most  rapidly 
growing  part  of  the  State  budget.  States  have  restrained  the  expan- 
sion of  nursing  homes.  In  most  States,  therefore,  the  number  of 
nursing  home  beds  per  eldorly  citizen  has  declined,  thus  the  resi- 
dents have  become  older  and  sicker  on  average.  This  was  docu- 
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mented  in  a  General  Accounting  Office  report  prepared  for  this 
committee,  I  think  about  3  years  ago. 

State  go  ^rnments  concerned  with  nursing  home  enforcement 
have  run  head  on  into  the  Federal  enforcement  system.  Because 
the  Department  of  Health  and  Human  Services  establishes  the 
Medicare  rules  and  requires  similar  procedures  for  Medicaid, 
before  the  Federal  Government  will  contribute  funds  for  State  run 
programs,  reform  minded  States  were  in  a  bind. 

It  was  necessary  to  sr^nd  'noney  on  new  and  potentially  duplica- 
tive programs  in  ordrr  to  be  more  creative  than  the  Federal  re- 
quirements. In  Ck>lorado,  we  finally  joined  some  nursing  home  resi- 
dent plaintiffs  in  suing  the  Federal  Government  to  refcm  the 
survey  and  certification  progra^n, 

Mr.  Waxman.  Dr.  Robbins,  tne  rest  of  that  statement  will  be  in- 
cluded the  record. 

Mr.  Robbins.  Would  you  like  me  to  mertion  the  few  conclusions 
I  drew  at  the  end  of  the  statement? 

Mr.  Waxman.  If  you  can  do  it  very  bi  iefly. 

Mr.  Robbins.  Obviouslv.  I  wanted  to  commend  you  on  the  legisla- 
tion, for  finally  stating  luality  of  life  issue.  Let  me  deal  very 
briefly  with  the  resident  ai^'ssment  ibsue. 

Residi  it  assessments  are  required  periodically  in  thL  legislation, 
at  every  change  in  resident  status.  This  'vill  mals<?  the  s.  ff  observe 
the  residents  carefully  and  provide  a  basis  for  audit.  It  s  up  rtant 
to  understand  that  this  assessment  required  in  the  bill  is  not  a  di- 
agnosis because  ''diagnosis"  means  a  disease  process,  nor  a  ''prog- 
nosis," which  means  predicting  the  course  of  a  disease,  l  ather  it  is 
a  simple  description  independent  of  guesses  about  diagnosis  and 
prognosis,  of  what  the  resident  can  do. 

Well  conducted  resident  assessments  will  prevent  resident'  prob- 
lems from  being  unattended.  This  is  the  central  piece  from  the  In- 
stitute of  Medicine's  report  and  in  your  legislation. 

Thank  you. 

[The  prepared  statement  of  Mr.  Robbins  follows:] 


I  am  Anthony  Robbins.  I  teach  public  health  at  Bostoi.  University.  >  have  worlcHi 
on  the  problem  of  protecting  nursing  home  residents  during  four  periods  in  my 
career-  while  a  fellow  at  the  Harvard  Center  for  Community  Health  and  Medical 
Care,  I  trained  with  Paul  Densen  and  Ellen  Jones  who  helped  develop  the  system  of 
resident  apsessment;  when  I  was  the  State  Hedth  Com'nissioner  in  Vermont  I  tried 
to  uevelop  alternatives  to  nursing  home  care;  when  I  directed  the  Colorado  Depa»^- 
nr  ;nt  of  Health,  the  State  joined  resident  advocates  in  auing  for  reform  of  the  Feder- 
al enforcement  system;  and  until  last  year,  on  the  staff  of  this  committee,  I  work'  *{ 
to  organize  the  national  review  of  nursing  home  enforcement  by  the  Institute  * 


''^p  history  of  the  nursing  home  industry  and  its  regulation  is  a  relatively  brief 
one  in  the  United  States.  Only  since  the  passage  of  the  Medic-' '  and  Medicare  uws 
Li  1985,  have  nun,'iig  hemes  flourished  in  this  country.  From  che  beginning.  Medi- 
care provided  time-limited  coverage  for  care  in  nursing  homes,  thus  Medicaid  rapid- 
ly became  the  dominant  payment  sy.tem  for  nursing  home  services.  It  was  the 
availability  of  nursing  home  coverage  under  Medicaid  that  lead  to  the  tremendous 
boom  in  nursing  home  resources  in  the  United  States.  In  :he  ^ate  196C  s  capital 
flooded  into  a  bizarre  collection  of  mansions,  inns,  hotels,  rest  ht  es,  aged  hospitals, 
and  boarding  houses  to  convert  them  to  nursing  homes:  skilled  Nursing  Facilities 
^.id     .rmediate  Care  Facilities. 

Not  su-^risingly,  the  early  concerns  of  the  State  and  Federal  officialc  charged 
with  protecting  nursing  home  residents  were  for  fir*^  safpty.  Was  there  any  way  to 
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make  these  buildings  safe  for  handicapped  and  bedridden  residents?  Thus  the  earli- 
est inspection  and  enforcement  systems  were  concerned  with  the  physical  structure 
in  the  first  years  of  Medicaid,  the  inspection  and  enforcement  system  evolved,  but 
the  basic  con  ;pt  remained  the  same.  The  question  was  whether  the  facility  had  the 
capacity  to  care  for  residents  safely.  Inspectors  looked  at  the  facility  for  fire  safety- 
door,  exists,  stairs,  alarms,  sprinklers,  et  cetera.  Waivers  were  granted  until  physi- 
caJ  improvements  could  be  made.  Inspectors  reviewed  a  growing  body  of  documents 
pohci^.  plans,  and  accounts.  And  inspectors  reviewed  the  staffing,  scrutinizing  the 
number  of  nurses  and  their  credentials,  rather  than  what  the  nurses  actually  did 


Most  important,  with  a  system  intended  to  evaluate  capabilities,  the  enforcement 
system  rarely  looked  at  what  was  happening  the  residents  themselves.  I  wul  return 
to  this  pcznt  which  is  the  central  reform  in  this  legislation!  The  last  20  years  has 
seen  6  long  line  of  nursing  home  scandals.  The  scandals  have  always  raised  the 
question  of  whether  the  States  and  Federal  Government  have  the  proper  armamen- 
tarium to  protect  residents  of  nursing  homes  from  operators  who  are  willinc  to  risk 
lives  in  the  quest  of  profit.  In  the  early  1970's,  a  New  York  State  court  made  the 
relators  dilemma  very  clear.  It  held  that  the  State  health  department  was  not 
allowed  to  remove  Medicaid  recipients  from  an  unsafe  facility  without  a  full  admin- 
istrative proc^  because  the  facility  had  f  "property"  interest  in  the  residents.  The 
court  said  that  the  nursing  home  owned  the  right  to  contirxue  to  collect  from  Medic- 
aid. 

During  the  same  20  yeara.  three  important  developments  xiave  changed  the  situa- 
tion  1.  Consumer  groups  h  ive  come  to  the  aid  of  nursing  home  residents.  2.  Some 
btates  have  been  creative  and  increased  their  ability  to  protect  residents  3  The 
Federal  Government,  by  sponitoring  n  »arci.,  has  learned  how  to  reform  the  inspec- 
tion and  enforcement  system  s,c  that  it  focuses  on  the  residents. 

Consumer  activists,  including  ^he  Cray  Panthers,  the  American  Association  of  Re- 
tired Persons,  and  the  Natior^M  Citizens  Coalition  for  Nursing  Home  Reform,  are 
responsible  for  a  vast  change  in  public  attitudes.  Aided  by  attentive  press,  these 
groups  have  convinced  most  Americans  that  ihere  are  serious  probl-ms  in  nursine 
homes.  This  work  is  invaluable  when  seeking  to  \f  Tslate  reform. 
*u  r!^  becomes  increasingly  concerned  abc  ^  nursing  homes.  For  most  States 
the  first  concern  is  money.  The  elderly  population  .s  growing  rapidly.  Nursing  home 
wrvices  are  the  most  rapidly  growing  part  of  Medicaid  And  Medicaid  is,  in  most 
btates,  the  most  rapidly  growing  part  of  the  State  budget.  States  have  restrained 
the  expansion  of  nursing  homes.  In  most  States,  the  number  of  nursing  home  beds 
per  elderly  citizen  has  declined.  Thus  the  residents  have  become  older  ai  icker  on 
average.  This  was  documented  ii.  a  GAO  repoit  prepared  for  the  committee  3  years 
ago. 

.  State  governments  concerned  with  nursing  home  enforcement  have  run  nead-on 
mto  the  the  Federal  enforcement  system.  Because  the  Department  of  Health  and 
establishes  the  Medicare  rules  and  requires  similar  procedures  for 
Medicaid  before  contrib  .ing  funds  for  State  run  programs,  reform  minded  States 
were  in  a  bind.  It  was  necessary  to  spend  money  on  rew  and  potentially  due  ative 
programs  in  order  to  be  more  creative  than  the  Federal  requirements  In  Colorado, 
we  tinally  jointed  some  nursing  home  resident  plaintiffs  in  suing  the  Federal  Gov- 
ernment to  reform  the  survey  and  certif  cation  program.  The  1976  case  is  still  tied 
up  in  FederalCourt,  while  the  Department  of  Health  and  Human  Services  responds 
to  couiT-ordered  changes. 

A  fevv  States  have  established  new  legal  r,^medies  to  protect  nursing  homes  resi^ 
dents-  intermediate  remedies  or  sanctions  (It  was  difficult  to  enforce  the  law 
a^camst  delinquent  n  .rsing  homes  where  the  only  course  was  to  shut  them  down 
1  he  evidence  is  very  clear  that  moving  elderly  patients  results  m  a  2-  to  3-percent 
death  rate  just  fi  .,n  the  move.;  Where  adopted,  systems  of  fines  and  court  ordered 
^^vership  have  made  it  possible  to  force  compliance  without  dislodging  the  resi- 

To  the  credit  of  the  Federal  Government,  there  has  been  research  on  nursing 
home  enforcement  from  the  very  beginmng  of  Medicare  and  Medicaid  Drawing  on 
the  -ork  of  the  National  Center  for  Health  Services  Research,  Under  Secretary 
?n?[!o  o^lv  fS7AJ^^  design  a  national  campaign  to  improve  nursing  homes 

'n  the  eirly  1970  s  for  President  Nixon. 

The  /atient  classification  for  long-term  c^re  was  developed  by  a  consortium  of  re- 
searr^iers  at  Harvard  and  Michigan  State  ."he  classification  system  was  a  wa\  to 
describe,  reproducibly,  the  capacity  of  a  patient  or  resident  to  perform  normal  daily 
pctivities,  such  as  dressing,  eating,  walking.  By  describing  a  patient  in  a  nanner 
hat  two  observers  would  make  identical  descriptions,  it  was  possible  to  f^'iow  pa- 
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tient  progress,  maintenance  of  function,  or  decline.  The  simple  form  directed  careful 
attention  to  the  true  state  of  the  resident  It  made  the  staff  or  inspectors  into  good 
oteervers.  It  could  be  audited. 

Attempts  in  the  Department  of  Health  and  Human  Services  to  implement  an  in- 
spection and  enforcement  system  based  on  observing  that  progress  of  residents  or 
the  maintenance  of  function  were  not  successful.  Ironically,  ihe  physician-dominat- 
ed review  proup  within  the  Health  Care  Financing  Administration  blocked  imple- 
mentation Decause  the  program  would  have  been  based  on  the  idea  that  nurses  can 
do  patient  assessments.  We  discovered  this  unpublicized  doctor-nurse  battle  while 
Colorado  was  preparing  to  sue  the  Department. 

Interest  in  tnie  reform  seemed  to  be  abandoned  altogether  in  1981.  The  Vice 
Prraident's  Task  Force  on  Regulatoiy  Reform  made  deregulation  of  the  nursing 
home  industry  the  top  priority  for  HftS.  Secretary  Schweiker  proposed  changes  in  . 
the  conditions  of  participation  that  would  have  made  it  almost  impossible  to  take 
any  enforcement  action  against  a  deficient  nursing  home.  This  committee  and  the 
wholes  Congress  reacted  with  proper  alarm.  A  bipartisan  burst  of  outrage  resulted 
in  a  legislated  moratorium  on  deregulation.  There  was  not  enough  time  to  reach  a 
consensus  in  the  Congress  on  reform,  but  when  the  moratorium  expired,  the  com- 
mittee talked  the  Department  into  funding  a  study  by  the  Institute  of  Medicine 
during  a  self-imposed  2-year  moratorium  on  deregulation. 

The  Institute  of  Medicine's  report  was  issued  without  dissent.  Consumers,  nursing 
home  operators,  and  State  regulators  all  endorsed  the  recommendations  They  are 
incorporated  in  the  bill  before  you  today.  This  bill  corrects  all  of  the  mjgor  nursing 
home  enforcement  problems  in  the  Medical  law.  Let  me  comment  briefly. 

The  resident  of  the  nursing  home  is  the  central  focus  of  t^he  bill.  For  the  first 
time,  the  Congress  has  recognized  that  if  inspectors  look  at  the  residents,  nursing 
home  staff  and  operators  will  also  pay  attention  to  what  is  happening  to  the  resi- 
dents. 

1.  Promoting  the  maintenance  of  the  quality  of  life  is  now  an  explicit  goal. 

2.  Resident  assessments  are  required  periodically  and  at  every  change  in  resident 
status.  This  will  make  the  staff  observe  the  residents  carefully  and  provide  a  basis 
for  audit.  It  is  important  to  understand  that  this  assessment  is  not  a  diagnosis, 
which  means  naming  a  disease  process,  nor  a  prognosis,  which  means  predicting  a 
course  of  the  disease.  Rather  it  is  a  simple  description,  independent  of  guesses  about 
diagnosis  or  prognosis,  of  what  the  resident  can  do.  Well  conducted  resident  assess- 
ments will  prevent  resident  problems  from  being  unattended  to. 

3.  The  bUI  would  require  a  formal  plan  of  care.  The  plan  of  care  is  where  the 
professional  staff  of  the  nursing  home,  in  consultation  with  the  resident  and  family 
agree  on  the  resident's  needs.  These  are  defmed  broadly  in  the  bil'  "They  include 
emotional  and  psychosocial  needs  in  addition  to  medical  needs.  The  resident  assess- 
ment, combinea  with  a  diagnosis  and  prognosis,  forms  the  basis  of  a  plan  of  care. 
Needs  are  a  professional  judgment  of  what  should  be  done  for  the  resident;  what 
services  should  be  offered,  based  on  the  diagnosis,  prognosis,  and  functional  capacity 
of  the  resident.  The  plan  of  care  is  not  a  rigid  prescription,  as  doctois  and  nurses 
may  differ  on  how  to  help  a  particular  resident.  However,  the  written  plan  of  care  is 
set  out  to  be  followed  by  staff  until  it  is  changed  formally.  It  is  subject  to  review  and 
revision. 

4.  The  explicit  section  on  resident  rights  codifies  what  is  common  pr  .ice  in  the 
best  facilities  toda^^. 

5.  The  responsibilities  of  the  Secretary  are  spelled  out  because  from  Secretary  Ca- 
lifano  on,  until  admonished  by  the  U.S.  Court  of  Appeals,  all  Secretaries  argued 
that  they  had  the  authority,  but  lacked  the  responsibility  to  protect  nursing  home 
residents. 

6.  At  last,  the  bill  proposes  a  survey  and  f  ^ication  system  that  includes  an  effi- 
cient strategy  to  use  enforceirent  resources  compliance.  Unless  there  is  going  to 
be  a  great  deal  more  money  avMlable  for  surveys,  it  is  essential  to  pick  those  inspec- 
tor activities  that  are  most  likely  to  discover  problems.  Paper  reviews  should  be 
kept  to  a  minimum.  The  condition  of  resident  must  be  the  focus,  with  the  intention 
of  seeing  enough  residents  to  reliably  know  whether  a  facility  is  doing  a  good  job. 
The  sampling  approach,  followed  by  intensive  inspections  where  deficiencies  are  sus- 
pected,  is  the  best  way  to  proceed.  Even  with  more  resources,  examining  each  resi- 
dent on  each  inspection  is  not  the  best  way  to  use  the  .-esources,  more  attention 
must  be  directed  at  problem  facilities. 

7.  The  enforcement  section  is  both  rapid  and  moderated.  States  can  act  quickly  to 
protect  residents  in  pub'""  health  emergencies.  States  must  urovide  the  sho^-t  list  of 
alternative  remedies  or  intermediate  sanctions  in  the  bill,  but  the  languaj;e  is  no' 
restrictive  and  additional  creative  approaches  may  be  tried  and  tested  by  the  States. 
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?Ku'i!^!!f^®J^         *  State  health  department  to  choose  when  to  apply  an  .  vail- 
^  C^^^in?"  ^t"""^^ ^''^  MikadoW.  to  let  the  punishment  fit  the  cVrme 
I  In  conclusion  this  is  a  fine  nursing  home  reform  bill.  If  members  of  the  com- 
mittee need  to  understand  the  logic  and  strategy  incorporated  in  the  complex  som" 

Mr.  Waxman.  Thank  you  very  much. 
Mr.  Viadeck. 

STATEMENT  OF  BRUCE  C.  VLADECK 

Mr  Vladeck.  Mr.  Chairman,  I  appreciate  the  opportunity  to  be 
here  today.  I  commend  you  and  your  colleagues  on  the  introduction 
of  this  legislation. 

I  was  a  Member  of  the  Committee  on  Nursing  Home  Regulation 
ot  the  Institute  of  Medicine,  whose  report  you  referred  to  ^n  th' 
bill.  I  can  t  really  claim  to  speak  for  the  committee  since  it  has 
been  out  of  business  for  about  18  months  and  I'm  not  sure  all  of 
my  colleagues  would  have  r'ien  me  as  their  spokesman.  I  think  I 
can  comment  on  some  of  what  the  committee  did  and  its  relation- 
ship to  the  proposed  legislation. 

I  think  it  s  important  to  remember  that  the  study  was  undertak- 
en by  the  Institute  of  Medicine  in  response  to  efforts  of  "deregula- 
tion ot  the  nursing  home  industry"  that  occurred  in  1981  and  1982 
and  largely  as  a  result  of  your  actions,  Mr.  Chairman,  and  those  of 
this  committee,  those  efforts  to  deregulate  nursing  homes  were  put 
on  hold  pending  the  study.  ^ 

In  that  regard,  I  think  it  is  important  to  point  out  that  the  pri- 
mary findings  of  the  committee  were  that  while  quality  of  care  is 
probably  in  many  ways  significantly  better  in  nursing  homes  on  av- 
^"■^inJrn'^^^u^"'*®**  t^e  mid-1980's  than  it  was  in  the 

mid-iy70  s,  there  continue  to  be  serious  problems  of  inadequate 
care  and  more  importantly  there  continues  to  be  continuing  and 
important  need  to  monitor  and  enforce  standards  for  quality  of 
care  in  order  to  ensure  even  minimally  satisfactory  care  for  par- 
ticularly vulnerable,  particularly  dependent  people. 

*u  wif^^S.^?""*!       ^  emphasize  that  it  s  very  important 

that  the  federal  Government  recognize  its  appropriate  role  as  the 
supplier  of  a  m^or  source  of  the  revenue,  as  the  provider  of  guid- 
ance for  the  States,  in  terms  of  its  responsibility  to  work  coopera- 
tively with  the  States  and  administration  of  what  is  supposed  to  be 
a  Federal/State  program  through  Medicaid. 

Finally,  in  terms  of  findings,  particularly  in  light  of  some  of  the 
comments  already  today,  I  think  it  is  important  to  emphasize  that 
the  committee  probably  spent  as  much  time  on  the  issue  of  the  re- 
lationship between  quality  of  care,  cost  of  care  and  reimbursement 
systentis  as  on  anything  else.  We  came  to  some  conclusions  on  that 
climate  *™  ^P®*"^"*  ^  remind  you  of,  particularly  in  the  current 

Firet  we  concluded  that  the  available  data  is  kind  of  limited  and 
it  IS  hard  to  draw  any  firm  conclusions,  but  second,  to  the  extent 
that  you  can  draw  conclusions,  that  the  direct  causal  relationship 
between  quality  of  care  and  t  .e  cost  of  service  that  is  often  pre- 
sumed irt  conimon  discussion,  has  never  been  demonstrated  by  any 
plausible  evidence. 
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Indeed,  you  can  go  to  any  State  in  the  Nation  at  any  level  of  cost 
or  reimbursement  and  find  high  quality  facilities  operating  urder 
that  per  diem  and  ^ow  quality  facilities  with  the  same  average  pei 
diem  cost  and  the  same  average  per  diem  reimbursement. 

Therefore,  we  concluded  it  should  be  possible  based  c  n  what  we 
already  know  about  nursing  homes  to  m£ike  significant  improve* 
ments  in  the  quedity  of  care  mthout  substantied  additional  expendi- 
tures on  the  part  of  either  the  Federal  or  State  government.  Most 
of  the  increase  in  expenditures  we  recommended  were  for  survey 
and  enforcement  activities  rather  than  in  reimbursement. 

Having  said  that,  if  I  can  take  one  more  minute  to  comment  on 
specifics  in  the  proposed  legislation,  I  would  particularly  applaud 
you  on  the  merger  of  SNF  and  ICF  standards  on  the  provision  of  a 
statutory  basis  for  residents'  rights,  on  the  clarification  of  relative 
responsibilities  between  Federal  and  State  governments  in  the 
survey  and  enforcement  procesF  and  on  the  requirements  for  train- 
ing cf  aides  aiid  other  unlicensed  personnel,  although  I  would  urge 
you  to  be  concerned  about  many  people  who  have  worked  long  and 
hard  in  the  nursing  home  industry  but  perhaps  lack  the  level  of 
literacy,  more  competency  and  didactic  instruction  to  meet  such  re- 
quirements and  make  appropriate  provision  for  them  in  any  legis- 
lation. 

I  am  a  little  concerned  about  the  frequency  of  resident  assess- 
ments, about  the  willingness  to  pemiit  t  executive  branch  which 
hasn't  been  very  vigorous  about  enforcing  the  rules,  to  do  without 
the  formal  Administrative  Procedures  Act  procedures  for  the  issu- 
ance of  regulations,  and  I  wish  you  had  speLed  out  a  little  bit  more 
about  what  you  mean  by  "quedity  of  life."  I  think  there  are  some 
things  in  the  report  that  could  refer  to  that.  There  is  one  last  point 
I  want  to  m£dce  concerned  with  the  bill  and  that  has  to  do  with  the 
issue  >x  discrimination  against  Medicaid  recipients.  I  know  it  is  a 
very  contentious  issue  and  it  has  been  discussed  at  great  length.  It 
has  already  come  up  with  prior  witnesses. 

We  spent  a  lot  of  time  on  that  in  the  committee  as  well.  We  had 
some  rather  heated  discussions.  We  came  to  the  following  conclu- 
sicn,  »yhich  is  essentially  that  there  is  no  Federal  legal  require- 
ment thai  any  facility  enter  into  a  Medicaid  provider  agreement.  If 
you  permit  a  facility  to  have  a  Medicaid  provider  agreement  and  at 
the  same  time  to  discri.ninate  against  Medicaid  recipients,  you  are 
putting  government  agencies  in  the  worse  'ossible  kind  of  situa- 
tion. 

You  are  telling  facility  operators,  you  make  the  best  deal  you  can 
at  the  price  you  can  in  the  private  market  and  we  will  guarantee 
to  pay  you  an  amount  required  by  law  to  be  mmimally  adequate, 
minimally  adequate  quality  of  care,  for  every  bed  you  can't  fill 
with  a  better  deal,  we  give  you.  If  at  any  time  the  circumstcmces 
are  more  favorable,  you  no  longer  have  to  accept  any  of  our  clients. 

In  that  sense,  it  is  a  purely  one  sided  kind  of  relatiDnship.  I 
frankly  think  the  Pentagon  would  be  embarrassed  by  that  sort  of 
purchasing  practice.  I  don't  know  of  any  reason  why  we  hava  to 
continue  to  take  it.  If  they  don't  want  to  take  Medicaid  recipients, 
they  shouldn't  be  able  to  benefit  from  the  program. 

Er|c  27  J 
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The  rest  of  the  statement  is  in  the  record,  Mr.  Chairman  I  ap- 
preciate the  opportunity  to  be  here.  I  would  be  happy  to  take  any 
questions.  ' 

[The  prepared  statement  of  Mr.  Vladeck  follows:] 
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»m   li     or   lO'jo  »t  •<4 

STATEMENT    OF    BRUCE    C.  VLADCCK 

Mr.  Clulrmtn,  utmbtrt  of  tht  CoBB&ltUt,  By  a«B«  U  Bruca  C.  Vl«d«ck. 
I  tB  Prttldant  of  tha  tJnlttd  lotpittl  Fund  of  Ktv  York.    Zt  la  ay  pUtaurt 
%tA  prlvlUi*  to  tppaar  btfort  you  today  to  txprttt  wf  vlava  on  tha  Mtdlctid 
Purtlag  Hob*  Quality  Cart  ADtndiiantt  of  1987,  vblch  you  and  your  colla«gvcc 
h«v«  tpooaortd. 

Aa  yv    knovi  Mr.  Ch«lraan»  I  tud  tha  prlvlUg*      ••rvlng  on  tht 
Comltttt  on  Hurting  Hobc  RtguUdoo  ox  tha  Inatltuta  of  Msdldna  of  tbt 
Nfttlonil  Ac«d«By  of  ScltLcta,  tht  rtport  of  which »  InprovlBi  th«  Quality  of 
C«r«  in  Kuflnt  Hopftt,  va«  latutd  •  littU  ovtr  •  yaar  ago.    Tb«t  rtport, 
I  undtrtttod  iti  provldtt  Buch  of  tht  baaia  for  thla  propottd  UgitUtioOi 
«nd  I  gathar  I  htva  baaa  ttkad  to  appaar  bafora  /ou  largaly  aa  a  raault> 
I  Biat  add  that,  vhila  X  waa  plaaaad  to  aarva  on  that  cosBittaa  «ad  I  aa 
plaaaad  to  ba  hara  today »  I  can  hardly  rapraaant  nyaalf  aa  apaaking  for  a 
coBttlttaa  which  dlabandad  alnoat  a  yaar  and  a  half  ago.  and  which  would  navar 
hava  aaaa  sa  aa  ica  official  apokaanan.    Tha  vlawa  I  praaant  today  ara  wholly 
By  own* 

Nonathalai      I  thought  it  night  ba  halpful  to  provida  a  littla 
parapactiva  ralatlva  to  how  tha  Conittaa  on  Kuraing  Bona  Ragulation  caaa 
into  baingi  what  It  a  aajor  findinga  wara.  and  how  tha  propoaad  laglalation 
coBportai  cr  doaan*t  coaport,  with  tha  Conittaa*a  findinga  and  racoHMndanlosa* 
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Ai  I'a  •ura  you  ractll.  Mr.  Ch«lrm40,  tbt  t«n««U  of  tbt  Ioatltut« 
of  X«dlcln«*«  study  Ity  In  afforta  by  tht  Extcutlvt  irtocb.  orlglnaud  la 
1981  tnd  udt  public  Id  1982,  to  tub*  tact  1*1  ly  "d«r«|ul«t«"  tht  aura  lag  hoM 
Industry  aad  rtly  auch  sort  httvlly  oa  prlvttt  •t.v^tdltttloa  proctMta  and 
tha  Mglc  of  "Mrktt  forest."   Tht  rttulting,  and  I  btlic^'t  quits  approprUta. 
ttproAr  from  contuMr  groups,  atatt  ll£«ntiog  aganclaa,  tad  othart,  lad  tha 
Congraaa,  uadar  your  Uadarahlp,  to  flrat  poatpont  for  oaa  yaar  tha  propoaad 
ragulatory  changaa,  aad  thaa  to  put  thaa  furthar  oa  hold  vhlla  raquaatlag 
a  atudy  of  tba  laaua  by  tha  Inatltuta  of  Hadl'clna.    In  raaponaa  to  thlt 
Coagraaalonal  undata,  tha  laatluta  of  Medic Ina  appointed  «  conltCaa  of 
tvtnty  «attbara»  iQcludlog  phyalclar.a*  auraaai  nuralng  bona  adalnlatratora* 
acadaalc  axparta,  conauaar  advocataa,  and  othara,  undar  tha  Chalraanahlp 
of  Dr.  Sldnay  Kate  of  Brova  Unlvaral./.    Tha  Coaalttaa  vaa  appointed  la  lata 
1983,  and  flalahad  Ita  work  In  lata  1SS5. 

Aftar  axtanalva  reaaarcb,  Invaatlgatlon,  and  public  haarlnga,  tha 
CoflBlttaa  concluded  that  quality  of  cere  continjee  to  be  e  problea  la  the 
netloa*e  aurelag  hoaee.    While  quellty  vae  elaoet  certelnJy  better  la  the 
eerly  1980e  then  It  had  been  e  dacede  btfore,  too  ftany  Inetancee  of  eubetenderd 
or  alnlaelly-edequete  cera  reaeln.    Perhepe  aore  laportently,  the  very  dynealca 
of  aurelng  hof^e  cere,  In  vhlch  the  frelleet  end  aoet  vulnereble  of  our  cltlseae 
reelde  for  long  perlode  of  time  In  Inetltutlone  eteffed  lergely  by  u;itrelaed 
end  alnlaelly-peiil  pereonnel  heving  Halted  prof«eelonel  euoervlelon,  require 
conetent  vigilance  towerai  th*  quellty  of  cere,  ee  unfortunetely  dote  the 
hletory  of  too  aeny  nurrlng  hoaee. 
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In  tht  contaxt  In  vhlch  cha  Cosalttaa't  VQrk  vaa  bagun,  Ita  iioat 
Impprtant  flnalog  vaa  thua  parhapa  that,  ratbar  tbao  daratulatlon,  vUt  vaa 
naadad  vaa  a  atrangthaaad,  axpandad,  and  aore  vlgorQua  fadaral  rol^  la 
aaaurint  quality  of  cara.    Both  tha  raappnalblllty  of  tha  fadaral  govaroMOt 
tovarda  Ita  cltltana  and  tha  wchanlci  and  actual  tzparlanca  of  the  Madlcald 
prograa  aaka  a  atrangthanad  fadaral  prtaanca  aaaantlal.    Any  aotloa  that 
Incraaaad  ''coapitltlon"  or  atrangthanad  "aurkat  forcaa"  can  contrlbuta 
poaltlvaly  to  tha  quality  of  nuralng  bona  cara  fllaa  In  tha  faca  both  of 
tha  logic  of  tha  Madlcald  prograa  and  tha  axparlanca  vlth  nuralng  homaa  la 
thla  country.    Such  laprovaaanta  in  quality  aa  hava  occurrad  In  the  laat 
dtcada  or  ao  ara  largaly  attrlbutabla  to  atrangthanad  ragulatory  afforta, 

Furthar,  va  have  laamad  an  avful  lot  about  tha  aldarly  ud  tha  aging 
proctai,  garlarrlc  cara,  tha  procaaa  of  quality  aaauranct,  and  govaroatnt 
regulation  Itaalf  alnca  tha  laat  aajor  changea  In  tha  fadaral  regulatory 
role  tovarde  nurelng  hoaae  vere  lapleaented  In  1974,  end  It  le  long  peet 
tine  thet  eoae  of  vhat  ve  heve  leemed,  end  euch  of  vhet  ve  etlll  need  to 
leern,  ehould  be  lacorporeted  Into  federal  policy. 

Plnelly,  the  Coaalttet  etudled  et  greet  length  the  reletlonehlp  betveen 
nurelng  hoaa  quellty  end  quellty  eeeurence,  nuralng  hoae  coete,  end  nurelng 
hose  relabureeaent  prectlcce.    We  concluded,  :iret,  thet  the  evellebl*  dete 
vere  ret her  Halted,  but  eecond,  thet  the  direct  ceueel  reletlonehlp  betveen 
coete  end  quality  thet  le  often  e Imply  preeuaed  Ir  not  eupported  by  eny 
evelleble  evidence}  that  there  le  coneldereble  reeeon  to  believe  thet  aeny 
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•tapa  to  ■nhAQca  quality  cin  bi  tikio  without  ilgnlflcint  cott  or  rtinburttatnt 
ImpUcationii  «nd  that,  tvin  in  thli  in  pf  ■ignlflc.ot  budgit  coaitr«liit. 
chin  Vwi  BO  riaion  to  diUy  tiklng  thi  niciii«ry  itcpi  to  iaprovi  quilit/ 
for  fi«r  of  thilr  budgetary  InplicitioDi. 

i>trtnathi  of  thi  Propoi>d  Uiiilition 

In  ■ddltlon,  of  courte,  tha  Comittaa  h«d  ■  long  Hit  of  ■pacific 
propoiid  racomaondatlom,  md  I  would  Uki  now  to  turn  to  thi  w«yi  in  which 
Chi  Uglalation  bafora  ua  raaponda  to  thfcB.    I  would  Ilka  to  bagln, 
Mr,  ChAlrman,  by  commanting  on  thoaa  parta  of  tha  bill  that  aaan  to  mt  aoat 
conalatant  with  tha  thruat  of  tha  Coamlttea'a  raport. 

B«ginniog  at  tha  baglnnlng.  i  nota  with  aona  plaaaura,  Mr.  Chairman, 
th«t  your  bill  bagina  with  tha  abolition  of  tha  outdatad  and  ganarally 
factltioua  diatioctlon  in  tha  Madlc.ld  program  batvaan  Skillad  Nuraing  Fucllitlaa 
(SNFa)  ud  intarnadiata  C«ra  r.cllitiaa  (ICfa).    Tha  importanca  of  «  aingla 
atand«rd  of  cara  for  all  nuraing  homaa  vaa  not  only  a  rtcoviand«tion  of  tha 
Coaaittaa,  but  aonathing  I  hi/a  peraonally  advocatad  for  a'.moat  «  dacada. 
I  would  aaka  two  obaarvatlont  on  thia  iaaua,  how«var.    Ort,  I  think  it  fair 
to  aay  that  tha  Coanittaa'a  racoosmandation  for  «  alnglt  laval  of  facility 
llcanaura  waa  vary  much  inttgrally  connactad  to  othar  Concittaa 
rtcomaondationa  for  pati»nt-«anaitiva  and  caaa-mlx  >«aad  ayatams  of  raaidant 
•aaaaaatnt,  ataffing  raqulrtmanta,  and  aurvay  protocola.    All  ftcilitlaa 
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ihould  bi  bild  to  thi  itaa  atandardi,  but  axpaetationa  about  cara  and  aarvlcaa 
fthould  ba  tlod  to  tha  charactarlatlra  of  patlaota,  not  bulldlnga.  Sacondi 
I  think  /9U  hava  found  a  raaaonabla  pralltalnary  coaproHlaa  on  tha  taaue  of 
nuraing  ataffing  atandarda,  pandlng  tha  davalopaant  of  caae-mlx  baaad  atandarda, 
but  I  hopa  you  vould  clarify  tha  propoaad  lagialation  to  uka  it  claar  that 
facilitiaa  that  ara  nov  baing  hald  to  a  highar  nuraing  atandard  th#.n  th«t 
containad  in  tha  bill  should  continua  to  b%  ao,  and  that  nav  lagialation 
ahould  not  aarva  aa  an  axcuaa  for  any  vaakaning  of  atandarda  that  ara  alraady 
atrongar. 

Sacond,  I  congratuiata  you  on  providing  a  atrong  atatutory  baaia 
for  raaidanta*  rigbta  aa  a  fundanantal  condition  of  participation  In  tha  Ktdicaid 
program,  and  for  otharviaa  rationaliting  tha  cooditiona  of  participation 
along  tha  linaa  auggaatad  by  tha  lOM  Connietaa.    I  auat  confaaa,  howavar, 
to  conaidarabla  puscl^nant  ovar  tha  bill'a  diraetlon  tiat  ragulctory  atandarda 
and  guidalinaa  auch  aa  thoaa  nacaaaary  to  inplanant  thaaa  nav  aactiona  naed 
not  be  adoptad  into  regulation,  but  aight  inataad  ba  pronulgatad  infomally. 
I  baliava  ail  our  axparianea  with  tha  anforcaaant  cf  quality  of  cara  atandarda 
in  nuraing  hoaaa  aakaa  it  qulta  claar  th.t  tha  atrong^at  poaaibla  Ugal  baaia 
ia  nacaaaary  for  affactiva  adoinlatration.    If  th*  rationale  for  tha  bill'a 
approach  ia  impatianca  and  diaaa\ lafaction  with  tha  Baalth  Cara  7in«ncing 
Adainiacration'a  track  racord  in  iaauing  ragulationa  to  iaplaaant  Congraaaional 
diraetlon  in  racant  yaara,  X  can  cartainly  ayapathisa,  but  I  hopa  you  can 
find  a  battar  raaady  to  that  problao. 
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Third,  I  Duat  ippliud,  lirgily  without  dinurrir,  thi  blll'i  provlilom 
oa  turvay  und  inforciaint ,  ind  thi  rilitlvi  rcipoailbillciii  ind  roliB  ot 
ftdirtl  ind  gtitc  t^varnainti  in  thvi  prociiifii,  although  igiln  I  u  concarnad 
with  thi  itaua  of  formal  nguUtloni  ■■  oppoiid  to  ■dnlnlitratlva  guldallnaa. 
Thi  blll'i  provliioni  follow  viiy  cloiily  od  thi  lOM  Connlttii'i  rr-OBOioditloni, 
In  i  nunbir  of  iriii,  iuch  ii  fidiril  iurviy  of  ititi-opiritid  ficllltliii 
I  biXiivi  thiy  tvin  Improvi  on  thin. 

Flnilly,  I  as  »l»o  In  conald«ribXc  igrciOint  with  thi  blll'i  provltioni 
00  training  ildii  ind  oth«r  ucllctniid  piraonnil,  which  ripriiinti  ftrhipi 
thi  iingli  noit  Inportint  miiiuri  contiloid  in  the  bill  towirds  Improving 
quility  of  lifi  and  quillty  of  ciri  for  moit  nuriing  hoai  reildints.    I  in 
woncirnid,  howrvir,  with  thi  poiilbli  diicrlninitory  ifficti  iapliOintition 
of  such  proviiloni  night  havi  on  nany  iidii  who  hivi  wcrkid  hard  In  thi  ourilng 
honi  Induitry  for  naoy  yiarii  ind  who  glvi  viiy  good  ciri,  but  who  night 
havi  consldiribli  difficulty  with  forwiX  i?idictic  initruction.    I  would  thui 
urgi  you  to  idd  ioni  proviiion  in  thi  Itgiilition  to  *'grindfathir"  io  ildii 
who  havi  workid  continuouily ,  with  i  good  ncord,  in  pirtlcular  ficllltlis 
for  I  iAy,  flvi  or  nori  yiiri. 

Concarni  About  thi  PropOiid  L^glilation 

Thiri  iri,  howivir.  thric  ariii  in  which  I  in  eoncirnid  about  thi 
bill'i  proviilons.    Firit  is  th^  iiiui  of  risldint  isaiiimint.    I  in  p>ftsid 
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to        that  Cht  bill  v?uld  riqulr*  pirlodlc  rttldtnt  ••••••Mot  utlllclnt 

•t«nd«-d  inatruMntt,  but  I  bilUva  tht  currant  Un|u«t«  ^«  iMdtquitt. 
AatttAMst  Ahould  b«  rtqulrtd  ••ml-«imu«lly,  if  not  quirttrly,      vtll  at 
on  •daUtlon  mnd  at  any  tUa  ehara  la  algnlflcant  chant*  io  P«ti«st  atatua. 
Furthart  vhila  fanetlonal  aaaaaamant  la  aaaar^'ali  It  la  not  «daqv«ta  by 
Itaalf.    Tha  ocndatad  parlcUlc  aaaaaanant  procaaa  and  foraa  ahould  Ineluda 
cognltlva  and  paychoaoclal  function,  and  muat  ba  Intagratad  with  both  Mdlcal 
and  nuralnt  aaaaaanant a  and  tha  pat lane* a  plan  of  cara. 

Saeondi  I  am  plaaaad  to  aaa  tha  bill  Incorporata  tha  Coniltta«*a 
concarn  for  quality  of  Ufa  aa  wall  aa  quality  of  cara,  but  dlaaayad  to  aaa 
that  atandarda  for  quality  of  Ufa  «ra  totally  abaant.    In  particular, 
Mxlaiiatlon  of  patlant  fraados  of  choica  and  of  taata,  along  with  dlfnlflad 
and  raapactful  traataant,  naad  not,  parhapa,  ba  apallad  out  In  datall  In 
atatuta,  but  Aora  apaclflc  and  dlractlva  axpraaaiona  of  lagialatlva  Intant 
vould  ba  highly  daalrabla. 

finally,  1  eona  to  what  I  know  la  tha  highly  cootantioua  laaua  of 
diacrlBlnation  agalnat  Nadicaid  racipianta.  I  know  that  laaua  baa  cauaad 
conaidarabla  eontrovaray  among  tha  Intaraat  groupa  with  which  you  hava  diacuaaad 
thla  proponad  laglalatlon,  and  it  vaa  tha  tub j act  of  axtanaiva  dlaCuanion, 
aoma  of  it  rathar  haatad,  among  tha  mambara  of  tha  lOM  Cowittaa  aa  wall. 
1  vould  add,  if  you  couldn't  otharviaa  gvaaa,  that  I  hava  atrong  paraonal 
faalinga  on  tha  aubjact  myaalf. 
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thi  lOM  Conlttii  flMlly  itriid  cbit.  Unci  thiri  it  no  fidirtl 
liftl  riQuirimint  fox  «ny  hulth  ciri  ficlUty  to  mtir  Into  ■  Hidlcild 
providtr  •triiMnt,  fidlltltt  with  provldir  itriimnti  ihould  bi  forblddin 
fro«  dlaerlHlnation.    Thi  contrictuil  binaflti  in  obtilnid  by  tht  provldir, 
vhlla  tha  provldir'i  obllgitlon  to  iirvi  tovirnomc  binif lelirlti  riulna 

■ntiraly  up  to  cha  provldir'i  dlicritlon.  on  ■  eaai-by-c  vill  ovirtll 

bull.  Thi  Coaolttaa  thui  £ilt  ";it,  ihould  ■  provldir  latir  Into  •  provldtr 
Agriamant.  ptrt  of  thit  itriiDint  ihould  bi  ■  wllUngnni  not  to  dlicrlmlatti 
uoDt  potintlil    daliiloni,  or  uong  ritldinti.  on  thi  bull  of  psymint  ■ourca. 

If  provlwtri  don't  want  to  taka  Hadlcald  patlanea.  thay  ahouldn't 
takt  iny.    Otharviaa.  tha  govarnnant  flnda  Itaalf  In  tha  poaltlon,  vla-a»via 
provldara,  of  aayin|  th-t  you  ahould  atrlka  tha  baat  daal  you  c«n  gtt  in 
tha  prlvata  markat.  and  than,  to  tha  axtant  you  can't  fill  all  your  bada 
In  th«t  aarkat.  wa  wlU  In  aaaanca  guarantaa  to  fill  tha  raat  of  your  bada* 
«t  a  r«ta  raquirod  by  lav  to  ba  at  laaat  mlnlMlly  adaquata  to  covar  your 
avarata  coata.    Evan  tha  Pantagon  would  ba  anbarraaaad  by  that  kind  of 
purehaalog  policy,    ^5^lll  worae.  tha  govarnaant  not  only  aaya  that  It  will 
Pty  for  vhatavar  bad    you  cara  to  glva  ua  aftar  you  hava  triad  to  fill  tham 
vlth  prlvata-pay  patlanta.  but  alao  aaya.  throujh  tha  Madlcald  apand-down. 
that  provldara  ahould  attract  aa  aany  prlvata  patlanta  aa  t.iay  can  and  charga 
than  aa  much  aa  poaalbla  In  ordar  to  obllgata  th.  gpvarnmant  to  pay  for  thalr 
cara.    That' a  downright  obtuaa. 
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Stata  and  fadaral  govarnnanta  ara  baing  traatad  Ilka  auckara  by 
nuralng  hoM  oparacora  who  dlacrlainaca  agalnat  atata  and  fadaral  banaf Iclatlaa, 
ind  thara  la  no  conpalllng  raaaon  to  paralt  that  to  contlnua.    If  fkcllltlaa 
don't  cara  to  llva  undar  {adlcald  coat  conatralnta,  thay  ahould  drop  out 
of  tha  progratB.    I  vould  amphaalsa  again  that  axlatlng  lav  raqulraa  N«dlc«ld 
to  pay  nuralng  homaa  and  othar  provldara  mtaa  at  laaat  ■Inlmally  adaquata 
for  aarvlcaa  of  adaquata  quality  vhan  randarad  afflclantly.    I  racognlsa 
that  aany  atatea  attaapt  to  obaarva  that  raqulramnt  largaly  In  tha  briach, 
and  that  fadaral  ovarolght  of  that  raaponalblllty  haa  baan  alnlul  at  b«at. 
lut  ^hiit*«  no  juatlflcatlon  fc^r  contlnuad  dlacrlolnatlon  agalnat  H«dlc«ld 
r«clplanta.    Ixlatlng  lav  partalnlng  to  ralsburaaaMnt  practlcaa  ahould  ba 
anforcad,  but  tha  dlagraca  of  dlacrlaln*tlon  agalnat  Madlc«ld  raclplanta 
ahould  ba  outlivad  loBoadlataly. 

Conclualona 

Aa  la  only  to  ba  axpaccad  fron  auch  a  cocalttaa,    'c'u9  lOM'a  Conslttaa 
on  Nuralng  Homa  Kagulatlon  alao  raconandad  a  nuvbar  of  atapt  :o  ba  taktn 
In  raaaarcht  davalopoant,  and  axparlaantatlon  around  latuaa  of  data  ayatau, 
caaa'-nlx  Baaaurananti  atandarda  davelopnant*  and  raliiburaaaant  ayitaBf*  I 
vould  urga  youi  hovavar,  not  to  Ignora  auch  racosnandatlona ,  hov«var  axpactabla 
or  pro  forma  thay  night  appaar  to  ba.    Aa  I'm  aura  you  voulH  agraa,  tha  Nidlcald 
Nuralng  Roma  Quality  of  Cara  Amandnanta  of  1967,  ^lla  thay  rapraaant  an 
anoraoualy  poaltlva  atap*  ara  only  a  flrat  atap  In  vhat  vlll  oaad  to  ba  a 
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long  tnd  cOttp.tx  procttt  through  vhlch  vt  tttk  to  tiiurt  tht  bttt  ittilntblt 
c«ri  for  til  Buralng  boM  rtildtntti    I  v«ry  auch  hops  th«  bill  It  mtctid 
io  toatkilng  viry  clou  to  Itt  prtttnt  formi  but  I^a  sure  you  would  tgrat 
vlth  m  that  If  It  It,  vt  will  ttlll  hAvt  eonildi^tblt  vork  to  do.    I  thirt 
jfour  apparant  aanra  that  laglalatlon  la  Indaad  tha  art  of  tha  poaalbla,  and 
that  Incraaantal  atapa  ara  Inflnltaly  battar  than  nooa  at  •lit  and  I  as  aanaltlva 
aa  vai\  aa  to  tha  conatralnta  of  leglalatlva  jurladlctlon  and  aanalbla 
draftaaanahlp.    But  If  va  ara  going  to  do  atlU  battar,  va  ara  going  to  hava 
to  laam  qulta  a  bit  lora  about  hov  to  do  ao. 

Aa  you  knov,  Mr.  Chalman,  I  liat  had  tha  prlvllcjga  of  appaarlng 
bafora  you  on  tha  aabja^ *  of  raauthorliatlon  of  tha  National  Cantara  for 
Haalth  Sarvlcaa  Kaaaarch  and  cht  National  Cantar  for  Raalth  Statlatlca.  In 
nora«l  tlBaat  It  a'lould  not  ba  naeataaty  for  tha  Congraaa  to  hava  to  axarclaa 
•uch  dlllgant  ovaralght,  or  tnact  aucb  datallad  and  apaclfl:  authorltatlona 
and  approprlatlona ,  ralatlva  to  tha  raaaarch  and  davalopmant  functloaa  of 
fxacutlva  branch  agaaclaa  raaponaibla  for  ^ha  adnlnlatraClon  of  prog/aaa 
which  conauaa  annually  blllloni  of  fadaral  doUara,  and  affact  In  tha  noat 
Intluaca  poaalbla  way  tha  Hvaa  of  mllllona  of  our  cltltana.    But  .h«aa  hava 
not  baan  parfactly  norul  tlnaa,  at  laaat  In  ^„^t  ragardi  and  I  vould  thua 
call  on  you  to  conaldar  adding  to  your  bllli  or  at  laaat  tha  aecoapanylng 
Covslttaa  raport,  apaelflc  dlraction  to  tha  approprlata  admlnlatratlva  agaitclaa 
to  undartaka  tha  nacaaaary  raaaarch  and  davalopmant  afforta. 

In  aua,  Mr.  Chairman,  I  aa  plaaaad  today  not  only  to  coaaant  on  tha 
Madlcald  Nuralng  Bom  Quality  of  Cara  Amandmacta  of  19B7.  but  to  of  far  ay 
adnlratlon  and  aupport  for  tha  thruat  of  tha  laglalatlrn    and  ny  fav  apaclflc 
obaarvatlona  aa  to  bow  an  <.xtraaialy  valuabla  placa  of  laglalatlon  night  ba 
furthar  laprOvad.    I  think  anactaant  of  thla  bill  would  conatltuCa  a  vitally 
Important  atap  forwardi  which  would  contrlbuta  algnlf Icantly  to  Improving 
cha  llvaa  of  aora  than  •  million  of  our  aoat  vulnarabla  Aaarlcana,  ard  tha 
mllllona  mora  that  will  coaa  aftar  than. 


I  would  ba  glad  to  raapond  to  any  qutatlona  you  might  hava. 


Th«ak  fo\i  wary  tuch. 
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Mr.  Waxman.  Thank  you  very  much. 

Just  something  on  that  last  point.  How  do  you  deal  with  the 
claim  by  nursing  homes  that  if  there  iS  a  provision  that  prevents 
them  from  discriminating  against  a  Medicaid  nursing  home  pa- 
tient, they  will  end  up  with  all  of  their  patients  on  Medicaid,  and 
because  of  lower  reimbursement,  they  won't  be  able  to  stay  in  busi- 
ness? 

Mr.  Vladeck.  Again,  there  is  exi^iting  Federal  statutory  law 
having  to  do  with  the  requirements  for  State  plans  r'^lative  to  nurs- 
ing home  reimbursement  under  Medicaid.  ^  ^jcknowledge  thai 
many  States  have  attempted  to  honor  that  law  m  the  breach,  and 
it  is  clear  that  for  at  least  the  last  7  or  8  years,  HCFA  has  had 
absolutely  no  interest  in  enforcing  it. 

Nonetheless,  it  seems  to  me  that  it  is  a  more  appropriate  step  to 
say  if  you  are  going  to  pay  for  Medicaid  patients,  you  should  pay  a 
minimally  adequate  level,  and  once  you  have  assured  the  minimal- 
ly active  level  for  Medicaid  patients,  you  should  pay  a  minimally 
adequate  level,  and  once  you  have  assured  the  minimally  active 
level  for  Medicaid  patients,  then  I  don't  believe  that  operators  of 
facilities  can  plausibly  argue  that  taking  only  Medicaid  patients 
will  be  economically  feasible. 

Mr.  Waxman.  We  are  living  at  a  time  when  governments  are 
trying  to  avoid  paying  the  minimum  level  that  is  acceptable,  and 
the  States  are  coming  in  with  lowsr  reimbursement  rates  and  some 
of  the  institutions  feel  they  can't  handle  their  responsibilities  at 
those  rates. 

Mr.  Vladeck.  I  think  if  you  look  in  the  aggregate,  Mr.  Chair- 
man, you  will  find  that  the  willingness  to  accept  Medicaid  recipi- 
ents by  facilities  varies  very  considerably  across  States  with  very 
different  levels  of  reimbursement,  and  levels  of  reimbursement 
have  a  lot  more  to  do  with  local  politics  and  local  labor  contracts 
than  they  do  with  the  requirements  for  providing  high  quality  serv- 
ices. 

Where  I  live,  we  average.  New  York  City  Medicaid  probably 
averages  in  excess  of  $100  a  day  in  per  diem  rates  to  nursing 
homes.  In  Westchester  or  Rockland  Counties,  for  example,  right 
across  the  river  in  New  Jersey,  they  probably  average  $45  a  day 
drawing  on  much  the  same  labor  market.  Having  worked  in  the 
New  Jersey  Department  of  Health,  I  think  they  have  better  nurs- 
ing homes  in  New  Jersey  and  they  are  paying  half  as  much. 

Mr.  Waxman.  Dr.  Robbins,  it  is  clear  from  the  previous  panel 
that  if  you  are  a  Medicaid  patient,  you  don't  have  many  options  if 
you  are  in  a  poor  quality  nursing  home.  It  is  very  difficult  to  find 
alternative  placement.  Unless  you  have  a  very  active  family  coun- 
cil, the  quality  of  care  depends  almost  entirely  on  State  monitoring 
and  enforcement. 

You  have  dealt  with  the  nursing  home  quality  problems  as  a  top 
State  health  official  in  Colorado,  where  you  distinguished  yourself 
by  pursuing  an  active  quality  improvement  policy.  Why  is  it  that 
many  States  do  not  have  more  active  monitoring  and  enforcement 
efforts,  and  what  more  could  we  do  in  this  bill  to  encourage  vigor- 
ous State  monitoring  and  enforcement? 

Mr.  Robbins.  At  the  present  time,  all  of  the  States  are  playing  by 
the  Federal  rules.  Bruce  has  just  alluded  to  the  fact  that  HCFA  is 
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not  pushing  ihe  States  to  actually  carry  out  those  rules,  but  the 
rules  are  flawed,  and  at  the  present  time  the  survey  certification 
system  is  still  focused  on  the  capability  of  the  nursing  homes  to  de- 
liver services.  They  tend  to  be  piper  reviews,  structural  reviews, 
rarely  do  the  actual  residents  and  their  problems  get  looked  at 

The  tning  that  has  been  proposed  in  this  legislation  is  to  refocus 
the  whole  inspection  svstem  on  the  residents,  have  the  inspectors 
look  at  the  residents,  have  the  facilities  keep  records  on  the  resi- 
dents which  suggest  that  they  have  actually  looked  at  the  condition 
ot  the  residents,  the  residents'  ability  to  function.  By  doing  that, 
you  can  take  the  same  kind  of  resources  that  are  now  available  to 
the  States  and  paid  for  largely  by  the  Federal  Government  and 
tocus  on  the  residents  themselves. 

It  even  lets  you  take  a  look  at  a  nursing  home  in  a  rather  more 
cur^ry  way  by  looking  carefully  at  a  few  residents  selected  at 
random  and  deciding  whether  you  have  got  problems  there,  and 
then  focusing  your  real  efforts  and  your  real  resources  on  the  fa- 
cilities that  have  problems. 

If  there  were  more  resources,  then  every  patient  or  every  resi- 
dent should  be  looked  at  very  often  by  the  State,  but  if  we  are  not 
going  to  have  new  resources,  we  need  to  figure  out  a  way  to  focus 
first  on  the  residents  and  then  particularly  on  the  homes  where 
the  residents  are  not  doing  well. 

Mr,  Waxman,  Mr,  Vladeck,  over  the  next  3  years  the  bill  would 
follow  the  lOM  recommendation  and  eliminate  the  distinction  be- 
tween intermediate  care  facilities  and  skilled  nursing  home  facili- 
ties. Did  you  know  there  is  a  considerable  opjc/Sition  to  this  con- 
cept primarily  because  of  the  added  costs  that  would  result  to  the 
Federal  and  State  governments?  Some  argue  that  eliminating  the 
distinction  might  create  access  problems  for  individuals  with  high 
care  needs.  Do  you  believe  there  is  any  merit  to  thise  arguments? 

Mr.  Vladeck.  Let  me  say  two  things,  if  I  may,  about  that,  Mr. 
Chairman.  First,  the  committee  looked  at  this  issue  of  the  cost  im- 
plications of  the  single  standard  very  extensively  and  became  quite 
convinced  at  the  time,  a  little  more  than  1  year  age  that  nobody 

unvK  ^^^y  ^^^^  ^^^"^^  ^^^^  implications  would  be  because 
HCFA  hasn  t  bothered  to  collect  the  minimally  necessary  monitor- 
ing data  to  know  what  nursing  staffing  levels  are  in  facilities 
around  the  country.  That  is  the  mmor  theoretical  cost  implication 
ot  requiring  intermediate  care  facilities  to  upgrade  nursing  cover- 
age. 

But  even  if  you  speculate  as  to  what  the  most  extreme  case 
would  be,  it  would  be  only  a  tiny  fraction  increment  relative  to 
what  States  are  now  paying  to  nursing  homes  under  Medicaid, 

On  the  issue  of  access  to  care,  I  think,  in  fact,  that  having  a 
single  level  licensure  tied  eventually  to  patient-specific  assessment 
and  to  reimbursement  that  is  sensitive  to  case  mix  ought  to  im- 
prove access,  and  the  experience  in  States  that  have  tried  to  move 
in  that  direction  would  confirm  that.  Basically,  you  are  having  ev- 
eryone in  one  queue  as  opposed  to  two  queues.  Theoretically,  you 
ought  to  have  better  access. 

Perhaps  more  importantly,  nothing,  I  think,  in  this  whole  situa- 
tion is  more  tragic  than  to  have  a  long-term  nursing  home  resident 
who  has  been  in  a  facility  for  a  period  of  time  and  has  gotten  used 
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to  it  and  has  m  3  that  their  home  arbitrarily  movcKi  to  some 
other  facility  because  of  some  bureaucratic  categorization  for  which 
there  is  no  scientific  rationale,  for  which  there  was  never  even  a 
very  good  public  policy  rationale.  It  doesn't  get  us  anywhere  to 
maintain  the  two  levels  of  care. 

Mr.  Waxman.  Mr.  Wyden. 

Mr.  Wyden.  Thank  you,  Mr.  Chairman. 

Dr.  Robbins,  the  bill  as  it  is  written  now  replaces  the  current 
survey  and  certification  process  under  which  the  facilities  are  re- 
viewed for  compliance  with  the  requirements  with  the  new  con- 
cept. The  two-step  process  under  which  those  f  icilities  that  do 
poorly  on  a  short,  standard  survey  would  have  to  undergo  a  com- 
prehensive extended  survey.  Now,  there  has  been  a  fair  amount  of 
debate  about  this,  and  there  are  some  that  conteid  the  current  ar- 
rangements are  better  because  they  would  require  each  resident  to 
be  seen  by  a  surveyor  at  least  once  a  year. 

A  question  to  you.  Dr.  Robbins,  would  be:  What  do  you  think  the 
eFect  would  be  on  the  quality  of  care  with  this  new  two-step  proc 
ess  given  the  fact  that  there  seems  to  be  some  debate  on  it? 

Mr.  Robbins.  With  the  old  system,  the  current  system,  the  focus, 
asi  I  said,  was  on  the  capability  of  a  home  to  deliver  services.  Now, 
there  are  some  minimum  requirements  that  would  have  to  contin- 
ue to  be  looked  at.  The  fire  safety  issues.  Those  are  not  to  be  done 
away  with.  But  by  refocusing  the  inspectors  to  look  directly  at  the 
residents  and  to  assess  a  group  of  residents  very  carefully  in  a  wav 
that  was  never  done  in  the  past  and  do  it  in  a  way  that  doesn  t 
confuse  the  questions  of  diagnosis  and  prognosis  but  looks  at  that 
resident  and  what  he  or  she  can  do  at  a  particular  point  in  time, 
that  then  requires  that  the  facility  keep  comparable  information 
about  each  resident,  that  that  information  must  be  updated  every 
time  there  is  an  observed  change  in  the  functioning  capacity  of 
that  resident. 

The  choice  of  which  residents  to  audit  when  you  inspect  would 
obviously  be  made  by  choosing  to  audit  one  who  have  been  re- 
viewed recently  within  the  home  so  you  are  comparing  their  obser- 
vations with  the  ins^ctor's  observations,  and  in  this  way  you  have 
refocused  the  whole  j;;  «?tem  on  what  is  happening  to  the  residents. 

Now,  if  you  do  that,  you  are  then  in  a  position,  by  looking  at  a 
sample  of  residents — obviously,  it  would  be  nice  to  look  at  all  the 
residents  each  time  you  are  inspecting  a  facility,  but  resources 
don't  seem  to  be  increasing  rapidly.  You  look  at  a  sample,  decide 
whether  this  in  general  is  a  facility  that  is  doing  well  by  its  resi- 
dents, and  if  it  is,  you  concentrate  your  resources  on  the  facilities 
that  aren't  doing  well. 

It  is  essentially  an  efficiency  matter,  and  it  focuses  on  the  resi- 
dents themselves.  That  should  be  in  advance  given  a  fixed  level  of 
resources. 

Mr.  Wyden.  One  other  question,  if  I  might.  I  think  you  all  have 
heard  that  I  am  working  on  legislation  to  increase  the  personal 
needs  allowance  $1^  a  month.  There  is  money  provided  for  in  the 
budget,  so  it  is  really  a  question  of  the  mechanics  of  how  we  work 
on  this  bill. 

What  I  would  he  interested  in  hearing  is  how  we  help  the  States 
define  the  Medicaid  benefit  so  you  don't  have  a  situation  where  the 
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Cfc^TMs  increases  the  personal  needs  allowance.  And  then  isn't 
used  at  the  State  leve  for  those  personal  needs  buc  is  used  for  med- 
ical costs  and  It  doesn't  go  for  what  it  is  intended. 
Mr.  Vladeck. 

Mr  Vlabeck.  I  think  the  timing  may  not  be  optimal,  but  the 
m!^-  T.  ^  f  ^  your  standards  for  nursing  homes  under 
Medicaid  to  include  in  the  provision  of  services  things  that  you 
think  ought  to  be  provided  by  the  facility  rather  than  psAd  for  out- 
of-pocket  by  residents. 

If  I  could  just  say  one  thing,  one  of  the  tricks  that  the  States 
have  undertaken  over  many  years  is  to  unbundle  what  goes  in  a 
nursmg  home  payment,  including  now  most  physician  services  and. 

"?     '^f"^  ^'^?^'        ^™e8,  as  well  as  therapists 
and  so  forth.  That  has  two  implications,  it  seems  to  me.  One  is  that 

u        j'^™*.        *  than  they  really  are  if  you  figure 

what  Medicaid  IS  payug  for  all  the  services  the  resident  is  receiv- 
ing. A  second  is  that  the  State,  under  an  illusion  of  saving  itself 
money  for  purposes  of  political  appearance  may  not  be  saving  itself 
"m^^wt"  *®  creating  disincentives  to  optimal  care  of  residents 

Mr.  Wyden.  One  last  question.  Do  all  of  you  think  there  is  a  sig- 
^HS^^Vlf*®'"*?'  problem  in  nursing  homes  today  among  the  em- 
ployees? If  so  how  does  that  manifest  itself  in  patient  care  and 
what  can  we  do  about  it? 

*^u'  h^^*^       systematic  effort,  but  if  you  look 

at  the  data  on  literacy  and  then  you  look  at  who  is  hired  to  work 
as  aides  and  orderlies  in  nursing  homes,  it  would  be  astonishine  if 
there  were  not.  ^ 

Mr.  RoBBiNS.  I  have  nothing  further  to  add. 

Mr.  Wyden.  Thank  you,  Mr.  Chairman. 

Mr.  Waxman.  Thank  you,  Mr.  Wyden. 

Mr.  Sikorski. 

Mr.  Sikorski.  Thank  you,  Mr.  Chairman. 

1  hank  you  both  for  your  thoughtful  analysis.  Am  I  accurate  to 
tocus  on  how  much  money  we  put  in  the  system?  You  have  to  have 
a  physical  plant  that  meets  basic  fire  and  safety  and  other  sanitarv 
and  convenience  and  comfort  standards.  You  have  to  have  profes- 
sionals paid  at  least  an  amount  attractive  enough  to  get  them  off  of 
the  cash  register  at  the  local  supermarket  and  into  a  program 
where  you  are  touching  people  and  not  cash  registers,  and  you 
have  to  provide  social  and  recreational  and  occupational  and  physi- 
thiJ'^Vu^^  ^"'H  °^  and  then  you  have  to  provide  some- 

thing that  attracts  people  to  put  their  capital  investment  into  it 

1  look  at  per  diem  rates  in  various  States  and  I  can't  believe  that 
you  are  going  to  have  quality  of  care  in  States  that  have  half  the 
per  diem  rates  that  Minnesota  does  without  scandals,  without  terri- 
ble circumstances.  Deep  Throat  said  follow  the  money.  Is  my  focus 
on  the  money  misguided? 

Mr.  Vladeck.  Let  me  say  a  couple  of  things  if  I  might.  First,  it  is 
critical  to  distinguish  between  the  amount  of  money  that  is  pdd  to 
a  facility  and  the  amount  of  money  that  is  spent  on  patient  care 
W3  have  never  developed  an  appropriate  mechanism,  and  now  we 
3?".  ♦  ^      Ideologically  acceptable  to  have  a  mechanism 

that  traces  that  money  back  to  actual  patient  care  expenditure 
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In  fact,  there  was  some  unhappy  experience  in  California  within 
the  last  several  years  in  wnich  the  legislature  sought  to  raise 
wages  to  the  lowest  rung  of  nursing  home  employees  by  making  an 
additional  Medicaid  payment  earmarked  specifically  for  salary  in- 
creases, and  there  was  no  way  ever  to  track  that  money.  Now,  of 
course,  our  belief  in  Washington  and  elsewhere  is  you  shouldn't 
have  cost-based  reimbursement,  you  should  provide  people  incen- 
tives. 

Our  experience  in  the  nursing  home  industry  with  paying  dollars 
out  in  the  hopes  that  it  would  improve  quality  of  care  and  then 
watching  where  it  flows  has  not  been  an  entirely  happy  one  and  we 
are  probably  less  capable  of  enforcing  that  connection  now  than  we 
were  in  the  past. 

Second,  if  you  look  at  the  real  contributors  to  a  high  quality 
nursing  home  as  opposed  to  a  poor  nursing  home,  much  of  it  has  to 
do  with  continuity  of  ownership  and  management,  for  which  exces- 
sive financial  incentives  are  probably  a  deterrence.  You  don't  want 
people  to  treat  it  £is  an  attractive  real  estate  investment  or  to  turn 
it  over  whenever  depreciation  starts  to  fall  below  amortization 
costs. 

With  the  quality  of  nursing  management,  and  third  with  the  mo- 
tivation and  leadership  of  staff,  which  in  most  communities  is  not 
tied  in  any  systematic  way  to  how  much  you  are  paying  that  staff. 
So  I  think  clearly  there  ^s  a  minimal  level  of  adequacy  bielow  which 
even  the  best-managed,  most  efficient  home  can't  provide  decent 
care,  and  I  suspect  in  some  States  we  are  very  close  to  that  or 
below  that  in  the  Medicaid  program. 

But  I  can  tell  you  we  have  looked  at  this  issue  in  New  York  for  a 
long  time.  We  pay  a  fortune  in  New  York  for  nursing  home  care. 
We  have  the  most  glorious  scandals  of  anyone,  as  well  as  the  most 
extensive  surveillance  efforts,  and  the  best  we  have  been  able  to 
figure  out  over  all  this  time  is  following  the  reimbursement  dollar 
down  to  improved  patient  care  is  aln^ost  impossible  for  a  State-ad- 
ministered program. 

Mr.  RoBBiNS.  I  think  that  is  a  brilliant  answer  and  I  would  only 
call  your  attention  to  the  fact  that  you  do  pretty  well  in  the  State 
of  Minnesota,  from  reports  that  I  get,  in  terms  of  patient  care.  I 
don't  think  it  is  due  primarily  to  the  fact  that  the  reimbursement 
is  generous.  I  think  that  the  people  of  the  State,  the  consunier 

S roups  and  State  government  have  really  been  attentive  to  nursing 
omes,  and  it  makes  a  difference. 

So  it  is  possible  to  improve  quality  by  focusing  on  the  quality  and 
not  only  on  the  money. 
Mr.  SiKORSKi.  Thank  you. 
Thank  you,  Mr.  Chairman. 
Mr.  Waxman.  Mr.  Walgren. 
Mr.  Walgren.  Thank  you,  Mr.  Chairman. 

To  try  and  follow  up,  you  are  stating  the  conclusion  that  you 
cannot  trace  the  reimbursement  dollar  down  to  quality  of  resident 
care  and  that  it  hasn't  been  able  to  be  done,  but  I  guess  I  don't  get 
a  sense  for  what  intervened,  for  why  it  can't  be  done. 

Mr.  Vladeck.  Dollars  are  fungible,  Mr.  Congressman.  That  is  the 
most  important  part.  You  can  go  through  the  most  elaborate  rate- 
setting  exercise  in  the  world,  and  I  have  been  part  of  them,  in 
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which  you  say,  well,  the  median  raw  food  cost  in  New  Jersey  nurs- 
ing homes  is  $2.73  a  day,  and  we  want  our  residents  to  eat  well  so 
we  are  going  to  put  $3.04  a  day  in  raw  food  costs  into  the  rate,  and 
we  think  the  nursing  standards  at  this  level  of  skilled  intermediate 
mix  requires  so  many  aides  and  so  many  RN's  and  so  many  LPN's, 
and  we  can  calculate  out  what  that  costs  and  we  know  what  the 
wage  levels  are  and  the  fringes  are. 

You  add  it  all  up  and  you  moosh  it  around,  and  it  is  $47  a  day, 
and  there  is  nothing  in  the  wo'-M  to  prevent  the  operator  from 
taking  that  check  and  buying  a  CJillac  with  it. 

Mr.  W>  LGREN.  But  can  t  you  see  that  happening?  Can't  you  go  in 
and  see  thut  instead  of  a  certain  mix  of  staff  skill,  the  money  was 
used  to  increase  the  rate  of  return  or  to  do  something  else? 

Mr.  Vladeck.  I  have  never  seen  a  State  government  which  was 
prepared  to  make  the  investment  in  auditors  and  accountants  suffi- 
cient to  outdo  the  auditors  and  accountants  of  providers  of  service. 
I  think  there  is  another  important  issue,  too.  If  you  do,  as  in  New 
York,  attach  this  very  extensive  regulatory  apparatus — and  try, 
when  we  had  80  people  in  the  special  prosecutor  s  office  all  audit- 
ing  nursing  home  cost  reports — you  continue  to  find  that  even  in 
certifiable  acceptable  situations  in  which  the  money  was  being 
spent  for  what  it  was  supposed  to  be  spent,  you  had  enormous  vari- 
ations in  4uality  o^  care. 

Mr.  Walgren.  But  would  that  be,  I  gather,  because  what  leads  to 
quality  of  care  has  a  very  high  mix  of  noncost  factors? 

Mr.  Vladeck.  That  is  right. 

Mr.  Walgren.  You  identified  the  continuity  of  the  ownership.  I 
gather  that  means  the  identification  of  the  management  with  the 
community  and  the  care  and  the  families.  You  identified  the  moti- 
vation of  the  staff.  1  gather  that  has  much  more  to  do  with  a  sense 
of  community  than  it  might  vdth— well,  I  don't  know,  I  suppose 
that  is  what  motivates  staff  tf/  care.  Who  is  a  caring  staff?  Does 
that  mean  nuns  do  this  better  than  those  hired  under  the  local 
public  works  program? 

Mr.  Vladeck.  At  the  risk  of  sounding  like  a  cliche,  I  think  it  is 
true  that  a  lot  of  it  has  to  do  with  the  caliber  of  management,  i 
think  well  motivated  employees  tend  to  be  those  who  work  in  well 
managed  facilities  where  the  people  who  supervise  them  are  good 
supervisors,  md  the  people  who  supervise  the  supervisors  are  good 
supervisors.  That  is  regardless  of  wage  rate. 

Mr.  Walgren.  So  there  is  no  substitute  to  the  morale  that  comes 
from  good  management. 

Mr.  Vladeck.  I  don't  believe  so,  not  in  facilities  where  people 
live  all  the  time  and  where  they  receive  very  intiinate  kinds  of 
services. 

Mr.  Walgren.  But  can  you  separate  out  from  that  the  third 
quality  which  you  mentioned,  which  is  the  degree  of  training  of  the 
nursing  component?  That  has  to  be  something  that  is  very  cost- 
based,  I  would  gather.  In  your  looking  at  this  area,  do  you  see  an 
improvement  in  the  quality  of  the  care  as  the  nursing  professional- 
ism is  increased? 

Mr.  Vladeck.  Some  of  my  colleagues  in  the  nursing  profession 
argue  that  you  do.  Folks  at  the  University  of  Pennsylvania  who 
have  been  running  the  teaching  nursing  home  program  have  col- 
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lected  a  lot  of  data  and  are  now  trying  to  demonstrate  that  if  you 
add  more  RN  services  to  a  nursing  home,  you  both  improve  the 
quality  of  care  and  reduce  total  costs  because  your  patients  are 
hospitalized  less  often,  are  sent  to  emergency  rooms  less  often  and 
so  forth. 

We  don't  have  a  whole  lot  of  data  on  that  issue.  I  would  say  one 
thing,  however.  Again  on  the  issue  of  training  of  aides,  for  exam- 
ple, the  last  data  we  have,  which  is  very  old,  from  the  Bureau  of 
Labor  Statistics  show  turnover  rates  among  aides  at  70  to  100  per- 
cent a  year.  If  at  the  same  time  you  spend  x  dollars  on  training, 

Sou  reduce  that  turnover  rate  to  40  percent,  and  if  you  make  the 
eroic  assumption  that  facilities  always  meet  minimal  staffing  re- 
quirements—in fact,  with  high  levels  of  turnover,  they  are  often 
below  minimum— but  if  they  are  to  meet  minimum,  then,  in  fact,  if 
you  can  use  training  to  reduce  turnover  rate,  you  probably  come 
out  ahead  in  total  expenditures. 

Mr.  Walgren.  But  just  the  observation,  Mr.  Chairman,  that 
turnover  would,  I  think,  be  most  addressed  by  dollars  than  almost 
anything  else,  would  it  not? 

Mr.  Vladeck.  Again,  it  has  been  argued  and  the  folks  in  Kansas 
who  were  early  into  nurse  training  have  suggested,  but  the  data  is 
still  not  very  strong,  that  if  you  train  people  for  what  thev  are 
going  to  do,  you  reduce  a  lot  of  the  turnover  at  the  front  end  that 
people  who  come  in  for  3  weeks  are  totally  horrified  and  totally 
lost  and  leave  very  quickly.  If  you  have  preemployment  training, 
you  can  cut  into  that  very  substantially. 
Mr.  Walgren.  Thank  you,  Mr.  Chairman. 
Mr.  Waxman.  Thank  you,  Mr.  Walgren. 
Mr.  Whittaker. 

Mr.  Whittaker.  Thank  you,  Mr.  Chairman. 

I  have  some  questions  for  either  one  of  you  gentlemen,  and  1  had 
to  leave  the  hearing  for  a  couple  of  appointments  out  in  the  hall,  so 
forgive  me  if  these  are  duplicative.  In  fact,  if  they  are,  please  tell 
me  because  I  will  look  at  the  record  then. 

I  understand  that  in  the  coming  panels  we  are  going  to  have 
some  administration  witnesses  Arho  are  going  to  testify  that  H.R. 
2270  could  be  implemented  through  re^^lation.  Do  you  think 
HCFA  should  be  allowed  to  publish  the  proposed  regulations  that 
address  nursing  nome  regulations  before  the  committee  would 
mark  up  the  bill  that  we  are  considering  today? 

Mr.  Bobbins.  Mr.  Whittaker,  I  am  no  longer  a  party  to  the  law- 
suit that  the  State  of  Colorado  brought  against  the  Department,  I 
guess  starting  around  1977  when  we  joined  the  plaintiffs.  The  fact 
is  that  we  argued  that  the  Department  could  do  all  these  things, 
could  make  the  necessary  reforms,  that  they  ought  to  do  it,  and  if 
they  are  not  do.ng  it,  they  ought  to  be  ordered  to  do  it  because 
their  responsibility  was  to  protect  the  residents  of  nursing  homes. 

Thev  came  back  into  court  and  argued  that,  yes,  they  probably 
had  the  authority  but  not  the  duty  to  do  that,  so  we  find  our- 
selves—you find  yourself  in  a  legislative  bind,  which  is  that  they 
may  be  right  that  they  could  do  a  lot  of  this  under  the  current  law, 
maybe  not  all  of  it,  but  they  clearly  haven*t,  have  chosen  not  to, 
and  maybe  the  most  distressing  thing  that  we  liscovered  in  the 
process  of  suing  the  Federal  Government  was  thai  it  was  the  physi- 
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ciaiw  within  HCFA  who  got  upset  about  any  kind  of  a  scheme  that 
indicated  that  nurses  could  actually  make  decisions  about  patient 
cart  and  what  ought  to  be  done  for  nursing  home  residents. 

So  that  all  of  a  sudden  the  reform,  which  was  an  effort  to  focus 
on  what  is  happening  to  the  residents  and  make  sure  that  everyone 
from  the  nurse  s  aide  up  to  the  chief  nurse  in  a  facility  really  knew 
what  was  happening  to  the  residents,  that  was  rejected  as  an  im- 
possible concept  by  the  physician  groups  within  HCFA  by,  I  think 
it  was,  the  Health  Services  Quality  at  the  time,  I  don't  know  what 
that  unit  is  called  today. 

So  this  legislation  needs  to  go  forward  because  the  administra- 
tion has  not  carried  out  this  reform.  And  it  is  not  just  this  adminis- 
tration. 

Mr.  WHriTAKER.  Yes,  I  am  aware. 

Do  you  believe  that  the  passage  of  this  legislation  would  affect 
the  States'  decision  to  place  a  moratoria  on  nursing  home  construc- 
tion? 

Mr.  Vladeck.  I  think  the  States  have  all  the  incentive  they  need 
right  now  to  put  moratoria  on  nursing  home  construction.  In  'le 
absence  of  these  reg^iilations,  they  have  been  doing  it  on  and  off 
continuously  over  the  last  decade.  I  think  the  question  of  nursing 
home  supply  is  very  complicated  and  the  States  have  some  very 
tough  decisions  whether  or  not  this  legislation  is  enacted, 

Mr.  WHrrrAKER.  Would  you  give  me  a  brief  thumbnail  synopsis 
of  why  the  States  are  considering  the  pros  and  cons  on  nursing 
home  moratoria  construction? 

Mr.  Vladeck.  Let  me,  if  I  may,  speak  to  that  a  little  bit  because 
of  some  research  in  which  we  have  just  been  involved  in  at  our  or- 
ganization. In  New  York,  which,  of  course,  is  the  extreme  case  of  a 
State  with  a  reguktory  posture  toward  its  health  care  industry,  we 
made  a  very  conscious  decision  about  10  years  ago  that  our  system 
of  long-term  care  for  the  elderly  over-emphasized  institutional  serv- 
ices, that  we  were  putting  all  our  dollars  into  institutions  and  not 
adequately  providing  community-based  care  for  those  among  the 
frail  elderly  who  would  prefer  it  and  might  benefit  from  it. 

In  order  to  implement  a  strategy  to  move  people— not  people 
who  are  now  in  nursing  homes,  but  to  move  the  system  of  provision 
of  care  for  the  elderly  from  an  institutionally-based  system  to  a 
community-based  system,  you  have  to  do  two  things.  One  is  you 
have  to  put  the  money  and  the  resources  and  the  people  into  devel- 
oping community-based  care,  hut  in  order  to  have  the  money,  the 
way  the  Medicaid  program  works,  you  have  to  stop  increasing  at 
15,  20,  25  percent  per  year  what  you  are  spending  on  nursing 
homes. 

As  long  as  you  are  adding  new  beds  to  the  system  all  the  time,  if 
you  are  keeping  rates  anywhere  close  to  inflation  you  are  going  to 
be  spending  every  conceivable  new  dollar  not  only  in  the  Medicaid 
program  but  in  the  whole  State  budget  playing  cat<:hup  with  new 
nursmg  home  capacity.  The  only  way  to  generate  any  funds  with 
which  to  pay  for  other  services  under  the  Medicaid  program  has 
been  to  say  we  are  paying  for  x  amount  of  nursing  home  care,  next 
year,  3  years  from  now,  we  want  to  pay  in  addition  for  y  amount  of 
home  care  or  y  amount  of  pediatric  services  or  whatever. 
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In  a  number  of  States,  we  now  have  about  50  percent  more 
people  in  the  City  of  New  York  in  the  Medicaid  program  receiving 
:ommunity-based  home  care  services  than  we  have  in  nursing 
homes.  That  was  done  on  purpose  and  is  something  I  think  we  are 
proud  of,  but  we  could  not  have  done  it  if  we  had  permitted  contin- 
ued construction  of  new  nursing  homes. 

Mr.  Whittaker.  Thai  probably  could  very  easily  fall  under  the 
definition  of  social  engineering. 

Mr.  Vladeck.  Well,  we  call  it  health  planning. 

Mr.  Whittaker.  It  is  a  fascinating  concept. 

Thank  you,  Mr.  Chairman. 

Mr.  Waxman.  Thank  you,  Mr.  Whittaker. 

Mr.  Vladeck,  Dr.  Robbins,  thank  you  very  much  for  your  testimo- 
ny. 

Ou/  uext  panel  of  witnesses  represent  nursing  home  owners,  op- 
erators and  physicians.  Dr.  Paul  Willging  is  Executive  Vice  Presi- 
dent for  th2  American  Health  Care  Association.  Mr.  Michael  F. 
Rodgers  is  Deputy  Executive  Vice  President  for  Policy  and  Pro- 
gram Implementation  with  the  American  Association  of  Homes  for 
the  Ag-ng.  Dr.  Raymond  J.  Baxter  is  Vice  President  for  Corporate 
Planning  with  New  York  City's  Health  and  Hospital  Corporation. 
Finally,  Mr.  Paul  Kerschner  is  Executive  Director  of  the  American 
Medical  Directors  Association,  a  group  that  represents  physicians 
v;orking  in  long-term  care  facilities. 

We  thank  each  of  you  for  coming  here  this  morning  to  testify 
before  us.  Again,  we  will  have  your  prepr.red  statements  as  part  of 
the  record.  We  are  going  to  have  to  be  very  strict  about  the  5^ 
minuce  oral  presentation. 

Mr.  Willging,  why  don't  we  start  with  you. 

STATEMENTS  OF  PAUL  R.  WILLGING.  EXECUTIVE  VICE  FRESI- 
DENT,  AMERICAN  HEALTH  CARE  ASSOCIATION;  MICJAEL  F. 
RODGERS,  DEPUTY  EXECU'HVE  VICE  PRESIDENT,  POLICY  AND 
PROGRAM  IMPLEMENTATION,  AMERICAN  ASSOCIATION  OF 
HOMES  FOR  THE  AGING;  RAYMOND  J.  BAXTER.  VICE  PRESI- 
DENT FOR  CORPORATE  PLANNING,  NE^V  YORK  CITY  HEALTH 
AND  HOSPITALS  CORPORATION;  AND  PAUL  A.  KERSCHNER.  EX- 
ECUTIVE DIRECTOR.  AMERICAN  MEDICAL  DIRECTORS  ASSO- 
CIATION 

Mr.  Willging.  Thank  you,  Mr.  Chairman. 

It  is  a  privilege  to  testify  before  this  subcommittee  today  on  a 
most  critical  issue.  I  am  the  executive  director  of  the  American 
Health  Care  Aseociation,  which  is  the  Nation's  largest  trade  asso- 
ciation representing  facility  based  long-term  care  services.  I  repre- 
sent, through  9,000  facilities  across  the  country,  some  900,000  pa- 
tients and  residents  within  those  facilities. 

It  appears  thai  the  Institute  of  Medicine  study  is  coming  to  a 
long-awaited  conclusion  and  one  that  has  not  only  been  long  await- 
ed but,  I  think,  in  terms  of  those  who  have  dealt  with  its  recom- 
mendations, long  desired.  I  think  it  important  to  recognize  within 
the  Institute  of  Medicine  study  the  recognition  within  the  study 
that  the  nursing  home  industry  has  made  great  strides  in  improv- 
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ing  the  quality  of  -are  over  the  last  15  to  20  years  while  at  the 
same  time  recognizmg  that  much  yet  needs  to  be  done. 
rpLpS'^n  J*  ^Portant  to  note  however  that  many  of  the  concerns 
fhi^  ui  °f  ""finished  agenda  were  no  longer  related  to 
the  problenis  we  nad  m  the  early  and  midseventies  in  terms  of  life 
safety  and  basic  quality  of  care  issues,  but  more  we  have  moved  to 
a  new  plateau,  referring  now  to  quality  of  life  and  some  of  the  ele- 
mental safeguards  in  terms  of  dignity  and  the  type  of  care  provided 
within  a  home  settinej. 

I  think  it  important  also  to  recognize,  Mr.  Chairman,  what  has 
been  accomplished  =mce  the  Institute  of  Medicine  was  published 
particularly  with  respect  to  enforcement  and  some  of  the  new  ac- 
tivities undertaken  by  the  Health  Care  Financing  Administration 

fL^il^l''^'"®^*  "^u^-  programs  have  been  put 

on  the  books  and  are  being  implemented,  ranging  from  intermedi- 
ate sanctions,  regulations  nev/  fast  track  termination  prc^edures 
Government  behind  authorities  for  the  Federal 

fi,l"iJ^I-^'  homes  were  involuntarily  terminated  from 

*he  Medicare/Medicaid  programs.  Since  July  of  1986,  374  such  ter- 
minations have  been  initiated,  37  of  them  on  the  fast  track  ap- 
fS  tvS^7-  .  n"''^  has  been  done  in  the  er'--:/cement  arena,  I 
think  there  is  still  a  considerable  unmet  agenda  yet  to  be  dealt 
with,  and  indeed,  the  Institute  of  Medicine  study  itself  did  not 
focus  as  Its  primary  concern  with  enforcement  mechanisms  but 
rather  the  type  of  care  and  review  of  care  provided  within  Ameri- 
ca s  nursing  homes.  It  focused  on  things  such  as  resident  assess- 
IH^it,  ^  of  care,  on  changing  the  survey  and  certification 
process  from  one  oriented  toward  process  and  input  for  the  care  ac- 
tually provided  patients. 

It  was  with  this  in  mind  that  a  group  of  over  20  concerned  orga- 
nizations have  been  meeting  over  the  past  6  to  9  months,  organiza- 

■*u  ^^fP*"®^"*'"^  consumers,  providers  and  professionals  dealing 
with  the  more  essential  aspects  of  the  Institute  of  Medicine  study 
It  was  this  group  which  on  April  24  of  this  year  published  12  con- 
sensus documents,  consensus  documents  since  adhered  to  by  51 
groups  across  Washington  and  the  country  with  interest  in  this 
regard. 

This  consensus  activity  focused  on  two  questions:  What  of  the  In- 
stitute of  Medicine  recommendations  is  not  yet  accomplished;  and 
what  ^of  those  as  yet  unfinished  items  on  the  agenda  are  doable 

I  have  some  concern,  Mr.  Chairman,  that  House  Rule  2270  intro- 
duced by  you  and  Congressman  Dingell  is  not  yet  moving  toward 
that  new  view  of  the  future  of  v;hat  is  yet  to  be  done  in  terms  of 
the  Institute  of  Medicine  study  hat  to  some  evtent  is  still  preoccu- 
pi«l  with  some  of  the  concerns  of  the  past,  largelv  with  respect  to 
enforcement,  and  beyond  enforcement,  with  the  presumption  of 
guilt  as  far  as  nursing  homes  are  concerned,  guilt  until  proven  in- 

I  know  that  is  a  strong  statement,  but  I  am  worried  about  such 
provisions  in  your  legislation,  Mr.  Chairman,  which  suggest  that  if 
a  tjtate  review  of  a  nursing  home  finds  difficulties,  yet  if  a  Federal 
look  behind  looking  at  that  same  nursing  home  finds  no  difficul- 


295 


ties,  the  facility  is  still  guilty,  but  the  State's  reviews  pertain  and 
prevail  in  that  regard.  I  am  concerned  about  the  attitude  that  such 
a  provision  reflects. 

I  am  also  concerned,  Mr.  Chairman,  about  the  degree  to  which 
H.R.  2270  doesn't  fully  recognize  some  of  the  implications  of  deal- 
ing with  what  is  the  unflnished  agenda,  moving  to  different  types 
of  standards  as  we  review  nursing  homes.  Let  me  start  with  en- 
forcement. 

Your  legislation  applies  '  new  types  of  sanction,  four  at  the 
Federal  and  four  at  the  Stat  level.  I  have  mentioned  already  the 
implication  of  guilt  until  innocence  is  proven.  It  indeed  extends 
these  sanctions  down  into  the  institution  at  levels  never  before  con- 
templated as  far  as  enforcement  actions  are  concerned,  such  as  a 
fine  for  anyone  who  wrongfully  fills  out  a  resident  assessment. 

I  think  t  ^forcement  is  important,  Mr.  Chairman.  I  think  im- 
provements made  in  the  industry,  quite  frankly,  are  to  some  extent 
a  result  of  the  enforcement  that  has  taken  place  over  the  last  15  to 
20  years,  but  I  would  suggest  we  are  already  seeing  progress  in 
that  regard  and  that  the  Federal  role  would  be  to  continue  to 
police  and  to  police  with  greater  strength  what  it  is  the  States  are 
doing,  not  to  tell  the  States  how  best  to  do  it. 

With  respect  to  standards,  I  am  concerned,  again,  about  the  fail- 
ure of  H.R.  2270  to  recognize  the  practical  fiscal  implicatior...  of 
simply  moving  ICF's  up  to  SNF  standards,  and  indeed,  I  would 
refer  back  to  the  consensus  documents,  w^ich  recognize  that  just  as 
there  is  no  such  thing  as  a  generic  nursing  home  patient,  there  is 
no  such  thing  as  a  generic  nursing  home;  that  one  should  start 
with  a  revi'  of  the  needs  of  the  patient  and  then  move  to  acuity 
based  reimbursement  systems  which  both  recognize  and  cover 
those  needs. 

I  think  H.R.  2270  lacks  *hat  recognition.  There  is  indeed  in  the 
legislation  proposed  much  more  attention  devoted  to  mechanisms 
to  assure  that  the  survey  process  is  funded  than  to  assure  that  the 
new  standards  are  funded.  Jn  summary,  I  would  say  let  us  recog- 
nize that  there  is,  as  yet,  an  unmet  agenda.  Lc  t's  be  practical,  how- 
ever, in  our  response  to  that  agenda  and  let  us  not  hold  out  false 
promises  to  the  American  people  that  it  is  providing  new  standards 
without  the  resources  to  pay  for  them. 

Thank  you. 

[The  prepared  statement  of  Mr.  Willging  follows:] 
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STATEMENT    OF    PAUL    R.  WILLCiNC 
Mr.   Chairman  and  Subcommittee  Member m: 

I  am  Paul  Millging,  Executive  Vice  President  o-f  the  American 
Health  Care  Asmociation   :aHCA) ,  the  largest  organization  of 
America**  long  term  care  providers.     AHCA's  membership  exceeds 
9,000  long  term  care  facilities  which  care  for  aDout  900,000 
residents  each  day.     And  importantly  for  this  hearing,  AHCA  is 
partner  with  over  50  national  consumer,  professional,  and 
provider  organizations  in  recommending  a  comprehensive  package  of 
nursing  home  regulatory  improvements. 

Last  year  the  Institute  of  Medicine   (lOM)  of  the  National 
Academy  of  Sciences  issued  an  important  report.  Improving  the 
Quality  of  Care  in  Nuraino  Homes,  which  reflected  two  years  of 
study  by  experts  in  long  term  care.     The  study,  which  this 
Subcommittee  was  instrumental   in  generating,   revealed  that  while 
nursing  home  providers  have  made  great  strides  in  delivering 
quality  t^^re,  room  for  improvement  still  remains.     The  study 
also  concluded  that  nursing  home  standards  should  be  rewritten, 
that  the  federal  and  state  inspection  process  should  be 
overhauled,  and  that  ni    sing  home  standards  should  be 
strengthened.     With  recommendations  that  have  been  found  to  be 
realistic  and  responsible,  the  lOM  report  has  become  a 
framework  for  regulatory  and  legislative  reform. 

It  IS  important  for  the  Subcommittee  to  understand  that  the 
long  term  care  inspection  and  enforcement  system  has  changed 
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dramatically  since  the  lOM  completed  its  study.      In  -fact,   mast  ai 
these  changes  have  occurred  because  o-f  the  lOM  study.      I  hociIJ 
like  to  highlight  t^  e  -four  most  potent  regulatory  changes. 

First,   inspection  o-f  nursing  homes  is  undergoing  major 
upgrading.     A  new  federal   long  term  care  survey  program,   know  as 
PaCS   dor  Patient  Care  and  Services  survey),  has  minimized  the 
review  o-f  nursing  home  paperwork  and  instead  is  -forcing 
inspectors  to  pay  attention  to  actual   patient  care  and  patient 
sat  1  s-f act  1  on.     Subjects  previously  buried  within  the  old  survey 
process  are  being  given  great  importance,   such  as  whether  patient 
privacy  is  adequately  protected  and  whether  the  patient  gets  the 
right  medications  at  the  right  time.     The  new  survey  is  more 
intense,   more  detailed  and  more  patient-oriented  than  the  -former 
system.     More  deficiencies  are  being  identi-fied,  not  because  care 
IS  declining,  but  because  inspectors  have  changed  their  -focus  — 
and  r 1 ght 1  /  so. 

Second,  stronger,  -faster  procedures  have  been  put   in  -force 
by  the  Health  Care  Financing  Administration   (HCFA)   to  terminate 
Medicare  or  Medicaid  participation  for  a  nursing  home  which  does 
not  meet  requirements  of  the  programs.     Any  due  process  rights 
take  a  back  seat  to  swift,  deliberate  action  by  the  HCFA  regional 
office  and  state  survey  aqency.      No  longer  can  a  chronically 
substandard  facility  continue  to  participate  due  to  sluggishness 
of  the  survey  agency  or  protracted  ef f ort s  to  correct 
deficiencies.     Either  the  facility  "shapes  up,"  or  is  out. 
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"Fast  track"  termination  must  take  place  within  5  to  23  d  lys 
i-f  patient  health  or  3a-fety  is  in   "immediate  and  serious 
jeopardy."  deficiencies  do  not  pose  such  a  serious  threat, 

termination  occurs  with?n  90  days.     As  yoa  can  imagin**,   even  the 
notice  that  termination  procedur-ts  have  begun  provides  ^  power-ful 
weapon  to  bring  about  quick  correction  o-f  any  de-ficiency  and 
to  maintain  program  participation.     Yet,  the  first  year  these 
tougher  procedures  were  used,   at  least  58  facilities  were 
erminated  -from  the  Medicare  c     Medicaid  programs. 
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The  third  change  occurred  last  August  when  HCFA  implemented 
Its  authority  to  ban  new  patients.     Under  this  new  intermediate 
sanction,  a  facility  may  be  prohibited  from  admitting  new 
Medicare  or  Medicaid  patients  if  it  ig  out  of  compliance  with 
regulations  which  do  not  threaten  patient  health  and  safety.  We 
expect  this  penalty  to  be  uscjd  as  aggressively  as  the  new 
termination  procedures  have  b-sen  used. 

The  fourth  change  has  been  a  more  agr;ressive  use  by  HCFA  of 
its  authority  to  "look  behind",  or  check  up  on,   state  surveys. 

Possibly  the  most  significant  change  brought  about  by  the 
lOM  study  has  been  a  cooperative  effort  by  consumer,  professional 
and  provider  groups  to  reach  consensus  on  comprehensive 
legislation  needed  to  move  forward  tne  reforms  recommended  by 
lOM. 
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This  e-f-fort  sought  to  change  the  historical   nature  o* 
discussions  o*  nursing  home  legislative  and  regulatory  re-forms 
which  had  been  characterized  by  confrontational   postures  and 
unproductive  staletrates.     There  was  a  conviction  among  the 
participants  that  the  points  of  agreement  were  vastly  more 
numerous  than  the  points  o-f  disagreement  and  that  the 
di  e^agreements  should  not  stand  in  the  way  o-f  needed  change. 

Out  of   intensive  and  extensive  discussions  an  unprecedented 
consensus  was  forged  on  wha^  constitutes  the  most  constructive 
and  realistic  improvements  in  nursing  home  regulation,   at  this 
time.     The  results  of  that  year-long  effort  were  released  on 
April   24  in  what  we  believe  will   be  looked  upon  as  a  major 
turning  puint  in  national   long  term  care  policy.      AHCA  is  proud 
to  have  been  a  part  of   that  ambitious  undertaking.     This  landmark 
package  has  the  additional   support  of  such  groups  as  the  National 
Citizens'   Coalition  for  Nursing  Home  Reform,   the  American 
Association  of  Retired  Persons,   American  Nurses  Association,  and 
the  National  Council   on  the  Aging. 

Clearly,   the  15  months  since  the  lOli  report  was  released 
have  been  a  watershed  -for  nursing  home  quality  and  enforcement  of 
federal    and  state  regulations. 

If   the  litmus  test  of   a  "consensus"   is  reflected  in  concerns 
by  some  for   "going  too  far,   too  fast'*  .^nd  by  others  for  "not 
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going  iAr  enough  noH,"  this  package  surely  passes  the  test.  But 
what  the  package  does  answer  are  two  paramount  questions,  "what 
are  the  most  critical   and  as  yet  unmet  needs'^"  and  "What  is 
doable  noN-:'"     Me  believe  the  changes  are  not  only  doable  now,  but 
would  constitute  the  most  significant  nursing  home  legislation  in 
20  years  —  or  the  tenure  of  each  member  of  this  Subcommittee. 

Since  the  release  of  the  lOM  report,   there  have  been  a 
number  of   legislative  proposals  which  have  sought  to  implement 
Its  recommendations.     The  most  recent  of  the  bills  has  been 
introduced  by  you,  Mr.   Chairman,   along  with  Chairman  Dingell,  as 
H.R.   2270,   the  Medicaid  Nursing  Home  Quality  Care  Amendments. 

At  this  time  I  wi 1 1  neither  belabor  the  problems  with  the 
present  system  of  nursing  home  regulation  and  enforcement  nor 
detail   their  legislative  remedy.     Many  of   the  provisions  included 
the  Oingell-Waxman  bill   are,    I  think,   consistent  with  the 
consensus  of  the  national   aging  and  health  organizations.  For 
those,    I  applaud  your  leadership  and  encourage  your  action.  At 
this  hearing,  however,    I  „ould  like  to  highlight  two  significant 
di f f erences. 

Just  as  consensus  building  has  been  occurring  among 
national   organizations,   the  series  of   major  Congressional 
proposals  could  have  been  be  viewed,  over  time,   as  focusing  more 
on  what  is  as  yet  undone  but  doable.     Unfortunately,    I  find  the 


ERIC  ^ 


301 


Dxngel 1-Uaxman  bill   has  generally  not  had  similar  refinement, 
with  most  of  the  contentious  provisions  in  last  year's  version 
repeated  and  several  new  ones  added.     In  contrast  to  the 
consensus  package,  there  are  no  instances  in  which  Dingell-- 
Maxman  is  more  constructi'  e.     Rather  it  seems  to  be  pre-occupied 
with  yesterday's  agenda. 

AHCA  has  already  subnittcKl  information  to  the  Subcommittee 
detailing  the  consensus  provisions  as  well  as  specific  comments 
on  the  provisions  of   the  Dmgel  1 -Maxman  proposal.     There  are  two 
issues  which  pose  the  clearest  and  most  significant  difference 
between  H.R.  2270  and  the  consensus. 

The  first  difference  relates  to  upgrading  intermediate  care 
facilities   (ICFs),  the  less  intensive  level  of  nursing  care. 
Under  H.R.   2270,  the  ICF  level  would  simply  be  eliminated,  with 
all    ICFs  having  to  meeting  the  higher  standards  of  skilled 
nursing  facilities   (SNFs) . 

The  fact  is,  Mr.  Chairman,  this  proposal  would  be  costly  and 
very  difficult  for  n»any  ICFs  to  meet. 

HCFA  data  show  a  $10.36  per  day  average  difference  in 
liedicaiU  reimbursement  rates  between  SNFs   (:$49.93)   and  ICFs 
(*39.57)   in   1985.     Now,  even  if  some  assurance  was  given  that  the 
Medicaid  budget  would  be  permanently  increased  for  this  purpose, 
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It  must  be  recognized  that  only  2Z  percent  of  nursing  home 
payments  are  from  the  federal  Medicaid  wallet.     Our  concern  is 
that  states  would  not  increase  their  Medicaid  nursing  home 
payments  13  well-f ound«d,and  wide  state-by-state  variation  in  ICF 
utilization  would  impose  in  disproportionate  cost  burdens.  In 
addition,  by  upgrading  all    ICFs  to  SNFs,   the  cost   impact  would  be 
passed  on  to  all  other  public  and  private  paying  patients. 

Furtnermore,  H.R.  2270  does  not  recognize  that  other 
barriers  may  prevent   ICFs  from  meeting  SNF  standards, 
particularly  with  regard  to  shortage  of  nurses  ana  other 
professionals  as  well  as  differences  in  physical  plant 
standards.     Federal  mandates  are  powerful,  but  not  magical. 

In  contrast,   the  consensus  position  agreed   .      jy  consumer 
and  provider  groups  would  phase-out   the   ICF  level   and  replace  it 
with  progressive  regulatory  classifications.      The  phasing  would 
occur  as  HCFA  and  the  states  implement  and  fund  case-mix  systen.s, 
which  relate  a  facility's  patient  care,   staffing,  and 
reimbursement  levels  to  the  service  needs  of   its  patients. 

There  is  not  a  generic  nursing  home  patient,   and  there 
IS  no  generic  nursing  home-      I  urge  you  to  be  sensitive  to  the 
diverse  needs  of  patients  and  to  seek  the  most  adv^mced 
techniques  for  regulating  service  delivery. 
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The  second  major  di-f -f erence  from  t  ie  consensus  is  the 
provision  in  H.R.   2270  requiring  greatly  expanded  -federal 
sanctioning  a-f  providers  and  -federal  mandates  -for  state 
sanctioning  activities.     Certainly,  the  issue  o-f  -federal  and 
state  en-forcement  actions  was  one  o-f  the  most  thoroughly 
discussed  by  the  consensus  groups.     Ultimately,  the  conseni  i=> 
position  would  require  states  to  have  at  their  disposal  an  array 
o-f  en-forcement  actions  and  would  encourage  -federal  and  state 
agencies  to  coordinate  their  en-forcement  actions.     The  consensus 
position  also  calls  on  Hl'FA  to  give  guidance  and  technical 
assistance  to  the  states,  but  drew  the  line  on  federal 
entanglement   in  state  sanctioning.     The  federal  role  is  to  look 
behind,  not  to  assume  state  responsibilities. 

There  is  no  barrier  in  federal   law  that  must  be  removed  for 
states  to  set  up  elaborate  penalties  and  procedures;   in  fact, 
several  states  already  have  such  penalties.     States  find,  as  did 
lOli,  varied  experiences  with  specific  sanctions,  and  state 
authority  should  not  be  preempted  by  the  federal  government. 
State  agencies  know  best  what  type  of  authority  they  need  for 
their  licensing  and  certification  activities  and  what  is  their 
administrative  capacity  is  to  execute. 

HCFA  should  be  concerned  with  the  policing  performance  of  a 
state  and  not  the  specifics  of  hoK  it  is  achieved.  Certainly, 
providers  should  not  be  liable  for  "double  jeopardy,"  that  is, 
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sanctions  at  both  the  federal   and  state  ievels.       We  believe  that 
federal  mandates  could  tie  the  hands  of  state  agencies  and,  in 
the  long  run,    interfere  with  the  basic  goal   —  achieving 
compliance  or  getting  the  provider  out  of  the  program. 

In  addition,   it  would  be  a  particularly  inopportune  time  to 
be  more  punitive  when  a  new  program  for  upgrading  nursing  home 
quality  and  regulations  is  being  implemented.     Why  the 
preoccupation  with  that  which  is  already  done'^     Between  the  wide 
range  of  existing  federal   enforcement  weapons  an J  those  expected 
to  be  approved  in  the  Medicare  and  Medicaid  Patient  and  Program 
Protection  Act    (H.R.    1444),  HCFA  is  well  armed. 

Before  closing,  Mr.   Chairman,   I  ^\sh  to  emphasize  the 
critical  relationship     between  t^uali-Ly        care  and  reimbursement. 
Throughout  the  discussions  leading  to  the  consensus,   AHCA  tried 
to  focus  on  quality  and  refrain  from  raising  cost   issues,  but 
sometimf*s  it  was  impossible.      If  Congress  is,   indeed,  committed 
to  improving  quality  of   long  term  care,   it  must  be  equally 
coflifliitted  to  providing  additional  federal  resources  to  cover  the 
cost  of   additional   care  and  services.     Even  changes  in  the  survey 
process  will   result  in  increased  costs.     Facilities  inspected  by 
HCFA's  revised  outcome-oriented  survey  Process  report  that  the 
deficiencies  found  when  patient  care  is  accurately  evaluated  can 
only  be  corrected  with  the  addition  of  qualified  staff.  Without 
changing  a     single  printed     standard,  survey  teams  throughout  the 
country  are  ordering  facilities  to  increase  staff  and  increase 
the  professional   competency  of  their  staff. 

Laudable  as  these  quality  provisions  are,   let  us  not  make 
the  mistake  of  holding  out  false  promi^^  To  enhance  there  must 

be  recognition  that  there  are  costs  involved  in  imposing 
additional  requirements  on  nursing  homes  and  increasing 
enforcement  activities, 

I  want  to  extend  to  the  Subcommittee  the  assistance  of  the 
American  Health  Care  Association  in  working  to  implement  these 
V    rtant  changes  m  the  quality  of  nursing  home  patient  care. 
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Mr.  Waxman.  Thank  you  very  much,  Mr.  Willging. 
Mr.  Rodgers. 

STATEMENT  OF  MICHAEL  F.  RODGERS 
Mr.  Rodgers.  Thank  you,  Mr.  Chairman. 

My  name  is  Michael  Rodgers,  I  £un  a  deputy  executive  vice  presi- 
dent of  the  American  Association  of  Homes  for  the  Aging.  AAHA 
is  a  national  nonprofit  organization  which  represents  over  3,200 
nonprofit  facilities  providing  health  care,  housing  and  community 
services  to  more  than  500,000  older  persons  per  day. 

Seventy-five  percent  of  our  homes  are  affiliated  with  religious  or- 
ganizations, while  the  remaining  25  percent  are  sponsored  by  vari- 
ous private  foundations,  fraternal  organizations,  et  cetera. 

On  behalf  of  the  Association  I  would  like  to  commend  the  sub- 
committee for  its  continued  diligence  in  seeking  to  effect  positive 
changes  in  the  current  nursing  home  regulatory  system.  We  are 
very  encouraged  to  see  that  the  legislation  we  are  meeting  about 
today  incorporates  so  many  of  the  consensus  positions  outlined  in 
the  Campaign  for  Quality  Reform  in  Nursing  Homes,  which  has 
been  meeting  for  the  past  year,  and  our  Association  has  certainly 
pledged  to  support  those  provisions. 

In  this  context,  we  would  like  to  briefly  comment  on  some  of  the 
sections  in  H.R.  2270,  which  our  association  supports  based  on  the 
relationship  of  those  provisions  to  the  Campaign  for  Quality  Con- 
sensus. I  would  also  like  to  address  a  couple  of  the  concerns  that 
we  have,  and  many  are  noted  in  our  prepared  statement. 

In  the  area  of  resident  assessment,  AAHA  supports  the  concept 
of  standard  resident  assessment  as  a  basis  to  establishment  and 
structure  of  an  individual  case  plan.  Inherent  in  our  support  for 
the  establishment  of  these  kinds  of  assessments  is  the  emphasis 
that  in  order  to  be  effective,  caution  needs  to  be  exercised  in  the 
development  of  any  instrument  to  generate  a  tool  that  is  both  prac- 
tical and  workable. 

AAHA  recommends  that  the  provisions  as  outlined  in  H.R.  2270 
calling  for  the  development  of  a  general  instrument  be  amended  to 
require  that  the  Secretary  generate  a  minimum  data  set  of  core 
elements,  common  definitions  and  guidelines  for  utilization.  I  think 
that  there  are  a  number  of  excellent  examples  that  have  been  i: 
use  throughout  the  country  today,  and  we  would  commend  the  sub- 
committee's attention  to  many  of  those  areas. 

In  the  area  of  resident  assessment,  we  are  concerned  with  the 
area  relative  to  the  proposed  penalty  for  falsification.  While  we 
recognize  the  intent  of  this  provision  and  agree  that  falsification  of 
residents  a£5sessment  must  not  be  condoned,  we  believe  that  given 
the  inherent  threat  contained  in  such  provisions,  some  caution 
needs  to  be  exercised. 

Particularly  here  we  are  talking  about  the  area  of  nurses.  Since 
long-term  care  settings  are  already  at  an  economic  disadvantage 
when  competing  in  the  marketplace  for  available  nursing  person- 
nel, enactment  of  such  measure  may  serve  as  a  further  disincentive 
to  accepting  employment  in  a  nursing  home.  AAHA  urges  that  this 
provision  be  deleted  in  favor  of  an  alternative  measure  such  as 
those  that  are  used  in  New  York  State  Medicaid  Agency  and  the 
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RUG  system.  There,  if  the  State  Agency  identifies  a  pattern  of  in- 
accurate assessment,  the  facility  is  compelled  to  hiro  an  independ- 
ent assessment  auditor  at  the  facility's  expense  to  perform  all  as- 
sessments for  a  given  period  of  time. 

We  believe  that  such  a  system  on  a  national  level  could  assure 
continued  efficiency  and  accuracy  in  the  area  of  resident  assess- 
ment. 

In  the  area  of  nurse  aide  training,  the  Association  considers  the 
great  majority  of  the  requirements  in  nurse  aide  training  outlined 
m  the  legislation  to  be  thorough  and  practical.  We  would  just 
simply  comment  that  the  allowable  rate  of  reimbursement  that 
equals  50  percent  of  the  training  costs  perhaps  be  changed  or 
amended  to  include  some  of  the  consensus  papers,  some  of  the  con- 
sensus documents  that  talk  about  100  percent  expended  sums  for 
nurse  aide  training  as  allowable  costs. 

In  residents'  rights,  AAHA  has  long  oupported  the  elevation  of 
residents  rights  as  a  condition  of  participation  and  is  pleased  that 
the  legislation  would  accomplish  that  goal.  The  rights  set  forth  in 
H.R.  2270  recognize  that  residents'  rights  extend  beyond  the  basic 
protections  of  civil  liberties  and  legal  rights  to  include  concepts  of 
quality  of  care  and  quality  of  life. 

We  have  several  concerns  in  the  area  of  residents'  rights  which 
we  have  outlined  in  our  prepared  statement. 

In  terms  of  Medicaid  discrimination,  the  Association  commends 
the  subcommittee  for  taking  an  approach  to  Medicaid  access  which 
furthers  residents'  quality  issues  in  a  manner  v^hich  is  achievable 
by  providers.  With  one  exception,  we  are  in  agreement  with  these 
provisions,  and  again,  we  have  outlined  this  in  our  prepared  state- 
ment. 

Survey  and  certification  process.  We  are  supportive  of  the  provi- 
sions in  H.R.  2270  designed  to  improve  survey  and  certification. 
The  Association  is  particularly  supportive  of  the  concept  of  a  trig- 
ger mechanism  for  focusing  on  facilities  which  demonstrate  poor 
performance  with  regard  to  specific  requirements.  We  believe  that 
the  development  of  a  protocol  for  a  standard  and  extended  survey 
process  may  prove  to  be  more  cost-effective  and  more  efficiently 
targeting  on  resources  of  substandard  facilities.  At  the  same  time, 
this  approach  would  also  serve  as  a  deserved  means  of  recognition 
xor  homes  which  consistently  provide  quality  care. 

Finally,  Mr.  Chairman,  in  the  area  of  enforcement,  we  do  have  a 
number  of  concerns.  Certainly  from  the  Association's  perspective, 
we  have  indicated  in  our  prepared  statement  that  those  facilities 
which  present  an  immediate  jeopardy  to  the  health  and  safety  of 
its  residents  should  not  be  permitted  to  continue  participating  in 
the  Medicaid  program  until  such  conditions  are  remedied.  We  are 
m  favor  of  looking  at  some  of  the  intermediate  sanctions  but  would 
indicate  that  we  think  that  those  are  best  achieved  and  addressed 
at  the  State  level. 

There  are  o*her  statements  in  regard  to  enforcement  in  our  pre- 
pared statement,  and  thank  you. 

[Testimony  resumes  on  p.  324.] 

[The  prepared  statement  of  Mr.  Rodgers  follows:] 
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statement  by 

Michael  F.  Rodgers,  Deputy  Executive  vice  President, 
Policy  and  Program  Implenventation 
American  Association  of  Homes  for  the  Aging 

Mr.  Chairman  and  members  of  the  Subconroittee,  I  am  Michael  F.  Rodgers,  Deputy 
Executive  Vice  President,  Policy  and  Program  Implementation,  of  the  American 
Association  of  Homes  for  the  Aging  (aaha) ■ 

AAHA  IS  a  national  nonprofit  association  representing  over  3200  nonprofit 
facilities  providing  health  care,  housing,  and  community  services  to  more  than 
500,000  elderly  individtoals  daily.    Seventy-five  percent  of  AAHA  hoines  are 
affiliated  with  religious  organizations,  while  the  remaining  are  sponsored  by 
private  foundations,  fraternal  organizations,  government  agencies,  unions,  and 
coimtunity  groups.    With  strong  community  involvement  and  longstanding  comrounity 
ties,  AAHA  members  are  conmtted  to  meeting  the  physical,  social,  psychological, 
emotional,  and  spiritual  needs  of  their  residents  in  a  manner  which  enhances 
residents'  sense  of  self-worth  and  dignity  and  allows  them  to  function  at  their 
highest  level  of  independence. 

On  behalf  of  the  Association,  I  would  like  to  commend  the  Subcommittee  for  its 
continued  diligence  in  seeking  to  effect  positive  change  in  the  current  nursing 
home  regulatory  system.    AAKA  members  share  the  concern  that,  unfortunately, 
quality  care  is  not  universally  a  given  in  this  nation's  nursing  homes.  We 
believe  that  the  ongoing  efforts  of  this  Subconmittee,  as  evidenced  by  our 
presence  here  today,  as  well  as  the  additional  momentum  provided  by  the  recent 
Senate  Finance  Committee  action  justify  an  optimism  that  this  is  the  year  we 
will  see  meaningful  Medicaid  nursing  home  improvements  effected.  These 
improvements  have  been  the  topic  of  intense  discussion  by  more  than  20 
provider,  consumer,  and  health  professional  groups  since  the  publication  last 
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year  of  the  institute  of  Medicine's  report  on  "improving  the  Quality  of  Care  *r\ 
Nursing  Homes,"    The  discussions  of  these  qicups,  coordinated  by  the  National 
Citizen's  Coalition  for  Nursing  Home  Reform,  have  resulted  in  consensus 
positions  covering  twelve  key  areas  in  which  the  lOM  study  made  recommendations. 
Itie  consensus  documents,  published  as  the  "Campaign  for  Quality  Care  in  Nursing 
Homes",  present  a  series  of  workable  improvements  in  the  care  of  this  nation's 
elderly.    Significantly,  the  improvements  set  forth  move  away  from  concerns 
about  facility  structures  and  into  affirmative  actions  for  resident  quality  of 
life.    We  are  very  encouraged  to  see  that  the  legislation  we  are  meeting  about 
today  has  incorporated  so  many  of  the  consensus  positions  of  the  Campaign  for 
&iality  work  group.    Our  Association  is  pleased  to  pledge  its  support  for  those 
provisions. 

In  this  context,  I  would  like  to  highlight  some  of  those  sections  of  H.R.  2270 
which  our  Association  sup^^rts,  based  on  the  relationship  of  these  provisions  to 
the  Campaign  for  Quality  consensus,    i  would  also  like  to  address  concerns  AAHA 
has  with  some  areas  of  the  legislation  and  offer  recommendations  which  we 
believe  will  improve  these  provisions. 

Resident  Assessment 

AAHA  supports  the  concept  of  resident  assessment  as  basic  to  the  establ ish...^nt 
and  structuring  of  individual  care  plans.    Additionally,  periodic  review 
provides  not  only  a  comparative  basis  for  determining  continued  appropriateness 
of  a  care  plan,  but  also  offers  a  historical  perspective  to  the  identification 
of  problematic,  or  potentially  problematic,  issues,  and  thereby  aides  m  the 
development  of  therapeutic  responses  or  interventions.    Resident  assessment  is 
also  valuable  to  nursing  home  management  and  regulatory  agencies  as  a  tool  for 
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deternining  staffing  needs  and  for  pr^  i/iding  case  mix  information  for  survey  and 
sampling  purposes,  and  ultimately,  we  hope,  reimbursement.    Inherent  in  AAHA's 
support  for  the  establishment      standardized  resident  assessment,  is  the 
emphasis  that,  in  order  to  be  effective,  caution  must  be  exercised  in  the 
development  of  any  instrument  to  generate  a  tool  that  is  both  practical  and 
viorkable.    One  attempt  at  designating  a  national  system,  the  Patient  Appraisal 
and  Care  Evaluation  (PACE),  an  assessment  tool  developed  in  the  1970' s,  resulted 
in  a  40  page  form  which  became  to  unwieldy  and  complex  for  practical  use.  Some 
states  and  many  individual  facilities  have  already  developed  comprehensive 
resident  assessment  instruments,  to  be  used  uniformly  within  their  respective 
systems,  which  are  linked  to  reimbursement  and  survey  and  certification 
programs.    AAHA  recommends  that  the  provision  in  H.R.  2270  calling  for 
developraert  of  a  general  instrument  be  amended  to  require  the  Secretary  to 
generate  a     nimum  data  set  of  core  elements,  coranon  definitions,  and  guidelines 
for  utilization.    Some  of  the  existing  instruments  would  be  well  served  as 
models  for  conformance  into  such  a  system.    Examples  would  include  the  "Maryland 
Appraisal  of  Patient  Progress  (M.A.P.P.)'*  utilized  throughout  the  state  of 
Haryland,  and  the  "Resident  Functional  Assessment  Scale  (RFAS)",  developed  by  an 
AAHA  member,  the  Jewish  Center  for  the  Aged  in  Giesterf leld,  Missouri,    RFAS  is 
an  assessment  tool  which  as  been  in  use  for  ten  years.    A  St,  Louis  University 
study  has  found  it  to  be  statistically  valid  and  reliable,  and  it  is  now 
computerized.    The  RFAS  utilizes  five  separate  categories,  including  Activities 
of  Daily  Living,  Health,  Mentation,  Behavior,  and  Motivation,  to  determine  the 
appropriate  pattern  of  car»  f ^ r  each  resident.    AAHA  would  further  recommend 
that  federal  assessment  requirements  be  coordinated  with  State  preadmission 
screening  processes,  to  the  extent  possible,  to  avoid  the    -  -^cessary  and  costly 
duplication  of  tests  used  for  diagnostic  purposes. 
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Itie  Association  concurs  that  careful  and  ongoing  assessment  of  each  resident's 
capabilities  to  perform  daily  life  functions,  tu  include  medical,  mental,  and 
psychosocial  status,  are  integral  to  the  provision  of  quality  care,    we  also 
support  the  trainirc*  of  all  pertinent  personnel  in  the  use  of  the  assessment 
instrument  as  essential  to  ensuring  the  greatest  possible  degree  of  both 
accuracy  and  consistency.    AAHA  recognizes  the  consideration  given  to  the 
Sufficient  titue  and  study  afforded  for  the  development  of  effective  standardized 
assessment  and  the  allowance  made  for  phased-in  implementation,  and  is  in 
agreement  that  all  resident  assessments  should  be  coordinated  by  a  registered 
nurse. 

AAHA's  remaining  concern  in  the  section  on  resident  assessment  lies  with  the 
proposed  penalties  for  falsification,    while  the  Association  recognizes  the 
intent  of  this  provision  and  agrees  that  falsification  of  resident  assessments 
must  not  be  condoned,  we  believe  that  given  the  inherent  threat  contained  in 
such  a  provision,  some  caution  nnist  be  exercised.    Acknowledgement  of  the 
existing  shortage  of  available  registered  nurses  among  health  professionals  and 
related  consumer  advocate  and  provider  organizations,  has  been  virtually 
universal.    That  the  demand  for  registered  nurses  in  the  nursing  home  setting 
will  continue  to  grow  must  also  be  acknowledged  'n  view  of  the  increasing 
numbers  of  th^  aging  population,  and  by  the  impetus  provided  by  the  "quicker  and 
sicker"  discharges  from  acute  care  settings  through  the  implementation  of  DHG';. 
Since  long  term  care  settings  are  already  at  an  econor.tic  disadvantage  when 
competing  in  the  marketplace  for  available  nursing  personnel,  enactment  of  such 
a  measure  can  only  serve  as  a  furt^^^^r  disincentive  to  accepting  employment  in  a 
nursing  home,    AAHA  urges  that  this  provision  be  deleted  in  favor  of  an 
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alternate  method  such  as  that  used  isy  the  New  York  State  Medicaid  Agency  m  its 
RUGS  (Resource  Utilization  Groups)  system.    There,  if  the  state  agency 
identifies  a  pattern  of  inaccurate  assessments,  the  facility  is  compelled  to 
hire  an  independent  assessment  auditor,  at  the  facility's  expense,  to  perform 
all  assessments  for  a  given  period  of  time.    AAHA  believes  that  such  a  system  on 
a  national  level  would  ensure  an  efficient  and  accurate  resident  assessment 
process. 

Provision  of  Services  and  Activities 

Although  AAHA  supports  24-hour  registered  nvrse  coverage  for  all  intermediate 
and  skilled  nursing  facilities,  we  recognize  that  24-hour  licensed  coverage  will 
raise  the  quality  of  care  in  many  facilities.    We  appreciate  the  possibility  of 
obtaining  a  waiver  for  this  requ\rement  beyond  the  40  hour  per  «feek  minimum  in 
areas  where  a  shortage  of  these  professionals  make  recruitment  difficult,  if  not 
impossible. 

Nurse  Aide  Training 

AAHA  recognizes  the  magnitude  of  recf'^mt  care  which  is  provided  by  lurse  aidej 
in  nursing  homes  and  acknowledges  that  this  section  of  H.R.  2270  is  of  critical 
importance.    The  Association  considers  the  great  majority  of  requirements  for 
nurse  aide  training  outlined  m  this  legislation  to  be  thorough  and  practical, 
we  are  h.  j  ily  supportive  of  the  provision  that  permits  facilities  with 
established  programs  to  be  able  to  continue  to  provide  training  as  long  as  the 
programs  meet  Federal  criteria  and  are  approved  by  the  State,    Facilities  which 
currently  do  not  have  programs  established  will  have  the  benefit  of 
state-approved  programs  to  develop  this  training. 
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"ttie  Association  would  like  to  express  one  concern  with  the  provision  that 
prohibits  state  approval  of  a  program  pending  the  determination  of  competency  of 
an  individual  who  has  completed  the  program     It  appears  that  this  provision 
requires  the  state  to  perform  competency  testing  for  nurse  aides  who  have 
undergone  training  m  a  facility  during  the  program's  initial  period  of 
iiH>lenientation.    It  is  not  clear,  however,  whether  these  individuals  will 
retroactively  receive  appropriate  recognition  if  the  training  program  is 
approved.    The  certification  status  of  these  employees  could  therefore  be 
interpreted  to  be  questionable.    AAHA  believes  that  since  these  "first-time" 
trainees  also  run  the  risk  of  not  receiving  certification  by  "irtue  of  the 
program  being  denied  approval,  this  intent  should  be  clearly  stited. 

Finally,  AAHA  would  like  to  comment  on  the  allowed  rate  of  reimbursement  to 
equal  50%  of  the  training  costs.    We  would  like  to  refer  here  to  the  Campaign 
for  Quality  Care  consensus  document,  which  requires  Medicaid  to  include  100%  of 
the  sums  expended  for  nurse  aide  training  as  an  allowable  cost.    AAHA  considers 
the  issue  of  nurse  aide  training  to  be  one  of  the  most  important  provisions  this 
legislation  wil.  accomplish,    it  is  critical  to  its  success  that  sufficient 
funding  be  allccated  to  permit  the  development  of  training  programs  of  the 
highest  caliber  possible. 

Resident  Rights 

AAHA  has  long  supported  the  elevation  of  residents'  rights  to  a  condition  of 
participation  and  is  pieased  that  this  legislation  would  accorrplish  that  goal. 
The  rights  set  forth  m  H.R.  2270  recognize  that  residents'  rights  extend  beyond 
the  basic  protection  of  civil  liberties  and  legal  rights  to  include  the  concepts 
of  quality  of  care  and  quality  cf  life.    AAHA's  own  work  m  this  area,  beginning 
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with  a  Patient  Bill  r^f  Rights  developed  in  1975;  has  emphasized  numerous 
residents  rights  including,  but  not  limited  to,  resident  entitlement  to  informed 
and  confidential  health  care,  the  right  to  participate  in  decision  making 
through  resident  councils  and  other  means;  the  right  to  safe,  secure,  and 
aesthetically  tasteful  environment;  the  right  to  privacy  and  confidential 
connunlcation;  and  the  right  to  manage  personal  finances.    AAHA  publications 
such  as  Social  Components  of  Care,  identifying  those  physical  or  program 
^arrangements  which  encourage  residents  to  maintain  themselves  as  individuals 
with  personal  dignity  and  as  members  of  the  coitinunity,  and  Resident  Decision 
Making  In  Homes  for  the  Aging,  a  step-by-step  guide  to  starting  a  resident 
council  or  improving  an  existing  one  have  been  targeted  to  nursing  home 
administrators,  as  well  as  the  general  public. 

Most  recently,  AAHA,  with  the  support  of  Peat,  Warwick,  Mitchell  &  Co.,  has 
published  a  series  of  consumer  brochures  to  help  elderly  individuals  better 
understand  the  variety  of  housing,  services,  and  care  options  provided  by  AAHA 
numbers.    We  are  attaching  the  brochure  entitled,  "Choosing  a  Nursing  Home:  A 
Guide  to  Quality  Care",  which  provides  a  list  of  ite'ns  to  look  for  when 
considering  a  specific  nursing  home.    A  facility's  commitment  to  residents' 
rights  and  resident  participation  is,  of  course,  included  in  the  check  list. 

The  Association  has  two  concerns  with  the  resident  rights  section  of  H.R.  2270. 
The  first  is  the  provision  which  calls  for  annual,  independent,  external  review 
of  any  resident  receiving  psychotrophic  drugs,    we  believe  that  clarif icalion  is 
required  regarding  the  qualifications  of  this  person,  and  how  his  or  her 
observations  are  to  be  reconciled  with  those  of  the  facilities'  own  consulting 
pharmacists,  the  attending  physician,  and  the  surveyors,    we  are  also  curious 
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about  the  iranner  in  which  this  individual  is  to  he  compensated  for  services 
which  appear  to  be  highly  duplicative. 

CXir  second  concern  involves  resident  transfer  rights,  specifically  the  provision 
which  requires  facilities  to  establish  procedures  for  residents  whose  medical 
leave  has  exceeded  the  time  period  allowed  under  the  bed-ho^d  provisions  of  the 
State  plan.    AAHA  opposes  this  section  as  contradictory  to  the  quality  of  life 
and  quality  of  care  thrust  of  this  legislation.    A  requirement  of  this  nature 
has  the  potential  to  result  in  practice  as  a  "swinging  door"  policy,  thus 
creating  a  climate  of  uncertainty,  disruption,  and  instability  for  the  resident 
in  question,  for  the  residents  remaining  in  the  facility,  and  for  the  provider, 
.jestions  which  must  be  raised  include  the  type  of  discharge  planning  that  will 
have  to  occur  from  an  acute  care  perspective.    If  the  original  facility  cannot 
readmit  the  resident,  the  hospital  discharge  planners  are  faced  with  developing 
a  plan  which  may  eventually  encompass  several  transfers  before  the  resident  can 
return  to  his/her  original  facility.    In  addition  to  the  problems  faced  with 
discharge  planning,  long  term  care  facilities  face  the  difficulties  in  care 
planning  associated  with  holding  residents  awaiting  space  in  their  original 
home.    The  effects  on  the  resident  of  possible  multiple  transfers,  and  the 
ramifications  for  potential  first  admissions  are  factors  which  must  also  be 
addressed.    The  provision  does  not  indicate  whether  "return  admissions"  would 
take  precedence,  but  one  implicit  consequence  would  be  a  reduction  in 
availability  of  space  for  first-time  admissions 

Access  and  Visitation  Rights 

AAHA  favors  access  to  and  visitation  by  all  professionals,  family  members,  and 
others  who  can  make  resident's  stay  safer,  healthier,  happier,  and  more 
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productive.    We  are  in  general  agreement  with  the  access  and  visitation 
provisions  of  h.R.  2270,  but  would  ask  for  one  nodification  of  the  provision 
which  grants  iimnediate  access  to  any  representative  of  the  Secretary,  state,  or 
ombudfynan.    in  accordance  with  the  consensus  document  r?ferenced  earlier,  we 
would  like  the  term  "offically  designated"  inserted  before  the  word 
"respresentative."   This  is  a  seemingly  small  matter;  however,  given  the  nun*)er 
of  individuals  who  alledgedly  represent  the  Secretary  or  State,  we  feel  it  is 
essential  to  have  some  means  of  controlling  traffir  withm  the  facility, 
particulairly  during  the  n\ght  hours. 

Medicaid  Discrimination 

The  Association  comnends  the  Subcommittee  for  taking  an  approach  to  Medicaid 
access  which  furthers  resident  quality  issues  in  a  manner  which  is  achievable  by 
providers,    with  one  exception  we  are  in  agreeement  with  these  provisions.  The 
exception  lies  in  the  ornhibition  of  third  party  guarantors  of  payment.  We 
agree  that  once  Medicaid  eligibility  has  been  established,  these  guareuitors 
should  not  be  permitted.    However,  until  eligibility  is  established,  the 
provider  needs  some  protection  against  non-payment.    This  is  particularly  true 
where  the  resident's  eventual  ineligibility  for  Medicaid  is  due  to  the 
resident's  own  behavior,  i.e.,  illegal  transfer  of  assets.    We  reconinend  that 
the  Subcommittee  adopt  the  Campaign  for  Quality  solution  to  this  problem  by 
providing  for  up  to  two  months  of  Medicaid  coverage  while  eligibility  h.mg 
determined. 

Pre-Admission  Screening  and  Annual  Resident  Review  for  Mentally  111  and  N.ntally 
Retarded  Residents 

AAHA  has  nade  the  decision  to  reserve  comment  on  the  provisions  m  h.R.  2270 
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which  pertain  to  requirements  for  preadmission  screening  and  annual  resident 
review  for  mentally  ill  and  mentally  retarded  individuals,    rhe  Association 
believes  that  these  are  provisions  which  warrant  further  examination  and 
exploration  with  our  members.    We  respectfully  request  the  opportunity  to 
coninent  on  these  issues  at  a  later  date. 


Survey  and  Certification 

AAHA  IS  supportive  of  provisions  in  the  H.R.  2270  designed  to  improve  the  survey 
and  certification  process  for  nursing  homes.    The  Association  particularly 
supports  the  concept  of  a  trigger  mechanism  for  focusing  on  facilities  which 
demonstrate  poor  performance  with  regard  to  specified  requirements.  AAHA 
believes  the  development  of  a  protocol  for  ^  standard  and  extended  survey 
process  may  prove  to  be  more  cost  effective  by  more  efficiently  targeting 
resourCF>s  on  substc^dard  facilities.    A-  the  same  time,  this  approach  would  also 
serve  as  deserved  means  of  recognition  for  homes  which  consistently  provide 
quality  care. 


AAHA  recognizes  the  apparent  conflict  of  interest  in  using  a  surveyor  who  is 
currently  also  serving  as  consultant  to  one  or  more  facilities  to  help  the 
facilities  achieve  compliance  for  nursing  home  certification.    However,  the 
Association  believes  that  prohibiting  the  employment  of  individuals  as  surveyor; 
who  have  a  consultative  history  occurring  within  the  past  two  years  is  overly 
restrictive  and  may  prove  disadvantageous.    Such  a  two-year  ban  on  hiring  would 
deny  states  Che  opportunity  for  recruiting  individuals  for  surveyor  positions 
who  have  an  indepth  understanding  of  the  functioning  of  a  nursing  home,  as  well 
as  the  regulatory  system.    The  Association  recommends  that  the  provision  be 
amended  to  prohibit  a  former  consultant  from  being  sent  to  a  specific  facility 
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for  which  the  individual  has  provided  consultation  services. 

AAHA  also  continues  to  be  concerned  about  the  provision  which  would  reduce 
federal  payments  to  States  with  inadequate  state  survey  performance,    we  believe 
there  is  general  agreement  that  sta^e  budgets  are  strained  and  that  many  states 
are  already  uneasy  about  the  adequacy  of  their  survey  budgets.   A  reduction  in 
payment  for  poor  performance  can  only  serve  to  intensify  the  performance 
problems,  and  can  result  in  scheduling  difficulties  as  well.    If  survey  and 
certification  budgets  are  penalized,  some  facilities  could  remain  unsurveyed, 
endangering  their  participation  m  the  Medicare  and  Medicaid  programs.    This  is 
ultimately  a  consumer  issue;  facilities  which  are  not  Medicare  and/or  Medicaid 
certified  cannot  provide  access  to  Medicare  and/or  Medicaid  residents. 

The  importance  of  having  timely  and  well-conducted  surveys  is  the  reason  AAHA, 
along  with  the  other  participants  of  the  Campaign  for  Nursing  Home  Quality,  is 
advocating  100%  federal  funding  for  the  costs  of  nursing  home  survey  and 
certification  for  five  years.    The  Federal  role  in  protecting  nursing  home 
residents  and  assuring  quality  care  cannot  be  minimized.    The  growing  need  for 
a  tangible  commitment  to  this  role  has  recently  been  evidenced  in  the  increased 
burden  placed  on  states  through  implementation  of  the  new  Long  Term  Care  Survey 
Process  (PaCS).    The  Association  views  PaCS,  with  its  shift  in  focus  from 
papervork  compliance  to  patient  care,  as  a  crucial  step  toward  achieving 
consistent,  reliable  assessment  of  quality  of  care.    Sufficient  funding  for 
nursing  home  survey  and  certification  activities  xs  inextricably  tied  to 
ensuring  this  opportunity  for  succecs. 

In  addition  to  restoring  the  100 federal  funding  level,  we  request  that  the 
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Subcofflffii ttee  reconsider  the  provision  which  would  allow  the  Secretary  after 
1993,  the  option  of  limiting  the  sums  found  to  be  necessary  for  a  state's 
nursing  home  survey  and  certification  activities,  based  on  100  percent  of  the 
nvean  of  the  survey  costs  per  bed  for  all  states.    While  recognizing  government's 
concern  about  limiting  federal  expenditures,  AAHA  suggests  that  use  of  this 
formula  as  it  stands  may  result  in  creating  a  disincentive  for  those  states 
which  are  currently  performing  optimally,  as  well  as  efficiently;  we  believe 
that  this  quantitative  assessment  may  be  misleading.    The  Association  suggests 
that,  in  and  of  themselves,  lower  or  higher  expenditures  by  a  state  compared  to 
all  states  may  not  always  provide  an  accurate  measure  of  regulatory  agency 
activities;  external  factors,  such  as  rural  locations  where  transportation  costs 
are  high  for  surveyors  and/or  regional  variations  in  prevailing  wage  rates  may 
influence  the  cost  of  a  state's  survey  and  certification  activities.  In 
addition,  some  states  may  currently  be  spending  an  inadequate  amount  on  survey 
and  certification  and  thus,  the  mean  derived  could  underestimate  the  amount 
necessary  for  this  activity.    Therefore,  AAHA  recommends  that  an  allowable 
percentage  be  determined,  e.g.,  within  1251  of  the  mean  costs,  under  which 
states  would  be  funded  at  a  100  percent  of  their  costs  without  review.  Finally, 
for  those  states  with  survey  costs  in  excess  of  125%  of  the  mean,  we  would 
suggest  that  the  optional  review,  if  utilized,  include  justification  and 
analysis  of  a  state's  total  costs,  against  such  known  factors  as  wage  rates  and 
transportation  costs,  in  order  to  determine  if  a  state  is  "inefficient"  or  is 
spending  more  than  other  states  legitimately. 

Finally,  AAKA  has  one  remaining  concern  with  the  provision  requiring  notice  to 
the  attending  physician  and  the  Nursing  Facility  Administrator  Licensing  Board, 
While  we  agree  in  concept  '  ith  this  provision,  we  believe  the  term  "poor 
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quality"  to  be  suh;]ective  and  in  need  of  further  elaboration.    The  provision 
does  not  qualify  the  criteria  for  notification  in  ter^ns  of  severity  or  frequence 
of  noncompliance.    We  recommend  amendment  to  require  notification  co  these 
entities  in  instances  of  noncompliance  severe  enough  to  warrant  sanction 
activity. 

Enforcement 

AAHA  concurs  that  facilities  demonstrating  conditions  wnich  have  been  determined 
to  "immediately  jeopardize  the  health  and  safety  of  its  residents"  should  not  be 
permitted  to  continue  participating  in  the  Medicaid  program  until  such 
conditions  are  rectified.    The  Association  is  also  supportive  of  the  use  of 
intermediate  sanctions  as  an  alternative  to  termination  as  the  sole  recourse  in 
responding  to  substandard  conditions  where  "immediate  jeopardy"  does  not  exist. 
AAHA  continues  to  believe  that  the  issue  of  intermediate  sanctions  would  best  be 
addressed  at  the  state  level.    However,  the  Association's  primary  concern  with 
the  implementation  of  both  federal  and  state  alternative  sanctions  has  centered 
on  the  existing  lack  of  a  mechanism  assur  ng  coitmtunication  between  federal  and 
state  agencies.    These  sanctions  could  therefore  be  applied  concurrently, 
placing  the  facilities  in  a  position  of  "double  jeopardy",  and  creating  the 
potential  for  effective  termination  in  the  name  of  an  intermediate  response. 
AAHA  recognizes  the  intent  to  remedy  this  situation  through  the  "Special  Rules" 
provision,  providing  guidelines  when  the  State  and  Secretary  do  not  agree  on  a 
finding  of  noncompliance. 

The  Association  would  like  to  restate  our  position  that  the  $10,000/day  fine 
allowed  as  a  federal  alternative  sanction  for  noncompliance  is  excessive.  The 
impact  of  imposing  a  civil  penalty  in  such  a  Jarge  amount  will  likely  result  in 
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a  swift,  If  not  inwediate,  crippling  of  a  facility's  capability  to  continue 
operations. 

Conclusion 

It^e  issues  of  affording  elderly  individuals  access  to  quality  care  in  nursing 
hones,  with  reimbursement  that  reflects  the  true  cost  of  providing  this  care, 
are  top  priorities  for  AAHA,    itie  Association  strongly  supports  the  elevation  of 
residents'  rights  to  a  condition  of  participation,  the  concept  of  standardized, 
CGH)rehensive  resident  assessment,  the  more  efficient  targeting  of  resources  on 
substandard  facilities,  and  increased  federal  funding  for  nursing  hone  survey 
and  certification  activities.    We  believe  that  voluntary  agencies  play  a  vital 
role  in  the  initiatives  and  provision  of  services  to  the  elderly,  but,  that  the 
Federal  Go-  emment  must  also  play  a  key  role  in  responding  to  the  needs  of  the 
aging  in  our  society. 

AAHA  again  comnends  the  Subcommittee  for  its  efforts  to  effect  positive  change 
in  the  nursing  home  regulatory  system  and  extends  its  appreciation  for  the 
opportunity  to  present  the  Association's  vievs  and  cortnents  on  the  proposed 
legislation. 
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tj4meucan  jd^AccuUUm  cfJ£ome>i  fcki  (fte 


Tll  DiaiTT  OP  m  Ill>4VlOQAL  IS  OVDl  NOU  OffOtTAKT       AM)  irm  NDU  »  OAMCOl  "  %AN  IN  OLD  ^CC 
Vtn  ITS  TUOITIOIUL  COHCOH  pot  Ta  OUn  PII150M.  TU  ANEUCAM  ASSOCUTIOM  OP  HOMES   "Dt  THE  ACIdC 
ULIim  TlUT  USIDDiTS  »  ITS  HDOB  KMBS  AU  Wt  OKLT  OrTITUD  TO  HIGH  STAICDAUS  OP  SOCIAL  AMD 
PnSICAL  CAU.  VT  ALSO  TO  Til  DDCISI  OP  TlOSl  UUKBT  ■MAM  UCnS  THAT  COimiKJTI  TO  THE  TOTA- 
tm  or  DSIflMAL  DIOIITT. 

TO  anuai  nU  ULIIP.  tie  AMmCAl  ASSOCUTIOH  op  KNU  POR  tie  ACINC  RECOmENDS  this  "IIU  Gf 
tlGRS**  rot  tfSIOVTS  QOUUIIIB  ALL  WN  tKIITl  CAUE  It  OOt  PACILITIES.  WtETtEt  CALLED  PATUKTS.  lOAt- 
DUS  Oft  MDOBS)    It  Ttl  »PI  TIAT  Xt  VIU  COVnUBJTI  TO  Tflll  PtTSICAL  AIB  NEtlAL  WILL-UIHC.  TO 

Tna  orpQtnmrriBS  POt  oovrutiD  PttsotAL  ctovn.  amd  to  td  tZAPPiuuTiOM  op  tibie  tcMAMm. 


th  tictn  OP  A  tuiDBn  pall  oro  svroAL  cATiootzis.  M  EACi.  wim.  TU  oLDn  PEtsot  utains  one 

OmUSIK  CUDt.  TIAT  IS.  tIS  Ot  Ht  UCn  TO  U  TtlATD  It  ALL  tlSPfCTS  AS  At  UITELLICDIT  AtD  SEK- 

srrm  ■mm  uik    td  oldei  peisom  mas  td  kickt  to  ielicioos  ak)  civil  liieities.  ahd  to  the  widest 

fOSitHJ  finOOM  OP  OKICE  A»  DECISION  COMSISTWT  «TI  TU  STAtDAtDS,  tlCTS  A»  ittlGATIOMS  OP  THE 


TU  USZSEVT  IAS  TU  RICtT  TO  COOUKWS  AID  EQUAL  COtSlDEtATIOt  PIDH  ALL  «TI  WM  D  Ot  SHE  COMES  It 
GOMIACT. 

m  USDDR  IAS  TU  UCIR  TO  CWOSE  AMOMC  TD  TAtlOOS  OPTIOtS  POt  PttSONAL  PtIVILECtS  PtOVlOO  IT  THE 

na.  n  ot  SD  also  ias  th  uorr  to  expict  tiat  pacilities  dhahcinc  posoial  needs  viu  ie  hade 

AVAILAiU. 

Tll  USISEIIT  IAS  TU  tlCK  TO  PtTfAa,  TO  COWlDEirTIAL  COtttmiCATIOt  H  MAIL  AMD  TELIPHDKE.  IHCLUDISC 

TU  ticvT  or  cotPiDEirTiAL  coMtmiCAiiOMS  viTv  US  ot  not  ATTounrr. 

▼V  USD^^T  HAS  TU  tICVT  TO  VHP  tflTH  HSf  Ot  tOL  A  tEASOHAILE  MDMUt  OP  PltSONAL  M^XEKTOS. 

THE  tISlDEJfT  HAS  THE  tlCK  TO  EXTLOtC  TIE  LDCTS  OP  tIS  Ot  KEt  POTDTTIAL  POt  PEtSOKAL  CtO^'H.  IN  TEt«S 
OP  IVrnPEtSOIAL  lIUTlOIIStlPS,  OPPOtTVHITIES  POt  SOlTICE  W  TO  COMCTITT,  AMD  OPPOtTWITIES  ^  REVI- 
TALIZE OLD  StlUJ  Ot  DETELOP  HW  OHES  AMD  CHAMKEL  TItt  UrTO  CtEAT^TE  CUttEWT  USES,  HE  Ot  SHI  HAS  THE 
tICHT  TO  EXPECT  HAT  PITSICAL,  PSYCHOLOGICAL  AMD  SPItlTOAL  COUISEJ  AMD  COIDAMCE  «LL  IE  AVAIUBLE  TO 

ULP  ACiiETi  nis  Gtovn. 

TU  tISIDEJfT  HAS  TW  tlMT  TO  lAVE  HIS  Ot  Hit  SOGCESTIOtS  COHSIDEMD  H  STAPP  *»  ADHIWSTtATOtS  THROUGH 
MEDU  SOCH  AS  USISEVTS*  COUWCIL,  AMD  THE  tICIT  TO  PtESEKt  CtlEVAWES  WITHOVT  PEAt  OP  KPtlSAL 

Ttl  US XDDTT  HAS  TU  tiOR  TO  MAMACE  HIS  Ot  UEt  OWN  PIHAMCES. 

THE  USIDDR  HAS  TU  tICIT  TO  TU  SAME  DIGNITY  IH  DYING  AS  IM  LIVING. 


TU  USIDEIfT  HAS  TU  tICW  TO  SAPE  PItSICAL  ACCOWOOATIOIIS  AMD  ENVItOltfflfr.    WHEtfVEt  EEASONABLE.  .HIS 
SHOCU)  IMCLUOI  AESTUTICALLY  TASTIPUL  StnUWWDINGS  IM  ADDITIOH  TO  TU  BASIC  AKEMITIES.  AND  THE  PROVl:,UN 
OP  AUAS  POt  PERSONAL  SOCIALIZATION  AMD  POt  ENTEtTAINIMC  PANILY  AMD  PtIE»S. 

TU  USIDDTT  HAS  TU  tlGII  TO  PITSICAL  SECUtllT.  THIS  INCLUDES  ADEQUATE  PtOTECTIOM  AGAINST  NAtWL  01- 
SASTtaS  suet  AS  PIU  AMD  STOIM,  AMD  TU  UCHT  TO  SECUU  StOtACE  SPACE  POt  PEtSOKAL  BELONCIHCS 


TU  tESIDENT  HAS  TU  tlCHI  TO  HEALTH  CARE.  INCLUOINC-    PVLL  "^"^^  "-»fJ2J  V«A^!t^  S  cJipErE^T 
DITION.  DUOWSIS  AND  TUATMNT  (UNUSS  MEDICALLY  COKTtAIIBICATID) ;  '"^T^^^fl^tb^^SESSTr'^ 
PEtSOMKlL-  PMPACT  OCtlMC  CAtE  AMD  CONPIDOaULITT  OP  ALL  MEDICAL  UCOtDS  <»"S«TEMT»^  «EQWTE 
HnffWtlCIT  TO  imiN  A  PEtSOWd.  PtIVATI  PHtSIClAM  POt  PUtPOSES  OP  COMSUl.^TION  WTH  STAPP  DOCTORS 
TU  USIDENT  HAS  TU  tICn  TO  U  Ptit  OP  PHYSICAL  Ot  CHIWCAL  USTUIKT.  EXCBT  WHIN  MEDICALLY  AaHO- 
tlZD. 

TU  USIDENT  HAS  TU  tICHT  TO  GIVE  Ot  WITHHOLD  IMPORKED  CONSENT  POt  NOlf-TCRCENa  flEATMEKI  aHW  THE 
IMPLICATIONS  OP  THAI  CHOICE  HAVE  lEXN  EXPUIKH) 
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•  ApilhylluitihtiMi.nkfttHkM^utfiMNitkiik 
t-vcnt  •!»  burnt'*  shtwt  I  hike  »       >if  yjrtkii  dtcd 

wlii>arc«Urkihcinvt4*«Juirc«liii|(  iiJhwiwk  iN 

tMtnn  MhlK^v  «niikMUiN||k)rr»iJrMkanJ«iMitir\ 

•  A  vuluMcci  pruf  (Mil 

a  AHAiivcrcMikMiiniftiiltWMmLlypritl  iiMikM 
pMih  ifaMM  pnigrwn  ihn  nMe%  nMkM»  m 

m  AtonkM^  MlikiiilH^.if  jtuirdHhyilui 
HfeMilKkMdrnpnKrcMikMt  tnJi«iJiMl  iiyhik 

WkM -Rmi  9mM  IMmlMtf 

<*knMk  HIm»   a  phy(h,«J  ih  oitMd  diwbiltiy  iiMiki  J 
by  kwgiJiMaikWitf  lui^m  ictwuMt 
Ilrr»wil1rcarthctfii>  (H       A  mjiMH^hiHiK 
tiffriMf  prfMNwl  t  dft.  Ml  hflfi  »tlil  liifiy  ii»M«  «iii»Mh  v 
ji.«g  wMfc  leu  iMcaMve  Hui  MNg  t  are  riw  «  ailird 
MWuaglAilMy  l«iiihncuiuM«li>Kt  UkkfOCMkMly  yti 
»4  !■  ReeJ  III  iimmhJ  the  cIik  k  MuMg  i  iifr  ur 
Mipri  vikMM  Somtc  ar>  at  k  k  i  in  tC>  t  a^  healih  reUml 

liM(  lirMcSft  -  TV  pntvixkMiiil  icr«h»litpriMin\itl 
M  a«c  giiMi|»,  bm  prmitfily  Ik  t liklty  who  mjIIci  IriNii 
thnmii  hcaM  MHfMwintMk 

Mc«riM  -  The  h.-art«i         Jih .     IHUM  Ml 

MedkMrr   Hie  Inkijl  heaMi  Mbuiafcc  prugi«n  fm 
t  MiKMk  ate  63  tM  itUci  whit a4V  m  im>d  t»f  ^dlnl  iw 
uHriiMvcrelMhtiMalivetjtfe  li  ptuvHkv  tioly  pjnMl 
luymnMlof  aiiMiHiHMitil  lllUJayk>4  aiHc«i  miixioi; 
I  afe  M  a  t  enilml  Ia  thiy  It ilkiwiiiy  a  hi  »»pilal  slay  lO 
ihiMtH  invriiayk  (  tnatn  ft siihlMM  iitay  end 
McOM.arret«ilMlriyht.hiit  KaiOiykhjvt  fMu^-J 
SliilMMiniilftfarMy|SN»|   A  nMfxin«h.iiiit  thji 
pfi>«HicxN  hiwtart  ithjbiiMatHNipttiyr^m  4nJi4titi 
Nf»xiah/td  N4i«ht  tunJti  iIk  stj|K  ivitmn  i»I  j  ttf i^t  ltd 
i>uiN4  tiM  thtiNikjily  ill  jikI  JtNjhkJtkkiiy 


CHOOSfNG 
A  NURSING 
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Care 


Wkm  Cm  llhii  CH  AirfklMl  k^miM? 

a  (•iMak.lAAHAktfinJtMifyuMMIrlUkaiiAAHA 
tfllitute  A  AHA  alliliateil  Male  auuttatKMU  ifciale  m 
17  oairk  MtMMl  (he  iuvAiry 
AnKihaa  A]kM«.MlMM  til  HiNne»  lur  *e  A|uif 
HNlUihSMCctN  W  W40U 
Washu^M  Dr2U036 

2U2/N6  ytaa 

a  Aa)ftiwkjiali»k(«ieheaMiikfMninc«liifaii^ii| 
mifMnghiNnekHiyiMrarea  YOw  ^itul  beiiuiiy 
iilUe  matnUiRka  U*i  \tt  himic»  B|iprii«eJ  ftw 

a  YiWtiwMy  vu.ialvei«ite»kk|MnincM  wtllhaveaiiM 
III  humck  aopriKCti  ItM  h(cilH.a«l 


r 


MmHW  )4traN«niiictl«Mr* 

Ui  yt*.  "uvr  a.  rkkil)  irWix  whixan  niiliin^>k  i 
imV-prnJctHly  '  limes  hi  «M  >ht  ncrJ  24  hnoi  x  ju  4i»i 
\uprrvt\Hin'  UihitpriHAihiiNMallv  ill  )n  mM  >k  i 
rmw      >in|yire'hic  iMai«i*c  >air  j  hi>\pii4l  p4»«Hk  x ' 
|kiir\  yiitii .  Hive  MxJhclpM'Hh  Jjily  lttiii|i    i  >tiK  x  xiKh 
a\  KjikiMg  (ltr\Milf  hxlcliiif  taiint;  athJ  »4lk><i|r ' 
II  yiK  ankMriciJ  tri  hi  iraiM  i>t  ihi  ^  t|urkiKin«  ihi  n  ymi  and 
yiiut  irl^itr ptiihaMy li^fr  tt Ahnlihc  pmiH  wIhk  )>iii 
t  iMMtiei  ■  MiiMUft  hi  ••lie 

Fiw  ai|uarKi  triMuiy  A  AH  A  ihc  Amcinan  Akwi^MtHinitl 
H(wnr\Uir«hc  A|MI|i  hAxhrrmhc  iuiiiMwl»r|anuMHiniil 
MM  fitr  ptiifM  fwf^wif  hiMnct  N«Hiir  hLW\{n|  (ixMtnwiNf 
I  air  mtrcmnM  ( unMMiiKirst  andtianniMMy  iri«Krk(ur 
iVrkkiiy  AAHAkmrnlirikWrtiinwiMHMy  uipfMMIftl 
(k.ilMiek^kMM»cdl>y  rrlifMUk  liatcfMl,  bhuf  pitvatr 
Md  |'>vciiNiw«l  iM|Muai.MH  t«>|MuviJc  ift»lny  kcrvurs  Itir 
Ihcif  rcMkMiandforuMciprtviriRlhc  ttunmwniiy  M  Uigr 

N«)npr<Wil  tan  and  vrvicr  fur  ilir  ridrily  lu>  bee*  a  vM.I 
ttwvT  la  WW  naiMM  .Miir  Ms  ft»MAii|t  Many  A  AH  A 
mrmhcik  ha«r  wrvcdi^dri  priMMU  nrtth  fur  i»«ri  a>rniuiy 
AAHA  ukol  itkrapcntM  hi  t  air  anJ>crvHr  imhr  rkkily  m 
crratr  lii»t|UMk  Iti  help  you  and  yiuir  rrUltvr  a 
MirkMg  homr  rtM  ben  mccu  jrow  mniMU  wcd^ 

A  nwiMiii  hianr  »  a  Ik. tiny  Mrhnhpriividekiair  M  dtXrirni 
kvrik  liirrkkily  petifile  wteianMnkngci  livr 
MkltprndrMly  heiawM  ii4  pltyucal  ur  mntal  kklMlilaiMm 
r-^rttuMalliaiuna  ur  iIwumc  dim* 

WkMl        if  StrrtcM  C . «  •  NWT*^  HaM  OAh* 

A«)ualiiy  aiHkHif  home  olfi  rtafuOairay  u<pii«iina> 
iinrnfy  ihcia^eiMK  unial  p^.  4oral  ircrcaiHinal  and 
iiWHiigiervK.rk  Mealt  lauadi  hiauckecpHif  aAdrnednal 
wrvicckatTproviikd  InaddNHMt  •mMwn  lur  prufN  hi>^k 
dtcr  relif  HNM  lervtrrk  mrraiiwal  •.nvHiek  ^ild 
cuMHclMtg  pnif  lanu 

Wha  mn  IW  mvhim  af  Pi  iwaiy  Stnkn 
hi  s  Nvntai  Hhm* 

The  k^«r4  af  Irwlm  IN  a  minpriifM  hiwnedcirfniiiir\ 
gcneial  pu^nieklhe  humr  wnil  lulki*  m  imptrmriM  M\ 
miUHM »l  t air  •■ltd  vitur  liiihei<i<ii/pri<Miii  Tiukirr\air 
vnlunWTivwhiMihrnarr  le«Jr>%«i(  ihe  hi^aKimitiiuniiy 
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I  hi  a<iiiiiWilrall»rMaff  tx  i>\p»in\iNt  <ii  ilk  d4)  In  dry 
pi44iiiiii^  jiid'if^  i4iHinii(  ihi  hi<«i&  K tvmiiil  usually 
imluik  jii  4di«iinigi^i)i  ih  t  tnulitt  iliKdiir  Md 
*lni«xxHin\  piisiinml  4nd  liruiKMl  dii««l>Ht 
Ni»rtlN|l«(airiii,  «\ajilyiai>  itiir%Hleni\  The  JhcvIm  ul 
nuiMRii  u^iMtlv  «>a  IntiiM-d  ti|(i\ici(-dnwtf  MrhniiMnjKr^ 
iIh  OjiIv  AiivHUMiliilhii  KNx  lii(RM.-dpfMliialnw.sex 
il  >'Nx|  and  mnxinii  jxvxJaMx 

llirrap^«prii«Hle  ^nmii  lahci  seiviitx  physHal 

ii^t  HpalHNwl  Md  \(k,r(  h  i^rla|>)  pfti|iani\  Jik  %  led  In 

HVt  lU  <tiMNlMie»t»lihe  letHleMk 

I  he  ww<tf  al  4kmm  i\a  phyMi  iMappiiinied  hihelpen\uie 

iheadri|u«y  aadappnfHtatenewnl  ihe  mediijl  Mivnek 

pimHlcdlitieMdriit%  a  i««MdiaiM  tiirdhalsialf  willalvi 

nukea«ail«Mep»yili«aiifc  lati  and  «aiHai%medMal 

Tkc  artlTlttii  FMnltMlar  i%  a  iiamrd  iheiapiM  nr  Mune^mr 
«lcu|aalcOl«)akseuieudeM%  indivKkialnredt  aadtieaie 
piMfiMRkilui  pfuvHie  leifeaiHinawleiMcrtaiiMnciil  iu  well 
a\  ihciapy  huimpensate  for  wc«kNCMe% 
SarW  Mffvict  ftalToAsiUk  >if  wn  ul  wttrkeit  and  prihapN 
pvythitfcif  iu.\andiiwii^ir%  whii  mstoi  reMdeiMt  Hi(upin| 
wMd  ihc  etmNHmal  and  pfychithigii  aJ  Aipni%  iif  a|iHg 
IV  laarf  atrvirt  dirartar  >l«el^e^  a  mwtin|  mime  t  daily 
nieal|Nifiam  Maay  himekalu)rtfipli>ya(U(iu*ltHig 
dieiNianitienvuie  thai mealt  ate  afifniJin|afld  tfaiwdand 
mevi  Ihe  ladividiMl  dielaty  ifMuiiefneatt  id  leMJeMt 
PailaeaJraf*Malftimkisi\oti»rdjtfied  pnifrvvMNwJ  ur  lay 
pei>tin\  tiaifird  til  nwet  the  %p«iiiual  iirait  iit  ie%MkMt 
lKitw|ii  Mfitrshif  study  medilaiii««ml|usi«HaUiainuliH| 
\Waaletf«areiTieinhei\«d  the  ttminunriy  whitauisi  stall 
by  sfieitdiiif  n  my  hnuisiiMeiaHmii  wiih  lesMleiMt  and 
heifMDi  iheni  peifiirinihtii  daily  ailivriiet 

Wha  Payi  tm  Nanli«  Hm»  C wt* 

Nuivingliunirtait  like  all gtHid  health laie  ikittttly 
Brfttrf  yi«taKieeiopay  furtcrvnes  undeitiandittmplrlely 
at)  Ihr  linaniuJ  atianfnnefMt  id  Ihe  hiane  yiw  h««e  tcleiied 
Nufsinp  hiKiw\thai|i  attasH  daily  ur  muMhly  rate 
Many  ie%Hlen(koriheii  families  pay  fur  nuiuNflMim.  laie 
<«Ktd<heii 'iwaprivale  tuTMk  IJlhrit  whine  fiHaMTt are 
depleted  lely  u«  MctlKaidhKiivel  the  tiiUkuf  (heir  nuising 
himetaie 

Ask  adniistHWis stalls  Ihe  m>isin|t  hime  nf  )i«ii  chiHce 
what  the  haMi  niiiMhIy  hx  is  and  what  it  iikludek  A\k  if  the 
htimrihaigeseiiiadw  imysHiant  ler^  nitdii^Hirik 
lawndiy  spc* i^ lerdmg  lie«|i»rn«linen(han^s  tirspctial 
supflHssikhavMherkhaiisandwatkeis  Att  iheiapiek 
Ilk  liKkdinlhi        i^K^'^sadipitMl  it«|uiit  d' 


loltndivt  whiihii  airsKkm  iscli|[iN«  i»t  Mtdn  jKl.all 
ihi  Iki iviniivM ii( S(i^ mI SrikH« \  mynoi  a<(a  <  imtAikix 
Vi^ wl  Vtumy  iidht  aNwtM«diiai« 
The  iNiisin|hiMTie  will  ask  Iik  liiuikialdix  Itrsuir  m 
diicrnKncihe  appfufMiak  paynrni  tiKthanisnt  AJinixMim 
piivKMicI  will  assist  ytw  mdeicrniininit  what  tiMiMriuiKX)  i 
nr\cssrfiy  and  wlui  liirni>  nfcdhthr  Itkdiix  *|x  Jh« 
pi*«iiiini 

Ikk  iMise  waning  lists*  an  hi  k«|t  I>h  aIihisshni  id  j  iiui  Mn|< 
hiinir  ytai  tiii|hi  want  III  have  iMprtwiHk  diMH  ii>jdvani(  in 
the  eseMihat  afiemrifciKy  pULenieni  needs lo hi  made 

Wkai  Data  t^try  l.aai Nanli«  Hmm  Ha»e* 

*  A  xuirrM  (ipeiaiiN|lK(ni«  liiimihe  stale 

*  AnadmiNlslialtir  whiiha.s«nupiii  dale  staielKenvf 

■  (  enifnaiHai  tiir  Mrdnaieao''  VViIh  aid  tl  these 
prtif  iam«  aie  inipivian<  to  y>iu  miw  iir  m  the  iMuie 

*  AkH.aiH«iluiuiMkllKrrtKlr,iiandmafcesiegulai 
vnMkby  family  and  InendnprMiMc 

*  Ha•dlallslNhailwaykand([tabtlaf^  inbalhiiHvnk 
andiNher  'raturet  aimed ai  ai«HkM  preveMum 

■  C  leaily  iiMikedemiaiid  ymiUJrwitedpallikhiihesc 
rxn\  Alsu  JiKWikHNloLied  fiiMnilK  uMHle  and 
eakkncdiiairwrayk  All  miiMngkiimes  must  txniply 
wHh  federal  tmUm  tUK  fiie  salety  ludck 

■  BcdnHwni  that  1^  iiMiia  luriHliir  and  have  windiiw 
n  infuu'"'  f  law 

■  Ntiheavyiidiirt  whediei  pleasaM iir iiffcnsise  A 
giHid  hi  me  will  mil  «M  highly  M.enied  sprayk  lo 
ntakk  (ftkirk 

*  illways  WHle  eimugh  in  aix  laTUiHalale  iwn 
wheckhaifk  hi  past  with  ea»e  and  wheekhaii  lainps 
(iirea»y  amu  iniitandtMtilthe  kume 

*  KmhemiltalieparaMfiHNlprrpaiaiina  garbage  and 
diihwatliMg  areas  and  keeppensluMc  <>Hids  smh  as 
mill  irtafflMurekanlnuyimwiiciefiigriaied 

■  TiMlel  faiilNiek  designed  to  aiiunimudaie  wheekhaii 
rekideMk 

■  An  aiiiactive  ivkMleM  dining  fiRMn  wNh  laMes 
luavrnieni  fur  wheekhaiis  and  t>ii«l  that  kR<is 
appelriii^  NiNne  ha>  whether  lesideMs  whii  need 
hclpaie  icteiving  it 

■  Rekidrntt  wh(i  kaik  (leanamlaie  diexscd 
•ppitfH lately  (iir  a  lull  day  iil  aiti*  iiv  4*id  smial 
inteiailMin 


324 


Mr.  Waxman.  Thank  you. 
Mr.  Baxter. 

STATEMENT  OF  RAYMOND  J.  BAXTER 

of  ^fc  u^J^-  ^r- Chairman,  I  am  Raymond  J.  Baxter  on  behalf 
ot  the  Health  and  Hospitals  Corporation  of  New  York  City,  and  we 
thank  you  for  this  opportunity  comment  on  the  bill  today  and  to 
exP^  our  strong  support  for  its  provisions. 

HHC  has  the  unique  vantage  point  that  we  are  the  largest  mu- 
nicipal health  care  system  in  the  Nation.  We  operate  11  acute  care 
hospitals,  40  community  based  ambulatory  care  centers,  the  city's 
emergency  medical  service,  and  5  long-term  care  f-  xlities.  Our  fa- 
cilities contain  nearly  2,500  SNF  and  ICF  level  .eds  and  include 
t^e  10'  ;e8t— the  oldest  long-term  care  hospital  in  the  Nation,  Coler 
Me'-    lal  Hospital. 

yVe  also  provide  six  certified  home  health  agencies,  extensive  in- 
patient and  outpatient  chronic  care  and  rt.iabilitation  services,  and 
our  Pla™  call  for  a  major  expansion  of  home  care  services  and 
L  additional  long-term  care  beds  in  the  coming  years 
HHC  has  a  longstanding  commitment  to  the  provision  of  long- 
term  care.  An  integral  part  of  our  mission  is  to  provide  a  full  con- 
tinuum of  high  quality  services  to  the  people  we  care  for.  We  have 
an  extensive  quality  assurance  program  and  a  system  of  resident 
advocates  witnin  each  of  our  institutions.  We  play  a  special  role  in 
serving  those  persons  with  multiple  disabilities,  enduring  high 
levels  of  care  nr-ds,  limited  financial  and  social  resources,  and  in- 
adequate acce .    0  otht  r  sources  of  care. 

We  also  serve  not  only  the  elderly,  but  a  relatively  young  popula- 
tion as  well.  In  fact,  32  percent  of  our  long-term  care  patienti  are 
under  the  age  of  65. 

There  are  a  number  of  factors  in  the  long-term  care  environment 
that  have  shaped  the  development  of  our  policies-the  historic  lim- 
itations on  supply  and  on  access,  particularly  the  limitations  on 
access  to  long-term  care  due  to  restrictive  program  eligibility  re- 
quirement, poor  insurance  coverage,  and  discriminatory  admis- 
sions practices  and  gaps  in  services. 

At  the  same  time,  demand  has  increased.  The  growth  of  a  young- 
er population  has  been  a  particular  problem  for  HHC,  which,  as  I 
noted  earlier,  is  one  of  the  few  long-term  care  providers  focusing  on 
younger  as  well  as  older  persons. 

For  these  reasons,  we  believe  the  Medicaid  Nursing  Home  Qual- 
ity Care  Bill  is  so  important.  Nursing  homes  must  be  required  to 
provide  all  the  necessary  assurances  for  patient  rights,  quality  of 
care  quality  of  life,  patient  assessment  and  care  plans,  and  ade- 
qua^  nursing,  physician,  and  rehaoilitative  services 

This  bill  IS,  in  general,  consistent  with  the  regulations  in  New 
Ycrk  State  and  the  practices  within  HHC  under  which  we  have 
bee  I  operating  for  the  last  everal  years.  We  }>elieve  these  regula- 
tions have  been  instrumental  in  improving  the  quality  of  long-term 
care  in  New  York  State,  and  we  support  them  fully 
The  following  issues  in  this  bill  deserve  some  attention- 

removes  the  distinction  between  SNF  and  ICF  levels  of 
rn?^^'        ^  *  positive  development.  The  differentiation  between 
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SNFs  and  ICF  s  has  been  a.,  ongoing  and  somewhat  specious 
debate  in  long-term  care.  The  reality  has  been  that  residents  have 
changing  needs,  and  at  any  point,  both  SNF's  and  ICF's  may  have 
patients  with  a  similar  range  of  nursing  and  rehabilitative  needs. 
We  believe  that  the  same  quality  assurance  measures  should  be 
ijrovided  for  all  of  those  residents. 

And  while  it  is  important  that  the  bill  provide  or  require  state's 
to  provide  adequate  reimbursement  for  the  additional  costs  that 
may  be  involved  in  upgrading  these  services,  it  is  also  importa  \t 
that  they  be  required  to  closely  monitor  admission  and  dischprge 
practices  to  avert  any  gaming  of  the  system  that  may  occur  based 
on  the  inherent  incentives. 

Monitoring  provisions  would  strengthen  the  sections  outlining 
resident's  admission  and  transfer  rights.  Although  the  permissible 
reasons  for  involuntary  transfer  or  discharge  are  clearly  defmed  in 
the  bill,  there  remains  the  potential  for  dumping  certain  kinds  of 
patients.  Patients  with  behavioral  problems  and  minorities,  for  ex- 
ample, are  examples  of  persons  who  have  difficulty  being  placed  in 
nursing  homes  in  the  first  place  and  who,  in  many  instances,  facili- 
ties do  not  want  to  retain. 

Another  example  relatively  new  is  the  person  with  AIDS.  HHC's 
long-term  care  AIDS  program,  one  of  the  first  in  the  Country,  in- 
cludes 24  long-term  care  AIDS  bed  last  year  and  will  more  than 
double  to  52  beds  this  year.  This  is  a  growing  population  that 
cannot  be  ignored  and  provokes  a  unique  set  of  needs  and  problems 
which  most  long-term  care  facilities  have  so  far  been  unwilling  to 
address. 

For  all  of  these  reasons,  the  provisions  of  the  bill  regarding 
access,  admission,  and  transfer,  we  urge  be  as  stringent  as  possible. 

Finally,  the  bill  requires  a  standard  Federal  protocol  for  surveys. 
We  believe  that  this  provision  should  be  amended  to  permit  States 
to  use  their  own  protocols,  so  long  as  they  are  approved  by  HHS  as 
meeting  or  exceeding  Federal  standards. 

In  conclusion,  as  our  population  continues  to  age,  the  Medicaid 
program  faces  increasing  pressures  to  provide  for  more  of  the  Na- 
tions  long-term  care  needs  with  limited  resources.  We  urge  that 
the  Federal  Government  also  address  the  larger  issue  of  access  to 
qual  long-term  care  services,  including  the  expansion  of  Medi- 
care coverage  for  long-term  care,  both  institutional  and  communi- 
ty-based, as  well  as  reimbursing  providers  adequately  for  special 
populations  such  as  the  AIDS  patient,  the  person  with  behavioral 
problems,  the  persons  with  Alzheimer's. 

Integral  to  those  important  next  steps  is  the  assurance  of  quality 
of  care  for  all  patients  currently  in  nursing  homes.  This  bill  takes 
a  major  step  in  providing  that  assurance  for  this  population.  We 
applauJ.  and  welcome  the  committee's  efforts  and  those  of  you,  Mr. 
Chairman,  to  enhance  the  quality  of  care  in  our  Nation's  long-term 
care  facilities,  and  we  would  be  proud  to  work  with  you  in  finaliz- 
ing this  bill  and  working  with  you  on  future  long-term  care  issues. 

[The  prepared  statement  of  Mr.  Baxter  follows:] 


Thank  you  for  this  opportunity  to  testify  on  the  Medicaid  Nursing  Home  Quality 
Care  Amendments  of  1»87.  As  a  major  public  provider  of  long-term  health  care  ser  - 
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i?S'K\nf  il^  V"?}  ^'^^  "u^^^*?  ?^^P^^'  Corporation  (HHC)  strongly  supports 
this  bill  which  addresses  the  critical  issues  of  quality  of  care  for  Medicaid  patients 
in  nursing  homes. 

HHC  is  the  largest  municipal  health  care  system  ^n  the  Nation  comprising  11 
acute  care  hospitals,  40  community-based  ambulatory  care  centers,  the  city's  emer- 
gency medical  services  and  5  long-term  care  facilities.  HHC's  long-term  care  facili- 
ti3S  have  nearW  2,500  SNF  and  HRF  (ICF)  level  beds.  Our  long  term  care  system 
includes  the  old^t  long-term  care  hospital  in  the  Nation,  Coler  Memorial  Hospital, 
a  hoepita,  based  SNF,  six  certified  home  health  agencies,  extensive  inpatient  chron- 
ic care  and  rehabilitation  services  and  a  broad  array  of  geriatric  and  geriatric-Lsy- 
chiatnc  outpatient  services.  Our  current  plans  call  for  a  m^or  expansion  of  home 
cart  services  and  adding  nearly  1,000  long-term  care  beds.  In  addition  to  being  one 
cl  long-terra  care  providers  in  New  York  City  and 

btatr.  HHC  also  discharges  thousands  of  patients  each  year  to  non-HHC  long-term 
care  institutions. 

HHC  has  longstanding  and  ongoing  commitment  to  the  provision  of  long-term  pa- 
tient care.  An  integral  part  of  our  mission  is  to  provide  a  full  continuum  of  health 
^-  u  serve.  We  play  a  special  role  in  serving  those  persons  with 

multiple  disabilities,  enduring  high  level  of  care  needs,  limited  financi^^d  social 
lebources,  and  inadequate  access  to  other  sources  of  care.  Interestingly,  we  also 
serve  a  relatively  young  patient  population.  In  fact,  3?  percent  of  our  long-term  care 
patients  are  under  age  65. 

changes  and  problems  in  the  long-term  care  environment 
that  have  affected  the  development  of  our  policies  at  HHC.  The  supply  of  both  insti- 
tutional  and  community  long-term  care  services  is  limited  by  regulation,  costs,  and 
historic  lack  offinancid  incentives  to  care  for  long-term  care  patients  with  more 
complicated  needs.  In  addition,  access  to  long-term  care  is  limited  by  program  eligi- 
DUity  requirer  ents,  poor  insurance  coverage,  discriminatory  admission  practices 
and  gaps  in  services.  ^ 

At  Oie  same  time,  the  demand  for  services  and  there  is  increased  competition  for 
limited  long-term  care  capacity.  In  particular,  there  has  been  a  significant  growth  of 
a  younger  population  requiring  long-term  care  for  extended  periods  of  time,  further 
incixasing  competition  for  the  limited  supply  of  beds.  Thh  is  special  problem  for 
MHC  which  is  one  of  the  few  providers  willing  to  serve  young  disabled  people.  It  is 
Z^^^^^i:^^}}^  Medicaid  Nursing  Ho.np  OiK.lHy  Care  bill  is  so  important, 
f  T  °^  required  to  prov^     assurances  for  patient  righti,  quality 

habiLtTve'^r^™^  "^"^  ^^^^^^  P*'^^^^^ 

In  general,  the  bill  is  consistent  with  current  New  York  S*^ite  regulations  and 
£«tp  W  "  functioning  We  belie .e  such  regulations 

SfJil^   instrumental  in  impro>ang  the  quality  of  long-term  care  in  New  York 
^if*  T^?  ^oWo^^ng  issues  in  the  Quality  Care  bill  co.  however,  deserve  attention 
Ihe  bill  removes  the  distmction  between  SNF  and  iCF  levels  of  care.  This  is  a 
positive  development.  The  differ  .tiation  between  SNF's  and  ICF's  has  been  and  on- 
going debate  in  long-term  care,  lliese  two  cUvsses  of  long-term  care  were  intended  to 
separate  residents  with  differing  levels  of  nursing  needs.  The  reality  has  been  that 
residents  have  changing  needs  and,  at  any  point,  both  SNF's  and  JF's  may  have 
patiente  with  a  similar  range  of  nursing  and  rehabilitative  needs.  This  provision  of 
Jie  bill  would  basically  require  that  quality  assurance  measures  be  the  same  for 
boui  types  of  facilities.  It  is  important  that  the  bill  require  States  to  provide  ade- 
miate  reimburaement  for  the  additional  cost  of  the  upgrade  in  services  and  that 
the  existmg  restrictive  reimbursement  of  ICF's.  States  should  also  be 
required  to  closely  monitor  those  patients  discharged  from  ICF's  in  order  to  avoid 
dumping  lower  level  of  care  patients  out  of  ICF's  ip  favor  of  patienU  with  higher 
evels  of  reimbursement.  Monitoring  provisions  are  also  needed  for  the  sections  out- 
|ming  the  resident  s  transfer  rights.  Although  the  permissible  reasons  for  involun- 
tary  transfer  or  dischai^^e  are  clearly  defined  in  tfie  bill,  there  is  once  again  the 
A  ^."'"Pl?^    patients.  P  vch-^ric  patier*-,  patients  with  l^havioral 
problems  and  mmonties  are  examples  ot  patients  who  have  difficulty  being  placed 
^"^^^       '^'^^     "l^-  instances  are  patients  the  facilities  do  not  want 
^u^^n  o  f^K^  u  J^^^®"^-  long-term  care  AIDS  pro- 

gram,  one  of  the  first  m  the  Nation,  xs  administered  by  interdisciplinary  teams  We 
vpl^l^qj^'^^.'f  ^^"""^"^T  ^^"^  /JDS  beds  and  plan  to  expand  to  52  beds  in  fiscal 
ni  growing  patient  popu.ation  presents  a  unique  set  of  needs  and  prob- 

lems which  many  long-term  care  facilities  are  unwilling  to  handle,  thereby  leaving 
the  patient  vulnerable  to  dumping.  leaving 
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Finally,  the  bill  requires  a  standard  (Federal)  protocol  for  surveys.  This  provision 
of  the  bill  should  be  amended  to  permit  States  to  use  their  own  protocols,  as  long  as 
they  are  approved  by  the  Department  of  Health  and  Human  Services. 

As  our  population  continues  to  age,  the  Medicaid  program  faces  increasing  pres- 
sures to  provide  for  more  of  the  Nation's  long-term  care  needs  with  fewer  resource. 
HHC  urges  the  Federal  Government  to  address  the  issue  of  access  to  quality  long- 
term  care  services  by  expanding  Medicare  coverage  for  long-term  care  as  well  as  by 
adequately  reimbursing  providers  for  care  of  special  populations  such  as  AIDS  pa- 
tient, the  homeless,  and  Alzheimer's  patients.  Integral  to  those  important  next  steps 
in  the  assurance  of  quality  of  care  of  patients  currently  in  nursing  homes.  The  Med- 
icaid Nursing  Home  Quality  bill  takes  a  m^or  first  step  ui  providing  that  assurance 
for  the  population  needing  long-term  care.  We  applaud  and  welcome  the  commit- 
tee's efforts  to  enhance  the  quality  of  care  in  our  Nation's  nursing  homes  and  would 
be  pleased  to  work  with  you  in  finalizing  this  bill  and  or  future  long-term  care 
issues. 

Thank  you.  I  will  be  happy  to  respond  to  your  questions. 

Mr.  Waxman.  Thank  you  very  much,  Dr.  Baxter. 
Mr.  Kerschner. 

STATEMENT  OF  PAUL  A.  KERSCHNER 

Mr.  Kerschner.  Mr.  Chairman,  thank  you  very  much.  I  am  Paul 
Kerschner.  I  am  executive  director  of  the  American  Medical  Direc- 
tors Association,  which  represents  7,000  physicians,  both  medical 
directors  and  attending  physicians,  that  work  in  long-term  care  fa- 
cilities. 

In  consideration  of  time,  Mr.  Chairman,  I  will  submit  my  written 
comments,  and  I'd  like  to  concentrate  on  a  few  issues  that  I  have 
raised  and  also  that  were  raised  here  this  morning.  And  the  one  is, 
I  think  we  have  to  acknowledge  how  far  the  nursing  home  industry 
has  come. 

Fifteen  years  ago  when  I  was  executive  director  of  the  Maryland 
Governor's  Commission  on  Nursing  Homes,  wherein  36  people  died 
of  Salmonella  in  a  Baltimore  City  nursing  home,  we  found  issues 
that  were  serious  and  varied — noncertified  and  ill-trained  adminis- 
trators; uninvolved  and  nongeriatrically  trained  physicians;  un- 
trained and  unappreciated  nurse's  aides;  biased  and  complacent 
surveyors;  and  inadequate  reimbursement.  In  short,  15  years  ago, 
this  was  an  industry  in  trouble. 

Contrast  those  dark  days  with  the  present  environment:  adminis- 
trators who  are  licensed,  certified,  and  responsible  for  hours  of  con- 
tinuing education;  physicians  who  derive  from  family  practice  pro- 
grams, who  are  trained  in  geriatrics  and  have  become  key  actors 
on  the  long-term  care  team;  nurse  aides  who  are  required  by  many 
States  or  facilities  to  participate  in  training  programs  which  in- 
clud  competency  examinations;  surveyors  who  are  far  better 
trained  and  who  have  a  survey  instrument,  which  for  the  first  timje 
provides  for  direct  patient  assessment  rather  than  paper  compli- 
ance; and  a  re  mbursement  system  which  is  currently  under  review 
by  policymakers  knowledgeable  as  to  the  resources  required  to 
insure  quality  of  care. 

So  we  have  a  different  industry,  Mr.  Chairman.  On  the  other 
hand,  there  are  still  problems  and  some  of  those  problems  I  would 
like  to  address. 

The  first  is  nui-se  aid  training.  In  a  survey  that  my  foundation 
recently  conducted,  we  found  out  that  turnover  for  nurse  aides 
runs  across  the  country  anywhere  from  90  to  300  percent,  depend- 
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ing  on  the  location  of  the  facility.  If  you  look  at  the  salaries  of 
nurse  aides,  the  average  salary  is  $3.75  an  hour.  McDonald's  pays 
$4;  Pizza  Hut  pays  $4.25  plus  tips.  So  the  issue  of  money  for  nurse 
aides  is  clearly  an  issue,  but  it's  not  the  only  issue. 

There  are  issues  of  status.  Tliere  are  issues  of  career  ladders,  and 
we  need  to  address  this,  and  I  applaud  you  for  your  nurse  training 
provisions — nurse  aide  training  provisions. 

I  would  urge  that  this  be  a  national  program,  that  there  be  a  na- 
tional training  and  certification  progrfiun,  which  could  be  adminis- 
tered nationally,  so  that  if  nurse  aides  or  indeed  even  patients 
cross  State  lines,  there  is  some  continuity  of  the  training  and  of  the 
testing,  and  I  think  that  with  your  help  and  the  help  of  HCFA,  we 
could  determine  a  national  certification  and  training  program  for 
nurse  aides. 

Second,  one  of  the  members  that  was  not  mentioned  here  very 
much  in  the  questioning  is  the  role  of  the  medical  director  and  at- 
tending physician  in  the  facilities.  We  are  now  seeing  facilities  that 
have  ventilator-dependent  children,  AIDS  victims,  DRG  so-called 
subacute  or  super-skilled  patients,  brain-damaged  adults.  This  is  a 
very  different  patient  mix,  and  we  need  to  assure  that  the  physi- 
cian plays  a  mcgor  role  in  that  facility.  If  it  takes  higher  reim- 
bursement to  get  the  best  and  the  brightest  to  operate  in  those  fa- 
cilities, perhaps  $8  or  $9  or  $10  per  visit  is  not  enough;  maybe  we 
should  look  at  $16  to  $20.  But  in  addition,  we  need  to  make  the 
physician  responsible.  We  need  to  do  the  same  thing  for  the  physi- 
cian that  we  re  doing  for  the  administrator  and  the  rest  of  the 
staff— that  is,  PAC  him,  make  him  part  of  the  PAC  process,  so  that 
you  begin  to  look  at  the  care  being  provided,  rather  than  issues  of 
whether  or  not  he  signed  off  on  an  order  every  48  hours.  We  need 
to  look  at  the  care  that's  being  given  at  the  bedside. 

Let  me  also  talk  a  little  bit  about  the  intermediate— the  combin- 
ing of  intermediate  and  skilled  care.  I  suggest  to  you,  that's  going 
to  be  a  severe  problem  for  the  small,  rural  ICF  facility,  which  does 
not  have  the  resources  to  meet  the  skilled  standard,  and  yet  is  pro- 
viding a  terribly  needed  service  at  the  local  level. 

I  agree.  I  think  it's— if  ever,  the  levels  of  care's  time  was  ever 
there,  it  is  long  past.  We  need  to  get  rid  of  those  levels  of  care.  But 
I  suggest  we  do  it  through  an  acuity-based  patient  mix  reimburse- 
ment system,  and  I  suggest  tiiat  you  join  with  yr  colleague,  Mr. 
Chaimnn,  on  the  Senate  side,  develop  a  long-term  care  commis- 
sion, wJ?ose  first  role  would  be  to  develop  a  patient  mix  reimburse- 
ment system  that  would  then,  once  and  for  all,  do  away  with  the 
levels  of  cave,  based  the  reimbursement  on  the  acuity  of  the  pa- 
tient's illness,  rather  than  try  to  integrate  intermediate  and  skilled 
care,  because  I  think  it's  going  to  wreak  hardship  on  many  facili- 
ties across  the  country. 

Once  again,  Mr.  Chairman,  I  appreciate  the  opportunity  to  testi- 
fy, and  I'd  be  happy  to  answer  questions. 

[The  prepared  statement  of  Mr.  Kerschner  follows:] 

Statement  of  Paul  A  Kerschner 

Good  Afternoon,  I  am  Paul  Kerschner,  Executive  Director  of  the  American  Medi- 
cal Directors  Association  (AMDA)  and  P»*esident  of  the  National  Foundation  for 
Long  Term  Health  Care.  AMDA  is  professional  association  which  represents  over 
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7,000  physicians  working  in  bng-term  care  facilities  either  as  medical  directors  or 
attending  physicians. 

I  wish  to  applaud  the  Chairman  and  his  colleagues  for  their  willingness  to  take  on 
the  critical  issue  of  long-term  '"are  at  a  time  when  most  policymakers  are  reluctant 
to  address  any  social  concern  which  may  potentially  have  a  price  tag  attached 
While  Iran-Gate,  Star  Wars,  and  Disarmament  are  clearly  issues  of  great  concern 
and  import,  we  as  citizens  of  this  country  and  you  as  policymakers  of  this  Nation 
cannot  afford  to  place  long-term  care  in  a  holding  pattern.  The  demographic  imper- 
ative combined  with  the  changing  nature  of  the  acute  side  of  medicine  has  created  a 
window  of  both  opportunity  and  demand.  Your  proposed  legislation  is  therefore 
timely  and  appropriate 

During  the  past  2  years,  we  have  been  witness  to  a  series  of  actions  all  of  which 
have  focused  upon  the  care  being  provided  within  America's  nursing  homes.  These 
have  included  events  as  disparate  as  a  film  starring  Kirk  Douglas  (less  than  and 
accurate  description),  a  comprehensive  2  year  study  by  the  Institute  of  Medicine,  a 
highly  critical  report  by  the  Senate  Special  Committee  on  Aging  (Heinz  Report),  and 
most  recently  hearings  on  the  Senate  Side  chaired  by  Senator  Mitchell  While  there 
clearl>  emains  work  to  be  done  in  assuring  that  all  patients  regardless  of  illness, 
location,  race  or  income  receive  the  highest  possible  quality  of  care,  it  would  be  both 
unfair  to  the  industry  and  damaging  to  public  morale,  if  we  were  not  to  acknowl- 
edge how  far  we  have  come. 

Some  15  years  I  ago  I  was  the  Director  of  the  Maryland  Governor's  Commission 
on  Nursing  Homes  for  the  State  of  Maryland.  The  Commission  set  up  to  investigate 
the  State's  long-term  care  system  following  the  death  of  36  patients  from  Salmonel- 
la, spent  2  years  analyzing  all  aspects  of  the  care  system  from  facilities  to  State  reg- 
ulatory agencies.  The  problems  we  found  were  many  and  serious  including:  noncer- 
tified  and  ill-trained  administrators;  un involved  and  nongeriarically  trained  physi- 
cians; untrained  and  unappreciated  nurse  aides;  biased  and  complacent  surveyors; 
and,  inadequate  reimbursement.  In  short  it  was  an  industry  in  trouble. 

Contrast  those  dark  days  with  the  present  environment:  Administrators  who  are 
licensed,  certified  and  responsible  for  hours  of  continuing  education;  physicians  who 
derive  from  family  practice  programs,  are  trained  in  geriatrics,  and  who  have 
become  key  actors  on  the  long-term  care  team;  nurse  aides  who  are  required  by 
many  States  or  facilities  to  participate  in  a  training  program  which  includes  a  com- 
petency examination;  surveyors  who  are  far  better  trained  and  who  hav*  a  survey 
instrument  (PACS)  which  for  the  first  time  provides  for  direct  patient  ai:>se^sment 
rather  than  paper  compliance;  and,  a  reimbursement  system  which  is  currently 
under  review  by  policymakers  knowledgeable  as  to  the  resources  required  to  insure 
quality  care 

It  is  my  hope  Mr.  Chairman  that  any  legislation  which  derives  from  this  Congress 
is  based  on  the  premise  that  we  have  an  industry  which  is  engaged  in  delivering 
critical  services  to  a  dependent  population  and  that  by  and  large,  it  is  doing  a  damn 
gooc'  job  Working  from  that  base,  allow  me  to  comment  on  several  of  the  provisions 
in  you.'*  legislation  of  particular  importance  to  my  Association  and  Foundation. 

1.  Nwie  Aide  Training—l  would  be^n  by  suggesting  that  we  change  the  name 
from  nurse  aide  to  resident  aide.  While  the  aides  are  trained  and  supervised  by 
nunw»s,  there  can  be  no  denying  that  it  is  the  facility  resident  for  whon.  they  render 
care  Second,  I  would  urge  the  establishment  of  a  national  nurse  aide  training  and 
certification  program.  Building  upon  the  existing  programs  offered  by  several  States 
and  facilities,  this  national  venture  would  seek  to  standardize  the  content,  process 
and  testing  procedures  across  the  Nation  Such  a  standardization  would  be  benefi- 
cial to:  patients  who  would  move  or  be  transferred,  resident  aides  who  would  cross 
State  lines  for  employment;  and  State  and  Federal  surveys  seeking  a  national  as- 
sessment vehicle.  My  Foundation  has  devised  such  r  national  training  and  certifica- 
tion program  (voluntary)  and  is  currently  seeking  funding  for  its  testing  and  imple- 
mentation. (We  will  be  working  with  the  Education  and  Testing  Service  in  Prince- 
ton, NJ). 

2.  The  Role  of  the  Medical  Director— As  I  know  you  are  aware,  the  patient/resi- 
dent mix  in  today's  long-tern  care  facility  no  longer  reflects  the  picture  of  10  years 
ago  when  most  patients/residents  were  chronically  ill,  immobile  and  required  little 
more  than  bed-side  attention.  Today  you  have  nursing  homes  with  ventilator-de- 
pendent children,  AIDS  patients,  brain-damaged  adults,  sub-ac'*ce  or  super-skilled 
''DRG"  patients,  Alzheimers  victims,  and  the  traditionally  chronically  ill.  Clearly 
there  is  a  need  for  the  medical  director  to  be  directly  and  continuously  involve  in  all 
aspects  of  care  from  admission  screening  to  on-going  patient  responsibility. 

Indeed  I  would  argue  that  it  is  more  important  and  I  suspect  more  realistic,  to 
increafse  the  participation  and  renumeration  of  Medical  Directors  than  it  is  to  re- 
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quire  24-hour  registered  nurse  coverage,  given  the  difficulty  of  many  facilities,  espe- 
cially those  outside  of  the  large  urban  centers,  to  recruit  trained  nurses.  The  majori- 
ty of  residents  in  skilled  and  intermediate  facilities,  especially  those  who  have  been 
there  for  some  length  of  time  have  lost  contact  with  their  personal  physician  and 
rely  on  the  services  of  the  medical  director.  (We  do  support  however,  the  right  of 
every  resident  to  chose  her/his  own  physician  where  possible.)  If  we  are  going  to 
demajid,  and  we  should,  that  physician  care  within  a  facility  be  of  the  highest  qual- 
ity then  we  must  have  a  reimbursement  rate  per  visit  that  is  significantly  higher 
than  $8  to  $12  dollars.  While  money  cannot  and  should  not  be  the  only  motivatoi,  a 
reahst'c  rate  of  $16  to  $20  will  attract  and  retain  the  best  and  the  brightest. 

There  are  also  two  administrative/regulatory  issues  which  if  changed  could  facili- 
tate the  effective  and  efTiaent  delivery  of  care.  Many  of  the  initial  regulations  con- 
cerning physicians  were  written  to  meet  the  lowest  common  denominator.  While 
this  was  also  true  for  other  professionals  and  aspects  of  the  facility,  the  new  survey 
process  has  moved  towards  optimizing  and  away  from  leveling.  We  should  now  regu- 
late the  ;nedi(^  ^^^^^       attending  physician  in  a  similar  manner.  For  example: 

A.  48'Hpur  /?i//e— Medical  Directors  and  attending  physicians  are  now  required  to 
counter-sign  over  the  phone  orders  within  48  hours  of  the  call.  The  practically  of 
this  approach,  given  the  mail  service  and  the  ongoing  duties  of  the  physician  belie 
its  compliance.  Additionally  however,  this  rule  focuses  the  regulatory  spotlight  upon 
the  wrong  issue.  We  should  be  concerned  that  medical  directors  and  attenSng  phy- 
sicians are  aware  of  and  ready  to  intervene  in  cases  where  patients  are  having  an 
acute  episode  or  when  significant  changes  are  taking  place.  A  physician  calling  in  a 
sleeping  medication  should  not  have  to  be  responsible  for  48-hour  signature  compli- 
ance. In  short  we  should  not  work  off  the  acute  hospital  model  but  rather  "Pac"  the 
physicians  by  focusing  on  patient  care  rather  than  paper  compliance. 

B.  30-Day  Rule— Here  also  the  lowest  common  denominator  was  the  basis  for  the 
ongins  of  this  rule.  The  State  and  Federal  Government  wanted  to  ensure  that  a 
physician  was  present"  at  "least"  every  30  days.  Such  a  rule  says  little  about  the 
care  provided,  doesn't  focus  on  critical  evente  such  as  patient  assessment,  and 
doesn  t  take  mto  consideration  the  patient  mix  in  any  one  facility.  I  suggest  that  at 
a  minimum  we  change  the  rule  to  reat*  once  a  month  or  from  27  days  to  35  days. 
Under  the  current  system,  a  physician  who  schedules  his  visits  for  the  first  Satur- 
day in  every  month  would  soon  be  out  of  the  "30  Day"  compliance  in  that  there  are 
mop.hs  with  more  than  30  days.  The  optimal  situation  would  be  to  use  an  experi- 
en« «  based  model  wherein  physicians  would  be  granted  waivers  from  the  30<lay  rule 
whore  they  could  show  that  the  care  provided  was  of  the  high  quality  and  where  the 
patient  mix  clearly  did  not  call  for  30  day  visits. 

C.  Certification  and  Training— I  would  also  urge,  Mr.  Chairman,  that  you  require 
medical  directors  and  attending  physicians  to  receive  1)  Continuing  Education 
Hours  on  an  annual  basis,  and  2)  Be  certified  on  a  national  basis  including  a  compe- 
tency examination  on  geriatric-related  care.  We  require  continuing  education  and/ 
or  certification  for  administrators,  nurses,  and  aides  (proposed).  Is  is  not  time  we  do 
^  ^J""  individual  responsible  for  the  overall  medical  care  within  the  facil- 
ity.'The  American  Medical  Directors  Association  is  in  the  process  of  developing 
both  a  Continuing  Education  requirement  and  a  Certification  process.  We  are  work- 
ing with  the  Educational  Testing  Service  at  Princeton  and  hope  to  have  a  program 
in  place  by  this  time  next  year.  Federal  legislation  (could  be  administered  by  States) 
and  or  regulations  on  both  the  medical  director  and  the  nurse  aide  certification  pro- 
gram  would  be  of  great  value  in  moving  this  effort  forward. 

3.  Intmation  of  ICF's  and  SAF's— While  I  am  in  complete  favor  of  eliminating 
the  artificial  levels  of  skilled  and  intermediate  care,  I  believe  the  approach  outlined 
in  your  proposed  legisL  .ion,  to  require  ICF's  to  meet  SNF  star.dards  is  impractical 
and  delays  what  I  see  as  the  needed  outcome.  First,  you  proposal  would  cause  great 
concern  and  problems  for  the  small,  rural  ICF  which  is  providing  a  beaiy  needed 
community  service  but  could  not  possibly  meet  SNF  standards  Yes,  they  could 
apply  for  a  waiver  but  I  am  not  sure  Mr  Chairman  that  you  wish  to  open  yet  an- 
other pandora  s  box  full  of  waivers.  I  suggest  that  you,  in  collaboration  with  your 
senatorial  colleague,  establish  a  Long  Term  Care  Commission,  the  first  task  of 
which,  would  be  to  develop  a  case-mix/acuity-based  reimbursement  system,  for  im- 
plementation by  1990.  While  levels  of  cart  is  an  idea  whose  time  has  passed,  resi- 
dents, families,  providers,  facilities  and  regulators  will  be  better  served  by  phasine 
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Mr.  Waxman.  Mr.  Willging  and  Mr.  Rodgers,  both  of  you  stated 
in  your  testimony  that  the  is.<iue  of  intermediate  sanctions  would 
best  be  addressed  at  the  State  level,  and  that  there's  no  need  for 
intervention  at  the  Federal  le/el. 

I  assume  both  of  you  v^ere  here  when  we  heard  the  testimony 
earlier  from  the  two  women  who  described  what  their  mothers 
either  were  going  through  or  had  gone  through  in  a  nursing  home. 
They  each  testified  that  the  States  took  virtually  no  action  to  recti- 
fy what  I  think  both  of  you  would  agree  were  deplorable  condi- 
tions. These  are  not  isolated  examples  of  poor  quality  care  where 
the  States  take  no  corrective  action.  Newspapers  all  over  the  coun- 
try have  reported  similar  storiet. 

In  light  of  this  testimony  and  in  light  of  the  fact  that  States  are 
hardly  in  the  position  to  shut  down  facilities  altogether,  why  do 
you  triink  States  are  in  a  better  position  to  address  the  issue  of  in- 
termediate sanctions? 

Mr.  Willging.  Well,  in  particular,  with  respect  to  the  case  in 
Tennessee,  Mr.  Chairman,  I  would  argue  again,  based  on  data  from 
the  State  of  Tennessee,  that  the  issue  was  not  the  fact  that  States 
do  not  have  or  do  not  use  their  sanctions.  If  the  State  of  Tennessee 
can  be  faulted,  which  perhaps  it  can,  it  should  be  faulted  perhaps 
for  trying  to  take  a  bad  facility  and  turn  it  into  a  good  one  before 
utilizing  the  sanctions  available  to  it. 

Indeed,  the  record  shows  that  for  a  brief  period,  when  the  man- 
agement of  the  facility  was  moved  over  to  the  Adventist  group,  the 
facility  turned  out  to  be  a  pretty  good  facility.  Unfortunately,  after 
1  year's  time,  the  greed  and  avarice  of  the  owner  took  over,  termi- 
nated the  contract  with  the  Adventists,  and  the  facility  began  to 
drop  down  into  the  pits  where  it  was  prior  to  the  Adventist  group 
having  managed  it. 

At  that  time,  the  State  decided  enough  is  enough.  It  utilized  its 
authorities  and,  in  fact,  has  begun  decertification  p^'oceedings. 

In  the  State  of  Tennessee,  the  State  took  33  actions;  12  State-ap- 
pointed monitors,  14  suspensions  of  all  admissions,  4  restricted  li- 
censes, and  1  license  revoked.  My  contention  is,  the  State  has  the 
authority;  the  State  is  using  the  authority.  The  Federal  Govern- 
ment's responsibility  is  to  make  sure  the  States  use  the  authority 
they  already  have,  rather  than  specifying  new  authorities. 

Mr.  Waxman.  So  you  think  there  ought  to  be  intermediate  sanc- 
tions at  the  State  level? 

Mr.  Willging.  I  think  that  what  the  State  chooses  to  do,  as  long 
as  it  does  it,  shou)'^  be  a  State  decision.  The  Federal  Government 
should  be  involve  in  monitoring,  in  policing,  utilizing  its  look- 
behind  authority  and  penalizing  States  that  don't  use  whatever  au- 
thorities they  think  are  most  appropriate. 

Mr.  "Waxman.  Mr.  Rodgers,  what  do  you  think? 

Mr.  Rodgers.  Yes.  I  would  just  simply  add  to  my  colleague's  com- 
ments that  we  think  that  in  certain  cases  the  special  rules  provid- 
ed in  your  legislation  will  serve  to  clarify  some  of  these  issues. 

But  again,  I  think  that  one  needs  to  take  a  look  at  the  tremen- 
dous variety  and  variability  State  by  State  and  indicate — try  to 
take  some  indication  of  whether  or  not  the  Federal  Government  is 
in  a  better  position  to  do  this  than  the  individual  State  agencies  to 
police  and  to  enforce  regulations. 
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It  seems  to  me  that  there  can  be  standards  established  in  terms 
of  Federal  look  behind  surveys  and  other  mechanisms  to  ensure 
that  States  comply  with  taking  a  look  at  enforcing  sanctions,  and  if 
they  don't,  then  that  there  be  bome  administrative  sanctions  or 
penalties  levied  gainst  the  States. 

Mr.  Waxman.  The  legislation  only  requires  that  States  have  cer- 
tain intermediate  sanctions  in  place.  It  does  not  require  that  States 
ever  use  any  of  them.  The  bill  does  allow  both  levels  of  government 
to  impose  sanctions;  however,  the  legislation  specifies  what  sanc- 
tions shall  prevail  when  both  parties  do,  in  fact,  seek  to  impose 
sanctions. 

Do  you  think  that  the  Federal  Government,  which  is  spending 
such  an  incredible  amount  of  money  supporting  nursing  homes, 
shouldn't  have  a  say  in  what  should  be  done  when  a  nursing  home 
facility  is  not  acting  in  compliance  with  the  law?  Shouldn't  the 
Federal  Government  be  able  to  impose  some  sanction  short  of  clos- 
ing them  up  completely? 

Mr.  RoDGERS.  I  think  that's  a  very  difficult  question.  Obviously, 
the  Federal  Government  certainly  should  have  some  say  in  that 
area,  but  I  think  that  because  of  the  discrepancies  between  States 
and  the  Federal  Grovernment  that  some  S3rstem  needs  to  be  worked 
out. 

As  I  said,  I  think  that  some  of  the  special  rules  will  help  to  clari- 
fy that  issue  in  relationship  to  enforcement  and  some  of  the  inter- 
medi  *e  sanctions. 

Mr.  Waxman.  What  penalties  would  you  recommend  be  imposed 
against  facilities  like  the  ones  described  by  our  first  two  wit- 
nesses— that  is,  against  chronic  and  repeat  offenders? 

Mr.  RoDGERS.  I  think  if  you're  talking  about  chronic  and  repeat 
offenders,  that  they  should  be  closed  down,  terminated  entirely, 
and  I  think  that  our  association  would  stand  for  that,  too. 

Mr.  WiLLGiNG.  Indeed,  Mr.  Chairman,  I  think  and  I  would  argue 
again  

Mr.  Waxman.  Why  shouldn't  there  be  an  intermediate  step  in 
there?  Why  can't  there  be  intermediate  penalties? 

Mr.  WiLLGiNG,  There  are  intermediate  penalties,  Mr.  Chairman 
There  are,  as  recently  as  last  year,  the  new  intermediate  sanction 
regulations  following  enactment,  admittedly  belatedly,  by  this  Con- 
gress 4  years  ago,  a  oan  on  admissions  There  are,  within  the  exist- 
ing authorities,  in  terms  also  of  the  fasttrack  termination  proce- 
dures, a  total  termination.  But  in  terms  of  the  simple,  noncompli- 
ance with  a  condition  of  participation,  a  90-day  termination,  which, 
in  fact,  can  be  overruled  if  the  facility  makes  demonstrable 
progress  toward  improving  the  situation. 

I  am  suggesting  not  that  there  shouldn't  be  intermediate  sanc- 
tions, but  that  the  sanctions  are  there.  They  need  to  be  used. 

Mr.  Waxman.  Mr.  Wyden. 

Mr.  Wyden.  Thank  you,  Mr.  Chairman. 

Dr.  Willging,  Mr.  Rodgers,  Dr.  Baxter,  I  understand  that  all  of 
you  support  the  idea  for  periodic  resident  assessments  and  an  un- 
derstanding of  their  importance  in  an  outcome  system.  I  also  un- 
derstand that  all  of  you  have  expressed  some  concern  about  the 
penalties  thaL  would  be  imposed  on  an  individual  who  knowingly 
and  willingly  falsified  a  resident  assessment. 
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I  think  everybody  v/ould  say  this  is  a  tough  standard.  At  the 
same  time,  I  think  we  all  feel  the  resident  assessment  has  got  to  be 
the  cornerstone  of  quality  assurance.  If  you  don't  have  a  good  resi- 
dent assessment  approach,  you're  not  going  to  be  able  to  do  what 
we  need  done  in  quality  assurance. 

My  question  to  you  would  be,  if  all  of  you  think  the  present  kind 
of  penalty  system  is  not  the  way  to  go,  what  alternative  approaches 
might  you  nave  for  the  record,  so  that  we  could  have  some  real 
substantive  det>3rrent  to  those  who  engage  in  fraudulent  activity? 

Mr.  Rodgers  or  Dr.  Willging,  if  one  of  you  wishes  to  start. 

Mr.  Rodgers.  Well,  let  me  just  simply  reiterate  what  I  men- 
tioned in  my  testimony,  Mr,  Wyden,  and  that  is  the  system  that  is 
employed  in  New  York  State  under  the  RUG  system  right  now, 
where  there  was  continuous,  inaccurate  assessment  of,  you  know, 
patient  data,  that  the  State  then  puts  in  an  independent  evaluator, 
assessor,  so  to  speak,  and  the  facility  is  required  then  to  pick  up 
the  cost  of  that  assessment.  I  think  that  that's  more  of  a  positive 
incentive  for  ensuring  that  facilities  complete  accurate  assess- 
ments. 

In  areas  where  they  don't  comply,  you  know,  they  run  the  risk  of 
having  somebody  put  in  there  to  do  the  assessments  and  will  have 
to  pay  for  it  out  of  their  own  pockets. 

Mr.  Wyden.  Before  we  go  to  Dr.  Willging  on  that  point,  Mr,  Rod- 
gers, has  there  been  evidence  in  New  York  that  that  approach  re- 
duced problems  with  fraudulent  assessments? 

Mr.  Rodgers,  I  would  defer  to  my  colleague  from  New  York  on 
that,  Mr.  Congressman. 

Mr.  Baxter.  Congressman,  if  I  may  speak  to  that,  since  we've 
been  operating  under  that  system  for  some  time,  I  think  it's  very 
difficult  to  have  evidence  to  that  at  this  point,  and  let  me  explain 
why. 

When  the  assessment  instrument  which  was  mandated  by  New 
York  State  was  put  into  place,  there  was  massive  training  through- 
out the  State  of  people  to  use  that.  Assessors  who  perform  that  as- 
sessment must  go  through  that  certified  training  program.  They 
must  have  a  certificate  in  that.  No  one  else  can  fill  out  an  assess- 
ment other  than  one  of  those  individuals,  and,  in  fact,  if  there  are 
persistent  problems  with  a  particular  individual,  they  will  lose  the 
ability  to  conduct  assessments. 

Let  me  explain  why  there's  a  problem,  however,  looking  at  the 
pattern.  The  State,  in  promulgating  this  instrument— and  I  suspect 
this  will  be  the  problem  with  any  standard  instrument  proirulgat- 
ed— went  through  a  process  of  changing  the  instructions  for  that 
instrument  at  least  25  times,  changing  the  wording  of  different 
items  within  that  instrument.  People  were  unfamiliar  with  it. 

So  although  throughout  the  State  you  had  a  period  that  I  think 
has  now  shaken  down,  of  people  having  a  great  deal  of  confusion 
about  what  to  do,  I  could  not  tell  you,  based  on  that,  what's  been  a 
pattern  of  confusion  of  poor  wording  of  questions  and  that  sort  of 
thing  as  opposed  to  a  question  of  actual  falsification. 

Mr.  Wyden.  Jr.  Willging. 

Mr.  Willging.  I  would  support  the  recommendation  made  by  Mr. 
Rodgers,  but  for  more  reasons  than  those  laid  on  the  table.  I  think 
the  issue  of  the  importance  of  the  resident  assessment  is  absolutely 
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critical.  If  anything,  that  was  the  focal  point  of  the  lOM  study,  fo- 
cused on  the  patient,  the  patient's  needs,  the  patient's  care. 

I  think  that  we  should  therefore  worry,  Mr.  Wyden,  not  just 
about  those  patient  assessments  willfully  and  wrongfully  filled  out, 
which  is  the  way  the  legislative  language  reads,  but  even  those 
sloppily  filled  out,  not  accurately  filled  out,  carelessly  filled  out. 
And  the  suggestion  made  by  Mr.  Rodgers  takes  us  away  from 
simrly  a  penalty  again,  dealing  with  those  who  would  willfully 
abuse  the  system,  and  deals  with  the  entire  comprehensive  ap- 
proach that  we're  trying  to  deal  with. 

Mr.  Wyden.  Mr.  Kerschner. 

Mr.  Kerschner.  Yes.  I  would  also  like  again,  Mr.  Wyden,  reiter- 
ate the  need  for  the  doctor  to  play  a  role  here.  The  physician  gets 
off  the  hook.  Rarely  are  there  any  sanctions  placed  by  the  State  or 
the  Federal  Government  on  the  physician  in  the  facility.  It's 
always  the  nurse  or  the  administrator,  the  aide  or  whatever. 

The  physician,  if  you  want  nim  there  or  her  in  there  and  you 
want  them  to  play  a  major  role,  then  you  have  to  have  tight  en- 
forcement about  his  behavior,  as  well  as  the  other  people  in  the  fa- 
cility. 

Mr.  Wyden.  I  believe  you  use  incentives  wherever  you  can.  At 
the  same  time,  I  think  we  have  to  understand  that  if  people,  even 
with  incentives,  deliberately  go  out  and  falsify,  there  has  to  be 
something  there.  I  think  this  is  going  to  need  some  continued  dis- 
cussion. 

One  last  question,  if  I  might.  Dr.  Baxter,  on  the  question  of  the 
AIDS  issue  you  are,  expressing  concern  that  the  AIDS  long-term 
care  population  could  be  vulnerable  under  this  legislation.  Do  you 
have  evidence  of  special  problems  such  as  the  dumping  of  AIDS  pa- 
tients? What  is  the  nature  of  the  problem  and  what  do  you  think 
we  should  do  in  this  bill  to  deal  with  it? 

Mr.  Baxter.  I  would  say  at  this  point  it's  almost  impossible  to 
find  evidence  of  persons  with  AIDS  being  dumped  by  a  nursing 
home  because  the  great  majority  of  nursing  homes  are  not  caring 
for  persons  with  AIDS  in  the  first  place.  The  place  to  look  is  at  the 
back  up  of  persons  with  AIDS  in  acute  care  hospitals,  when  they 
no  longer  need  acute  levels  of  care,  they  need  long-term  care  or 
they  need  residential  care  or  they  need  h^me  health  care  and  those 
providers  have  as  yet  been  generally  fearful  or  reluctant  or  con- 
cerned about  the  cost  implications,  for  whatever  reasons,  and  have 
not  really  stepped  to  the  floor  in  terms  of  providing  those  services. 
Hopefully  that  will  change. 

Mr.  Wyden.  Thank  you,  Mr.  Chairman. 

Mr.  Waxman.  Mr.  Walgren. 

Mr.  Walgren.  Thank  you,  Mr.  Chairman. 

How  does  the  thought  of  a  case  mix  payment  system  dove  tail 
with  the  need  for  some  kind  o^  floor  where  a  facility  would  be  able 
to  handle  or  people  would  be  assured  that  a  facility  would  be  able 
to  handle  what  I  gather  must  be  presented  in  almost  all  nursing 
home  situations,  if  you  have  a  case  mix  situation,  and  you  have  one 
case  that  requires  let's  say  a  registered  nurse  in  the  mix,  but  you 
just  have  one  case  of  that  kind,  wouldn't  you  then  need  a  regis- 
tered nurse  available  at  all  times? 
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If  that's  the  case,  doesn't  it  make  sense  to  look  at  this  as  requir- 
ing some  kind  of  floor  of  basic  care  that  people  would  be  assured 
of? 

Mr.  WiLLGiNG.  There  is  no  question  that  floors  need  be  devel- 
oped, Mr.  Walgren.  The  issue  I  think  is  not  whether  you  need 
floors.  The  issue  is  do  you  develop  a  floor  for  an  entire  industry,  for 
an  entire  array  of  facilities  or  do  you  relate  that  floor  to  each  facil- 
ity. Indeed,  I  would  argue  that  in  many  intermediate  care  facilities, 
which  are  not  in  many  States  currently  required  to  provide  24-hour 
nursing,  the  care  is  still  excellent.  The  reason  is  that  the  patients 
in  that  particular  facility,  other  than  during  the  day  shift,  do  not 
need  an  on  board  24-hour  nurse. 

What  the  acutely  based  assessment  and  reimbursement  svstem 
does  is  relate  the  stafH'^'^  ^'ieds  and  ultimately  then  the  reimburse- 
ment to  the  individual  needs  of  that  facility  based  on  the  needs  of 
the  patient.  I  would  agree  with  yoj,  if  that  facility  has  just  one  pa- 
tient which  requires  24  hour  nursing,  then  that  is  the  floor  for  that 
facility  but  based  on  the  needs  of  the  facility  which  in  turn  is  based 
on  the  needs  of  the  individuals  within  the  facility. 

Mr.  Walgren.  You  mentioned  in  your  testimony  that  you  were 
concerned  that  increased  costs  for  staff  would  not  be  able  to  be  re- 
covered from  the  rest  of  the  system.  You  said  that  the  Federal  con- 
tribution is  only  23  percent  and  therefore,  if  the  Federal  require- 
ment was  of  an  increased  stafling  level,  that  we  would  only  be 
paying  23  percent  of  that.  We  are  paying  approximately  50  percent 
of  the  Medicaid  burden;  are  we  not?  The  Federal  Government 
would  be  paying  50  percent  at  least? 

Mr.  WiLLGiNG.  No,  let  me  explain  my  reason.  I  spent  a  number 
of  years  in  HCFA,  Mr.  Walgren,  trying  to  deal  with  this  crazy  pro- 
gram called  Medicaid.  I  learned  it  almost  as  well  as  the  Chairman 
perhaps  knows  the  Medicaid  program.  It  is  an  entitlement  program 
based  on  what  it  is  the  States  spend.  The  Federal  share  comes  into 
play  only  if  the  States  spend  dollars  which  are  to  be  matched. 

Let  me  give  you  a  simple  example.  The  State  of  Oklahoma;  the 
State  of  Oklahoma  has  almost  no  SNF's  whatsoever.  It  is  almost  all 
ICF's.  Let  me  suggest  that  it  is  time  that  we  deal  with  this  crazy 
distinction,  SNF/ICF.  Conceptually,  it  makes  no  sense.  The  issue  is 
how  do  we  pay  for  the  change. 

If  this  legislation  were  to  pass  and  the  State  of  Oklahoma,  expe- 
riencing severe  financial  difficulties  today,  were  to  in  effect  have  to 
take  all  of  its  SNF's  and  move  them  up  to  the  standards— all  of  its 
ICF's  and  move  them  up  to  the  standards  pertaining  to  a  SNF, 
there  is  a  $10  differential  in  almost  every  State  between  the  care 
provided  in  an  ICF  and  the  care  provided  m  a  SNF. 

Tm  willing  to  bet  you  dollars  to  doughnuts,  Mr.  Walgren,  that 
the  State  of  Oklahoma  will  not  reflect  in  its  reimbursement  rates 
those  increased  costs  to  the  ICF's  that  suddenly  by  waving  the 
magic  wand  become  SNF's.  Therefore,  the  Federal  Government 
will  incur  no  additional  cost  because  unless  the  State  asks  for  it, 
the  Federal  Government  does  not  come  into  play.  That  is  our  con- 
cern that  by  changing  these  standards  without  provisions  for  the 
costs  being  reflected  in  the  rates  at  the  State  level,  we  will  take  a 
promise  of  increased  care  to  the  American  public  and  turn  it  into  a 
false  promise,  because  that  care  will  not  only  increase,  it  will  de- 
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crease  as  facilities  grasp  for  mechanisms  to  come  into  compliance 
with  this  new  standard  probably  by  going  out  of  compliance  with 
some  other  standard. 

Mr.  AValgren.  If  the  Federal  Government  starts  to  ask  for  great- 
er requirements  in  the  Medicaid  program,  somehow  or  another  we 
have  to  change  the  relationship  of  the  Federal  Government  with 
the  States.  Certainly  we  have  very  real  requirements  now  for  Med- 
icaid participation  by  the  States. 

Would  not  some  similar  requirement  cover  that  problem? 

Mr.  WiuxuNG.  rd  refer  to  previous  testimony  today,  Mr.  Wal- 
gren,  and  I  will  relate  here  the  second  story,  that  is  from  the  State 
of  Illinois.  Mr.  Vladeck,  I  believe,  suggested  correctly  that  for  a 
number  of  years,  at  least  7  years,  the  Federal  Government  has  not 
bothered  to  enforce  existing  legislation  that  reimbursement  be  rea- 
sonably related  to  the  care  provided. 

The  question  was  asked,  what  was  the  rate  to  this  facility  in  the 
State  of  Illinois  when  the  problems  were  taking  place.  The  answer 
is  the  rate  was  $24  per  day.  $24  per  day  in  a  skilled  nursing  facility 
designed  to  cover  room,  board,  activities,  therapies,  the  entire 
gambit  of  services  that  we  require  of  States  and  of  facilities. 

If  we  do  not  deal  with  this  issue  of  reimbursement,  we  are  going 
to  be  in  serious  difficulty. 

I  would  agree  with  Mr.  Vladeck.  Reimbursement  is  not  a  suffi- 
cient criterion  for  high  quality  care.  It  is  certainly  a  necessary  cri- 
terion for  high  quality  care. 

Mr.  Walgren.  Thank  you,  Mr.  Chairman. 

Mr.  Waxman.  Thank  you,  Mr.  Walgren. 

Mr.  Bruce. 

Mr.  Bruce.  No  questions,  Mr.  Chairman. 

Mr.  Waxman.  Gentlemen,  thank  you  very  much  for  your  testi- 
mony. We  will  look  forward  to  working  with  you  on  this  legislation. 

We  are  pleased  now  to  call  forward  and  recognize  Congressman 
Claude  Pepper  who  is  the  original  sponsor  of  H.R.  2270  and  was  in- 
strumental in  bringing  about  the  Institute  of  Medicine  study  on 
which  the  bill  is  based.  I  don't  think  any  Member  of  Congress  has 
been  more  persistent  and  vigorous  in  pushing  for  better  long-term 
care  services  for  the  elderly.  It  is  a  privilege  to  have  you  with  us. 
We  look  forward  to  your  comments  on  this  bill  and  working  with 
you  toward  its  enactment. 

STATEMENT  OF  HON.  CLAUDE  PEPPER,  A  REPRESENTATIVE  IN 

CONGRESS  FROM  THE  STATE  OF  FLORIDA 
Mr.  Pepper.  Mr.  Chairman,  I  thank  you  very  much  for  the  privi- 
lege    being  with  you  and  your  subcommittee  today.  I  ask  unani- 
n      consent  that  my  statement  be  inserted  in  the  record, 
ir.  Waxman.  Without  objection. 
Mr.  Pepper.  I  will  summarize  it. 

Mr.  Chairman,  Fm  very  graceful  for  the  privilege  of  having  been 
on  legislation  with  you  and  your  distinguished  Chairman,  Mr.  Din- 
gell,  in  trying  to  find  a  way  to  improve  conditions  for  the  people  in 
the  nursing  homes  of  this  country. 

There  are  some  1.5  million  people  con^ned  in  these  homes.  I  un- 
derstand the  Government  pays  about  55   ^rcent  of  the  cost  of  their 
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beiyg  there  because  the  pay  comes  primarily  from  Medicaid  and  I 
understand  the  Government  pays  about  55  percent  of  the  cost  of 
Medicaid. 

I  have  just  learned  from  a  member  of  my  staff  that  possibly  the 
Government  is  not  pajdng  but  about  $1,200  a  month  for  nuj'sing 
home  care.  I  think  he  told  me  thi  Government  paid  about  fj40  a 
day.  That  would  be  about  $1,200  a  month.  I  wonder  if  that  is  ^eally 
enough  to  require  the  best  kind  of  treatment  for  these  people  in 
nursing  homes. 

These  people  are  generally  more  or  less  dependent  and  to  a  large 
degree  helpless  people.  Their  average  age  is  about  83.  About  9  out 
of  10  have  no  relatives  or  they  are  alone.  About  half  of  them  have 
Alzheimer's  disease  and  the  other  half  have  arthritis  or  heart  c  is- 
rase  or  hypertension,  son  ething  like  that.  These  are  rf  latively 
nelpless  people  that  are  confine*^  in  these  homes. 

We  have  tried  for  years  ar  ^  '  ^mber  years  ago  holding  hear- 
ings from  the  Aging  Committt  ^  i  i  c..iember  one  hearing  we  had  in 
Rhode  Island.  We  were  working  n  the  same  problem  that  we  are 
still  working  on  now,  trying  to  get  better  inspections  and  greater 
and  more  complete  care  for  these  people.  I've  come  to  the  conclu- 
sion that  we  can  no  longer  rely  on  the  States  to  make  these  inspec- 
tions in  nursing  homes. 

The  Federal  Government,  since  we  put  up  most  of  the  money 
that  makes  it  possible  for  the  patients  to  be  there,  the  Federal  Gov- 
ernment ought  to  take  full  responsibility  ^y  its  own  inspections  for 
the  quality  of  care  given  to  these  peop  f  that  are  there  primarily 
by  Federal  money. 

Too  often  I  have  founJ  oat  that  the  State  inspectors  behave 
somewhat  like  some  of  th^  sheriffs  back  in  the  prohibition  '^'ays. 
They  let  the  distiller  know  they  ^ere  coming  before  they  visited 
the  still.  Too  often  I  think  these  State  inspectors  let  the  nursing 
home  proprietors  know  when  they  are  coming.  There  is  very  little 
ever  done  about  it. 

I  suggested  to  the  farnier  Grovenior  of  Florida  one  time,  and  his 
lovely  wife  is  very  much  interested  in  the  elderly,  I  suggested  to 
her  that  we  use  to  a  large  degree  elderly  people  as  inspectors  for 
the  State.  She  transferred  me  to  her  husbancC  the  /emor,  and 
he  said,  yes,  that  sounds  like  a  good  idea,  and  then  he  said,  wait  a 
minute,  I  have  to  consult  my  Agency  that  handles  this  sort  of 
thing,  and  nothing  ever  came  out  of  it.  Wo  have  the  same  kmd  of 
inspections  we  had  been  having. 

If  we  had  the  elderly  people  as  inspectors,  they  would  be  more 
sensitive  to  the  needs  of  the  elderly  thei  j.  They  would  be  more  con- 
siderate and  passionate. 

Mr.  Chairman,  I  think  the  time  has  come  for  us  to  lay  down  a 
code,  describe  a  bill  of  rights  that  ther  3  people  are  entitled  to  have 
as  their  protection  in  a  nuismg  home,  p)ost^  everywhere  so  every- 
body can  see  it,  and  with  some  assurance  that  bill  of  rights  will  be 
protected.  They  would  be  granted  what  the  bill  of  rights  calls  for. 

I  would  consider  looking  into  it,  Mr.  Chairman  and  members,  as 
to  whether  we  are  paying  enough  to  get  the  quality  of  care  they 
should  have.  If  we  are  not  paying  enough,  we  should  pay  more  so 
they  will  be  justified  in  getting  quality  care. 
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Every  nursing  home  should  have  a  trained  nurse  on  duty  all  the 
time.  These  elderly  people  need  protection. 

In  my  statement,  I  pointed  out  one  case  where  two  nurse  aides 
held  a  9C  year  old  woman,  I  guess  she  wasn't  eating  and  they  were 
trying,  and  maybe  in  good  faith,  to  give  her  nourishment.  Two  of 
them  held  her  while  another  one  poured  several  ounces  of  food  or 
liquid  down  her  throat  and  she  died.  A  trained  nurse  probably 
wouldn't  have  treated  that  elderly  lady  that  way  or  permitted  that 
kind  of  treatment  to  h**/  by  the  aides  in  tho  nursing  home. 

First,  let's  see  if  we  are  paying  enough.  Second,  let's  lay  down  a 
code  of  protection  for  these  people  in  these  nursing  homes.  Third, 
let's  put  full  scale  Federal  inspection  into  effect.  They  are  basically 
our  people.  We  are  basically  paying  for  them  being  there.  We 
ought  to  see  that  they  are  properly  protected.  I  just  don't  think  our 
experience  justifies  our  relying  upon  the  States  to  give  good  and 
adequate  protection  to  tiiese  people. 

I  think  it  is  just  a  part  of  the  reform  that  we  are  striving  to 
achieve.  I  commend  your  committee  for  what  it  is  doing  and  will 
support  your  efforts  in  every  way  I  can. 

Thank  you  very  much.  Mr.  Chairman. 

[The  prepared  statement  of  M^-.  Pepper  follow?:] 

StaT":ment  op  Hon  Claude  Pepper 

Chairman  \yaxman,  Members  of  the  Subcommittee,  I  deeply  appreciate  the  oppor- 
tunity to  be  with  you  today  to  discuss  the  crucial  matter  of  protecting  those  among 
the  most  vulnerable  in  our  society— the  1  5  million  Americans  who  reside  in  nursing 
homes  You  and  your  committee  are  to  be  commended  for  taking  a  leading  role  in 
this  most  important  area 

Over  5  years  ago,  the  Reagan  administration  proposed  to  significantly  weaken  the 
Fe'leral  Government's  role  in  regulating  rarsing  homes  This  proposal  met  with 
loud  and  widespread  opposition  from  those  who  were  concerned  about  the  well-being 
of  nursing  home  residents.  My  distinguished  colleagues.  Chairman  Waxman  ana 
Chairman  John  Dingell,  joined  me  in  leading  congressional  opposition  to  the  Presi- 
dent's deregulatory  plan  and  were  successful  in  mandating  a  moratorium  on  all 
changes  to  irsing  home  regulations  pending  an  independent  national  study  by  the 
National  A,  ',my  of  Science's  Institute  of  Medicine 

After  several  vears  of  study,  the  prestigious  institute  of  medicine  panel  issued  a 
comprehensive  and  far-reaching  report  They  confirmed  the  need  for  a  strong  Feder- 
al role  in  protecting  nursing  home  residents.  The  panel's  recommendation  have 
given  the  Congress  a  blueprint  for  action.  Failure  to  take  swift  and  bold  action,  m 
light  of  the  following  facts,  would  be  unconscionable 

•  NURSING  HOME  RESIDENT  ARE  OLD.  Their  average  age  is  88 

•  THEY  ARE  ALONE.  Nine  of  10  have  no  living  spouse 

•  THEY  ARE  VERY  ILL.  Half  have  Alzheimer's  Disease  Half  have  heart  dis- 
ease, hypertension,  and /or  arthritis,  one  of  three  have  impaired  vision  or  hearing. 
Most  have  multiple  chronic  conditions 

•  THEY  ARE  VERY  DEPENDENT  Nine  of  10  require  assistance  in  bathing 
Four  of  10  require  help  in  eating. 

•  THEY  STAY  FOR  A  LONG  TIME  Only  one  in  five  will  ever  return  home 

A  recent  strvey  by  the  Subcommittee  on  Health  and  Long-Term  Care  of  the 
House  Select  Committee  on  Aging  confirmed  the  shocking  conditions  many  frail  el- 
derly nursing  home  residents  face.  Highlights  of  our  findings  included 

•  Over  200,000,  or  15  percent  of  nursing  home  residents,  may  be  the  victims  of 
physical  or  sexual  abuse  or  neglect  each  year 

•  Over  300,000,  or  20  percent,  may  be  denied  a  safe  and  clean  living  environ- 
ment, some  are  exposed  to  pitiful  squalor. 

•  Over  500,000  or  35  percent,  may  be  denied  adequate  or  appropriate  medical  and 
nursing  care.  The  verage  resident  of  a  skille<i  nursing  lome  receives  less  than  2 
hours  of  direct  caie  daily— 1  hour  and  15  minutes  from  mostly  untrained  nurse 
aides,  27  minutes  from  licensed  or  registered  nurses,  and  30  seconds  from  medical 
doctors! 
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•  Some  700,000,  or  4o  percent,  may  be  denied  the  right  to  maintain  personal  pos- 
sessions. Many  are  the  victims  of  frequent  thefts. 

•  Over  800,000,  or  75  •Percent  of  nursing  home  residents,  may  be  denied  basic 
righ*  n  complain  and  seek  redress  of  their  grievances 

T    je  appalling  conditions  take  very  personal  and  graphic  forms: 
t    .  93-year-old  resident  of  a  Michigan  nursing  home  was  killed  as  the  result  oi 
bein^  forcefully  restrained  by  two  nurse  aides  while  another  aide  forced  the  resi- 
dent s  n'outh  open  and  poured  down  three  5-once  cups  of  liquid 

•  An  Arkansas  resident  was  struck  and  forced  to  rub  her  own  feed  matter  on 
herself  and  eat  K*»r  own  feces. 

•  An  elderly  Washington,  DC.  woman  was  placed  by  a  nurse  aide  in  a  tub  of 
scalding  bath  water.  Instead  of  calling  a  doctor,  they  wrapped  her  in  sheets  to  hide 
the  wounds.  She  died  several  days  later. 

These  disgraceful  incidents  are  allowed  to  persist  due  to  weak  nursing  home 
standards  and  even  weaker  Federal  and  State  enforcement.  Federal  Standards: 

•  Do  not  require  24-hour  registered  nursing  care,  allowing  untrained  nurse  aides 
alone  to  care  for  residents  during  the  night. 

•  Do  not  protect  residents  from  discrimination  based  on  their  source  of  pay,  leav- 
ing thousands  vulnerable  after  having  exhausted  all  of  their  financial  resources. 

•  Do  not  measure  quality  of  care  or  life.  Only  1  percent  of  these  standanls  meas- 
ure the  actual  provision  of  quabty  care. 

•  Allow  nursing  home  cited  continuously  for  violations  ^or  poor  care  to  go  unpun- 
ished due  to  repeated  "pardons"  are  legal  appeals. 

Although  officials  at  the  J.S.  Department  of  Health  and  Human  Services  claim  to 
be  liking  an  aggressive  stance  against  substandard  nursing  homes.  The  facts  seem 
to  indicate  otherwise: 

•  The  Federal  government  has  reduced  the  number  of  nursing  homes  it  inspects 
from  278  in  1985  to  148  in  1986,  nearly  a  50  percent  cut.  There  are  15,000  nursing 
homes  in  the  Nation. 

•  Of  the  148  "look  behind"  inspecti«.ns  performed  by  the  Federal  Government  in 
1986  (most  of  which  targeted  nursing  homes  with  violations  documented  by  State 
inspectors),  only  9  resulted  in  the  initiation  of  adverse  actions. 

•  The  number  of  nursing  homes  closed  bv  the  Government  due  to  violations  is 
still  shockingly  small.  In  1986,  only  74  of  the  Nation's  15,000  nursing  homes  lost 
their  Medicare  and  Medicaid  certification.  Most  of  those  are  now  back  in  business. 

Most  States  rarely  employ  alternative  pensdties  against  nursing  homes. 
I  am  very  pleased  to  have  joined  Chairmen  Dingefl  and  Waxman  in  sponsoring 
legislation  which  builds  upon  the  recommendations  of  the  landmark  institute  of 
medicine  study  and  report  and  goes  a  long  way  towards  assi  g  nursing  home  resi- 
dents the  protection  they  desperately  need.  It  greatly  improves  many  areas  of  nurs- 
ing home  regulation. 

I  feel  strongly  that  we  must  take  even  further  steps  in  certain  critical  areas  to 
fully  address  the  needs  of  nursing  home  residents  Most  of  these  steps  are  outlined 
in  H.R  395,  the  nursing  home  resident  protection  act  of  1987,  I  introduced  in  Janu- 
ary: 

•  Nursing  homes  residents  should  be  afforded  at  least  the  services  of  one  regis- 
tered nurse,  24  hours  a  day. 

•  We  must  not  allow  any  form  of  discrii,4ination  against  nursing  home  residents 
just  because  they  have  to  rely  on  government  assistance  to  help  pay  for  their  care. 

•  Inspections  must  be  conducted  on  a  random  basis 

•  There  must  be  immediate  penpKies  for  facilities  with  repeat  violations  of  pa- 
tient care  standards. 

I  look  forward  to  working  with  this  distinguished  committee  as  the  legislative 
process  continues  to  ensure  that  meaningful  and  lasting  nursing  home  reform  be- 
comes law.  We  ha^^e  waited  a  long  time  Our  Nation's  1.5  million  nursing  home  resi- 
dents have  waited  long  enough. 

Thank  you  for  your  attention  and  continued  excellent  work  on  behalf  of  those 
need. 

Mr.  Waxman.  Thank  you  very  much,  Mr.  Pepper,  for  your  testi- 
...jny  and  your  leadership.  We  certainly  do  look  forward  to  work- 
ing with  you. 

Let  me  just  ask  if  Mr.  Walgren  or  Mr.  TJruce  have  any  questions. 

Mr.  Walgren.  Mr.  Chairman,  if  ^  might,  and  I  realize  we  are 
late  on  time,  but  all  of  us  always  undej^score  the  degree  of  inspira- 
tion you  are  to  us  and  want  to  express  my  appreciation  for  that  but 


340 

to  think  also  of  the  circumstances  that  a  family  is  in  when  putting 
somebody  in  a  nursing  home.  They  want  to  rely  on  something  or 
somebody.  We  want  it  to  work  out  right.  We  almost  make  it  up. 
Since  the  Federal  Government  has  some  standards  in  this  area,  it 
would  seem  to  be  the  instinct  of  people  to  say,  well,  the  Federal 
Government  has  approved  this,  therefore  it  must  be  all  right. 

What  you  are  saying  is  we  haven't  met  our  responsibility  to  the 
other  side  of  that  equation. 

Mr.  Pepper.  The  Federal  Government  is  reducing,  my  friend,  the 
number  of  inspections,  instead  of  increasing  them.  That's  not  right. 

Mr.  Walgren.  Thank  you  very  much,  Mr.  C^.dirman,  and  Mr. 
Pepper. 

Mr.  Waxman.  Thank  you,  Mr.  Pepper. 
We  have  a  vote  on  the  House  Floor. 

We  re  going  to  take  a  short  recess  to  respond  to  the  vote  and 
then  come  back  and  hear  from  our  next  panel;  after  that  we'll 
break  for  lunch. 

[Brief  recess.] 

Mr.  Waxman.  The  subcommittee  'will  come  back  to  order. 

Our  next  panel  is  composed  of  witnesses  representing  the  work- 
ers in  nursing  homes  who  provide  the  actual  services  to  residents. 
Mr.  John  J.  Sweeney  is  president  of  SEIU,  the  Services  Employees 
International  Union;  Dr.  Charlene  Harrington  is  associate  director 
of  the  Institute  for  Health  and  Aging  at  the  University  of  Califor- 
nia at  San  Francisco.  Dr.  Harrington  also  served  as  a  member  of 
the  Institute  of  Medicine  Nursing  Home  Study.  She  is  testifying 
today  on  behalf  of  the  American  Nurses  Association.  The  last  wit- 
ness on  this  panel,  Ms.  Helen  Isferding,  is  a  staff  representative 
with  Wisconsin  Council  40  of  the  American  Federation  of  State, 
County  and  Municipal  Employees. 

I  thank  each  of  y  ^u  for  joining  us  today.  Your  prepared  state* 
ments,  of  course,  are  already  part  of  the  record,  and  we  would  like 
to  ask  you  to  summarize  them  for  no  more  than  5  minutes. 

Mr.  Sweeney,  why  don't  we  start  with  you. 

STATEMENTS  OF  JOHN  J.  SWEENEY,  INTERNATIONAL  PRESI- 
DENT, SERVICE  EMPLOYEES  INTERNATIONAL  UNION,  AFL-CIO; 
CHARLENE  HARRINGTON,  ON  BEHALF  OF  AMERICAN  NURSES' 
ASSOCIATION;  AND  HELEN  ISFERDING,  ON  BEHALF  OF  AMERL 
CAN  FEDERATION  OF  STATE,  COUNTY  AND  MUNICIPAL  EM- 
PLOYEES 

Mr.  SwErNEY.  Tm  John  Sweeney  the  president  of  the  Service 
Employees  International  Union,  AFL-CIO.  On  behalf  of  our 
850,000  members,  Mr.  Chairman,  I  thank  you  "br  the  opportunity 
to  testify  today  on  the  current  legislative  effort  to  promote  quality 
care  in  nursing  homes.  With  me  is  a  member  of  our  staff,  our  econ- 
omist Peggy  Connerton. 

Fm  especially  grateful  for  the  opportunity  of  speaking  on  behalf 
of  the  100,000  of  our  members  who  work  in  nursing  homes.  Most  of 
these  members  are  nurses  aides,  dedicated  men  and  womcfi  work- 
ing at  extremely  low  WL.ges,  who  provide  the  bulk  of  dir^ict  patient 
care  in  nursing  homes.  But  equally  important,  they  often  are  the 


341 


only  advocates  for  and  the  defenders  of  elderly  people  who  have 
been  all  but  abandoned  by  our  society. 

Nursing  homes  you  see  are  not  facilities  like  hospitals  where  pa- 
tients receive  treatment  designed  to  improve  their  health.  Nursing 
homes  are  institutions  where  we  put  people  when  we  have  run  out 
of  ideas,  money  or  patience.  Very  often  the  occupants  of  nursing 
homes  are  people  who  have  been  institutionalized  by  default  or  ac- 
tually dumped  by  their  loved  ones  and  their  families 

It  is  in  this  kind  of  environment  that  nursing  home  workers 
daily  make  the  difference  between  comfort  and  dignity  or  agony, 
depression  and  death.  It  is  therefore  ont  of  the  great  ironies  that 
nobody  really  listens  to  rursing  home  workers.  We  listen  to  doc- 
tors. We  listen  to  industry  representatives.  We  listen  to  policymak- 
ers. But  rarely  do  we  listen  to  those  who  really  care  for  our  Na- 
tion's elderly. 

Today  is  one  of  the  rare  occasions  when  nursing  home  workers 
get  a  chance  to  be  heard,  and  we  are  indeed  grateful.  The  100,000 
nursing  home  workers  who  are  members  of  Service  Employees 
wholeheartedly  support  H.R.  2270;  and  on  their  behalf  I  want  to 
comment  on  four  provisions  of  the  bill. 

Perhaps  most  important  are  the  provisions  requiring  tougher  in- 
spections. Reinspection  of  facilities  that  change  ownership  and  in- 
termediate enforcement  measures. 

Our  members  know  that  present  inspection  systems  are  a  joke. 
They  know  inspections  are  coming  when  they  see  supply  and  linen 
closets  mysteriously  filling  up,  extra  staff  being  added,  neglected 
cleaning  being  done. 

And  they  have  seen  what  happens  wher  large  corporate  chains 
take  over  homes  and  make  swift  changes  in  staffing  levels,  supplies 
and  patient  cari. 

Unannounced  inspections  and  reinspections  after  takeover  would 
be  a  significant  step  toward  adequate  protection  against  the  greed 
and  carelessness  of  some  nursing  home  owners. 

Equally  important,  the  intermediate  -^nforcement  solutions  pro- 

Sosed  by  H.R.  2270  will  allow  punishments  that  check  up  short  f'" 
ecertifi cation.  The  only  Federal  solution  now  available,  and 
which  isn't  used  very  often  because  it  puts  residents  and  wor.  o 
on  the  street  at  a  time  when  there  is  a  critical  bed  shortage. 

We  also  strongly  favor  the  provisions  of  H.R.  2270  which  restrict 
the  ability  of  nursing  home  operat  ors  to  discriminate  between  Med- 
icaid patients  and  private  paid  patients.  Discrimination  occurs  in 
all  areas  in  nursing  home.  Our  kitchen  helpers  are  told  to  prepare 
gourmet  meals  for  some  patients,  budget  meals  for  others.  Our 
nurses  aides  are  told  to  answer  the  call  lights  of  private  pay  resi- 
dents before  those  of  Medicaid  patients.  What  has  developed  is  a 
two-tier  system  of  patient  care;  one  for  the  haves  and  one  for  the 
ha/e-nots.  And  .he  bill  is  a  great  step  toward  restoring  equity. 

We're  also  delighted  that  H.R.  2270  bans  several  of  the  worse 
forms  of  admission  discriminations  against  Medicaid  patients. 
Coerce  gifts  and  donations  to  nursing  homes  and  certain  kinds  of 
contracts. 

We  would  like  to  see  even  stronger  signals  to  the  industry.  The 
nursing  home  industry  claims  that  any  antidiscrimination  provi- 
sions would  drive  them  into  bankruptcy. 
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In  our  written  testimony  we  demonstrate  that  operating  margins 
m  the  industry  are  quite  healthy,  and  we  ask  that  you  resist  the 
call  of  those  who  would  deny  equal  care  on  the  basis  of  feigned  fi- 
nancial distress. 

We  also  applaud  and  support  the  portions  of  the  bill  which  call 
for  nurse  aide  training  for  those  who  work  in  nursing  hordes.  But 
we  suggest  additional  provisions  strengthening  employer  account- 
ability for  the  quality  of  training. 

Further,  we  ask  that  you  add  a  measure  to  help  correct  a  prob- 
lem which  will  negate  any  efforts  to  approve  quality  of  care 
through  training.  That  problem  is  chronic  short  staffing  which  is 
not  addressed. 

Finally,  I  submit  to  you  the  conditions  in  our  nursing  homes  will 
not  improve  substantially  without  more  and  better  trained  staff; 
and  we  are  simply  not  going  to  be  able  to  attract,  train,  and  keep 
the  kind  of  people  we  need  until  the  nursing  home  industry  begins 
putting  patient  care  on  an  equal  footing  with  profits  by  paying 
decent  wages  and  providing  decent  benefits  to  its  workers. 

Thank  you. 

[Testimony  resumes  on  p.  367.] 

[The  prepared  statement  of  Mr.  Sweeney  follows.] 
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TESTIMONY  OF 

SERVICE  EMPLOYEES  INTERNATIONAL  UNION,  AFL-CIO.  CLC 
ON 
H.R.  2270 

THE  MEDICAID  NURSING  HOME  QUALITY  OF  CARE  AMENDMENTS  OF  1987 


I  AM  JOHN  J  SWEENEY,  INTERNATIONAL  PRESIDENT  OF  THE  SERVICE 
EMPLOYEES  INTERNATIONAL  UNION  (SEIU)    ON  BEHALF  OF  OUR  850,000 
MEMBERS.  I  THANK  YOU.  MR  CHAIRMAN.  FOR  THE  OPPORTUNITY  TO  TESTIFY 
TODAY  ON  THE  CURRENT  LEGISLATIVE  EFFORTS  TO  PROMOTE  QUALITY  CARE 
IN  NURSING  HOMES 

SEIU  IS  THE  LARGEST  HEALTHCARE  UNION  IN  THE  UNITED  STATES. 
REPRESENTING  275,000  HOSPITAL  AND  NURSING  HON^E  WORKERS    OUR  100.000 
NURSING  HOME  MEMBERS  KNOW  FIRST-HAND  THE  OBSTACLES  TO  QUALITY 
PATIENT  CARE  IN  THESE  HOMES    THEY  WORK  DAY-TO-DAY  WITH  ELDERLY 
RESIDENTS  UNDER  CONDITIONS  OF  EXTREME  HARDSHIP    NURSE  AIDES  WHO 
PROVIDE  THE  BULK  OF  DIRECT  PATIENT  CARE  ARE  ON  THE  FRONT  LINES 
EVERYDAY    THEY  WITNESS  THE  DEGRADING  CONDITIONS  IN  WHICH  THE 
ELDERLY  IN  THIS  COUNTRY  ARE  FORCED  TO  LIVE  OUT  THEIR  FINAL  YEARS 

THEY  TELL  US  ABOUT  THE  CHRONIC  SHORT-STAFFING  THAT  LIMITS  THE 
COMPASSIONATE  CARE  THAT  THEY  CAN  DELIVER    TH^Y  TELL  US  ABOUT  THE 
CONSTANT  EFFORTS  OF  ADMINISTRATORS  TO  TRIM  THE  MEALS  AND  BED  LINEN 
BUDGETS 
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THEY  TALK  ABOUT  THE  LACK  OF  TRAINING,  THE  HIGH  TURNOVER,  THE  POOR 
SUPERVISION,  THE  POVERTY  WAGES  AND  OTHER  DEPRESSING  WORKING 
CONDITIONS    THEY  ARE  DISGUSTED  ABOUT  THE  "NO  FRILLS"  SERVICES  THAT 
THEY  ARE  FORCED  TO  GIVE  MEDICAID  RECIPIENTS 

AND  THEY  LIVE  THROUGH  CORPORATE  TAKEOVERS  AND  THE  RESULTING 
CUTBACKS  MADE  BY  MULTI-MILLION  DOLLAR  CORPORATIONS  IN  STAFF, 
SUPPLIES  AND  OTHER  PATIENT  CARE  IN  ORDER  TO  EXPAND  PROFIT  MARGINS 

FOR  THESE  REASONS.  OUR  WORKERS  WHOLEHEARTEDLY  SUPPORT  H  R  2270, 
WHICH  IMPLEMENTS  MANY  OF  THE  NURSI^  0  HOME  REFORM  RECOMMENDATIONS 
OF  THE  INSTITUTE  OF  MEDICINE  (lOM)  AND  THE  CAMPAIGN  FOR  QUALITY  CARE 
IN  NURSING  HOMEi.  IN  WHICH  SEIU  PARTICIPATED 

THE  BILL'S  EFFORTS  TO  PROVIDE  ASSESSMENTS  OF  ALL  RESIDENTS,  TO 
STRENGTHEN  INSPECTIONS  OF  THE  INDUSTRY,  TO  PROTECT  RESIDENTS'  RIGHTS 
AND  TO  PROVIDE  MORE  EQUAL  ACCESS  AND  EQUAL  SERVICES  TO  THE  POOR 
WILL  GO  A  LONG  WAV  TO  UPGRADING  THE  STANDARDS  OF  CARE  GIVEN  OUR 
NATION'S  ELDERLY  IN  NURSING  HOMES 

THE  REMAINING  TESTIMONY  WILL  FOCUS  ON  THOSE  PROVISIONS  IN  HR  2270, 
OF  MOST  INTEREST  TO  OUR  WORKERS 
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ENFORCEMENT 

WE  ARE  PLEASED.  MR  CHA^    \N.  THAT  YOUR  BILL  GIVES  STRONG  PRIORITY 
TO  ENFORCEMENT,  OFFFRING  STATES  A  WIDE  ARRAY  OF  INTERMEDIATE 
SANCTIONS  TO  USE  IN  DEALING  WITH  OWNERS  WHO  VIOLATE  BASIC  STANDARDS 
OF  CARE    NATURALLY.  STATES  ARE  RELUCTANT  TO  USE  THE  ONLY  CURRENT 
FEDERAL  PENALTY  -  DECERTIFICATION  -  BECAUSE  IT  PUTS  RESIDENTS  AND 
WORKERS  ON  THE  STREET  AT  A  TIME  WHEN  THERE  IS  A  CRITICAL  BED 
SHORTAGE    AS  A  RESULT.  NEARLY  15%  OF  NURSING  HOMES  ARE  CHRONICALLY 
SUBSTANDARD 

WE  ARE  ALSO  PLEASED  WITH  THE  CLOSER  AND  MORE  FREQUENT  MONITORING 
OF  THE  INDUSTRY  BY  THE  OMBUDSMAN.  AND  GREATER  PUBLIC  ACCESS  TO 
OWNERSHIP.  INSPECTION.  AND  COST  REPORTS  IN  THE  BILL 

WE  ALSO  SUPPORT  THE  REDIRECTION  OF  INSPECTIONS  -  AWAY  FROM  PAPER 
COMPLIANCE  TOWARD  AN  ASSESSMENT  OF  PATIENT  CARE    THIS  WILL  GREATLY 
INCREASE  THE  PROBABILITY  THAT  INSTANCES  OF  DRUG  OVERDOSES.  DIETARY 
DEFICIENCIES  AND  OTHER  EVIDENCE  OF  PATIENT  ABUSE  WILL  BE  DETECTED 

PERHAPS  MOST  IMPORTANT  ARE  THE  BILL'S  PROVISIONS  REQUIRING  (I)  THAT 
INSPECTIONS  BE  UNANNOUNCED  AND  (2)  REINSPECTIONS  OF  FA^/'  'T»ES  THAT 
CHANGE  OWNERSHIP  WITHIN  TWO  MONTHS 
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CURRENTLY  MANY  STATES  SCHEDULE  VISITS  DURING  THE  SAME  WEEK  EACH 
YEAR    OUR  NURSING  HOME  WORKERS  ACROSS  THE  COUNTRY  TELL  US  THAT 
THEY  ALWAYS  KNOW  WHEN  AN  INSPECTION  IS  IMMINENT    THE  SIGNS  INCLUDE 
ORDERS  TO  FILL  UP  EMPTiT  SUPPLY  AND  LINEN  CLOSETS,  CAREFUL  ATTENTION 
TO  CLEANING,  AND  STAFFING-UP 

INTRODUCING  THE  ELEMENT  OF  SURPRISE  AMD  VARYING  THE  SCHEDULED 
INSPLCTIONS  FROM  9  TO  15  MONTHS  WILL  GREATLY  INCREASE  THE  CHANCE 
THAT  REGULAR  PERFORMANCE  DEFICIENCIES  THAT  RESULT  IN  POOR-QUALITY 
CARE  ARE  IDENTIFIED  AND  CORRECTED 

SOME  STATES  NOW  RECOGNIZE  THE  POWER  OF  UNANNOUNCED  INSPECTIONS 
IN  WISCONSIN  --  WHERE  NURSING  HOME  COMPLAINTS  INCREASED  72%  IN  THE 
LAST  2  YEARS  --  THE  STATE  IS  CONSIDERING  USING  A  "SWAT  TEAM*^  TO  STEP 
UP  SURPRISE  INSPECTIONS  OF  NURSING  HOMES 

OWNERSHIP  CHANGES  ALSO  SHARPLY  AFFECT  THE  QUALITY  OF  PATIENT  CARE 
STUDIES  HAVE  SHOWN  THAT  TAKEOVERS  BY  LARGE  CORPORATE  CHAINS 
FREQUENTLY  RESULT  IN  SWIFT  CUTBACKS  IN  STAFFING  LEVELS,  SUPPLIES  AKO 
OTHER  PATIENT  CARE  COST  COMPONENTS 

FOR  EXAMPLE.  COLUMBIA  CORPORATION,  A  NEW  FOR-PROFIT  CHAIN  WITH  40 
HOMES  AND  2.500  BEDS,  PURCHASED  TWO  HOMES  IN  MASSACHUSETTS  WHERE 
SOME  OF  OUR  MEMBERS  WORK    THEV  IMMEDIATELY  CUT  BACK  SHARPLY  ON 
NURSE  AIDES  AND  SUPPLIES    AS  A  RESULT,  THE  HOMES  -  WHICH  THE  STATE 
HAD  PREVIOUSLY  LABELLED  AS  QUALITY  CARE  PROVIDERS  --  WERE  CITED  FOR 
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SERIOUS  PATIENT  CARE  VIOLATIONS  (BEDSORES,  AND  LACK  OF  WRITTEN 
PATIENT  CARE  PROGRAMS)   IN  FACT.  CONDITIONS  WERE  SO  BAD  THAT  THE 
STATE  EVENTUALLY  DENIED  COLUMBIA  CORPORATION  A  LICENSE 

THE  STORY  IS  THE  SAME  AT  BEVERLY  ENTERPRISES.  THE  NATION'S  LARGEST 
NURSING  HOME  OPERATOR,  WITH  121.800  BEDS  AND  A  12%  MARKET  SHARE 
NUMEROUS  STUDIES  SHOW  STAFFING  CUTS  OFTEN  FOLLOW  THEIR  TAKEOVERS 
OF  NURSING  HOMES 

A  RECENT  SURVEY  OF  BEVERLY  ENTERPRISES  IN  MICHIGAN  FOUND  THAT  THEIR 
HOMES  WERE  CONSISTENTLY  AMONG  THE  WORST-STAFFEO  HOMES  IN  THE 
STATE  '   YET.  THEY  CONTINUE  TO  CUT  STAFFING  LEVELS  -BY  AN  ESTIMATED 
4  6%  IN  1985  AND  4  8%  IN  1986 

AS  A  RESULT.  BEVERLY  FACILITIES  ARE  OFTEN  IN  VIOLATION  OF  STATE 
NURSING  HOME  REGULATIONS    IN  FACT.  OVER  57%  OF  BEVERLY  HOMES  IN 
MICHIGAN  WERE  CITED  FOK  SHORT-STAFFING  IN  1986,  AS  OPPOSED  TO  ONLY 
:0    OF  NURSING  HOMES  IN  GENERAL 

INSPECTIONS  OF  HOMES  UNDER  NEW  OWNERS  OR  NEW  MANAGEMENT  WILL  HELP 
IDENTIFY  THESE  TRi^NDS  BEFORE  TOO  MUCH  DAMAGE  TO  PATIENT  HEALTH  AND 
SAFETY  OCCURS    IN  GENERAL,  ECONOMIC  CONSOLIDATION  OF  THE  INDUSTRY 


*  SERVICE  EMPLOYEES  INTERNATIONAL  UNION,  LOCAL  79  "BEVERLY 
ENTERPRISES  IN  MICHIGAN,  THE  STAF^ING  CRISIS  IN  MICHIGAN'S  LARGEST 
NURSING  HOME  OPERATOR".  APRIL  22,  1987 
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HAS  BROUGHT  A  HOST  OF  PROBLEMS    STATES  NEED  TO  REVIEW  CORPORATE 
OPERATIONS  NATION-WIDE  SO  THAT  THEY  CAN  PREVENT  THE  ENTRY  OF 
COMPANIES  WITH  BAD  PATIENT  CARE  RECORDS  IN  THE  FIRST  PLACE 

MEDICAID  DISCRIMINATION 

MEDICAID  DISCRIMINATION  IN  THE  NURSING  HOME  INDUSTRY  IS  RAMPANT 
DISCRIMINATORY  PRACTICES  RANGE  FROM  SEPARATE  WAITING  LISTS  FOR 
MEDICAID  AND  PRIVATE  PAY  PATIENTS  TO  UNEQUAL  SERVICES  WITH  MEDICAID 
RECIPIENTS  GETTING  "NO  FRILLS"  SERVICES 

THESE  DISCRIMINATORY  PRACTICES  ARE  FAST  TURNING  NURSING  CARE  INTO  A 
TWO-TIERED  SYSTEM  -  ONE  FOR  THE  "HAVF^"  AND  ONE  FO?  THE  "HAVE- 
NOTS- 

THE  CHRONIC  BED  SHORTAGE  IN  THIS  INDUSTRY  ALLOWS  NURSING  HOME 
OPERATORS  TO  DISCRIMINATE  ON  BOTH  PRICING  AND  QUALITY    STATES  ARE 
RESTRICTING  BED  GROWTH  TO  HOLD  DOWN  MEDICAID  COSTS  AND  THE  BIG 
CORPORATE  TAKEOVERS  WASTE  CAPITAL  THAT  COULD  OTHERWISE  GO  TO  MORE 
BEDS    THESE  PATTERNS  MEAN  THAT  MEDICAID  DISCRIMINATION  CAN  ONLY 
GET  WORSE,  THE  PROBLEM  WONT  GO  AWAY 

FORTUNATELY,  H  R  2270  TAKES  A  GIANT  STEP  FORWARD  IN  RESTRICTING 
DISCRIMINATION  IN  BOTH  COVERED  SER  VICES  AND  ADMISSIONS  PRACTICES 
WITH  RESPECT  TO  SERVICES,  H  R  2270  REQUIRES  EQUAL  TREATMENT  IN  ALL 
MEDICAID-COVERED  SERVICES   OTHERS  HAVE  TALKED  THIS  MORNING  ABOUT 
THE  EFFECT  DISCRIMINATORY  PRACTICES  HAVE  ON  RESIDENTS    I  WANT  TO 
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TELL  YOU  OF  THEIR  IMPACT  ON  WORKERS  WHO  ARE  TOLD  TO  DISCRIMINATE  - 
TO  DELIVER  DIFFERENT  LEVELS  OF  NURSING  CARE  TO  PATIENTS  BASED  ON 
THEIR  SOURCE  OF  PAYMENT 

DISCRIMINATION  OCCURS  IN  ALL  AREAS  IN  NURSING  HOMES   OUR  KITCHEN 
HELPERS  ARE  TOLD  TO  PREPARE  GOURMET  AND  BUDGET  MEALS    OUR  NURSE 
AIDES  ARE  TOLD  TO  ANSWER  THE  CALL  LIGHTS  OF  PRIVATE  PAY  RESIDENTS 
BEFORE  THOSE  OF  MEDICAID  PATIENTS.  THEY  ALSO  ARE  TOLD  TO  GIVE  MORE 
•CUSTOMIZED"  SERVICES  TO  PRIVATE  PAY  PATIENTS  AND  ONLY  BASIC  CARE  TO 
MEDICAID  PATIENTS.  AT  ONE  HOME,  STAFF  WERE  ASSIGNED  TO  WORK  AT  A 
SPECIAL  BINGO  NIGHT  FOR  WELL-TO-DO  PATIENTS,  WHILE  MEDICAID  PATIENTS 
WAITED  TO  BE  BATHED  AND  FED 

A  BAN  ON  UNEQUAL  SERVICES  IS  NOT  ENOUGH     SUCH  A  BAN  WILL  INCREASE 
NURSING  HOME  OPERATORS'  INCENTIVES  TO  SHUT  OUT  PUBLICLY-FUNDED 
PATIENTS 

EQUAL  SERVICES  AND  EQUAL  ACCESS  FOR  THE  POOR  MUST  GO  HAND-IN-HAND 
OTHERWISE,  WE  RISK  INCREASING  DISCRIMINATION  AGAINST  THE  MEDICAID 
DEPENDENT  ELDERLY 

H.R.  2270  ELIMINATES  SEVERAL  OF  THE  WORST  FORMS  OF  MEDICAID 
DISCRIMINATION  IN  ADMISSIONS  PRACTICED  BY  THE  INDUSTRY    IT  PROHIBITS 
THE  SHAKEDOWNS  FOR  GIFTS  AND  CONTRIBUTIONS  AS  A  CONDITION  FOR 
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ADMITTING  A  MEDICAID  RESIDENT    ALSC.  IT  ENDS  PRIVATE-PAY  CONTRACTS 
WHICH  REQUIRE  RESIDENTS  TO  WAIVE  THEIR  RIGHT  TO  MEDICAID  BENEFITS 
FOR  A  SPECIFIED  PF^ilOD  OF  TIME. 

THE  NURSING  HOME  INDUSTRY  CLAIMS  THAT  ANY  ANTNDISCRIMINATION 
PROVISIONS  WOULD  DRIVE  THEM  INTO  BANKRUPTCY    THEY  SAY  THEY  MUST 
ATTRACT  MORE  PRIVATE  PAY  PATIENTS  TO  SUBSIDIZE  THE  UNPROFITABLE 
MEDICAID  PATIENTS    NURSING  HOMES  OFTEN  POINT  TO  THEIR  RAZOR  THIN 
PROFIT  MARGINS  AS  EVIDENCE  THAT  EVEN  A  FEW  MORE  MEDICAID  RESIUENTS 
WILL  JEOPARDIZE  THEIR  SOLVENCY 

NONSENSE    WE  CAN'T  DENY  THAT  PRIVATE  PAYERS  ARE  MORE  PROFITABLE. 
ON  AVERAGE    HOWEVER,  IT  IS  IMPORTANT  TO  NOTE  THAT  STATES  SUCH  AS 
NEW  YORK.  MICHIGAN  AND  MINNESOTA  PAY  HIGH  MEDICAID  RATES 

MOREOVER.  NURSING  HOMES'  AFTER-TAX  PROFIT  MARGINS  ARE  ARTIFICIALLY 
DEPRESSED  £V  H-AVY  DEPRECIATION  CHARGES  AND  LEVERAGED  BUY-OUTS  BY 
CONTRAST.  THEIR  OPERATING  MARGINS  (PATIENT  REVENUES  MINUS  PATIENT 
EXPENSES)  ARE  THE  MAIN  BAROMETERS    '  WHETHER  THERE  IS  SUFFICIENT 
CASH  FLOW  TO  COVLR  EXPENSES    AS  THE  ATTACHED  TABLE  SHOWS. 
OPERATING  MARGINS  ARE  QUITE  HEALTHY  IN  THE  INDUSTRY,  AT  LEAST  FOR 
THE  T0»  INVESTOR-OWNED  CHAINS 

IN  FACT.  INVESTOR-OWNED  CHAINS  HAVE  A  HIGHER  PERCENTAGE  OF  MEDICAID 
RESIDEN  TS  THAN  NON-PROFIT  NURSING  HOME  CHAINS  SHOWING  THAT 
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MEDICAID  CENSUS  IS  NOT  AN  OBSTACLE  TO  PROFITABILITY  ^  MOREOVER.  THIS 
CHART  SHOWS  THAT  THERE  IS  ONLY  A  NV^AK  CORRELATION  BbTWEEN  PROFIT 
MARGINS  AND  PERCENT  MEDICAID  REVENUES 

AN  SEIU  ANALYSIS  OF  A  SAMPLE  OF  J9  HILLHAVEN  HOMES  FOUND  THAT 
'PROFITABILITY  FOR  INDIVIDUAL  HOMES  ALSO  HAS  LITTLE  RELATIONSHIP  TO 
THEIR  MEDICAID  CENSUS    IN  SHORT.  ADDING  MORE   lEDlCAID  PATIENTS 
DOESN'T  GENERALLY  MEAN  THE  DIFFERENCE  BETWEEN  PROFITS  AND  LOSSES 

THIS  BILL  WILL  PROHIBIT  THE  WORST  TYPES  OF  DISCRIMINATORY  ADMI , SIGNS 
PRACTICES,  BUT  IT  WILL  NOT  END  DISCRIMINATION  AGAINST  MEDICAID 
\PPLICANTS    WE  RECOMMEND  SENDING  EVEN  STRONGER  SIGNALS  TO  THE 
INDUSTRY  THAT  DISCRIMINATORY  ADMISSIONS  PRACTICES  MUST  STOF 

THE  SERv^lCE  EMPLOYEES  INTERNATIONAL  UNION  ENDORSED  THE  BAN  ON 
DISCRIMINATION  PROPOSED  IN  LAST  FALL'S  BILL    CURRENTLY,  SIX  STATES 
PROHIBIT  A?  Y  DISCRIMINATION  IN  ADMISSIONS   ANOTHER  OPTION  IS  TO 
ESTABLISH  A  STATISTICAL  MEASURE  OF  DISCRIMINATION  THAT  PROHIBITS 
HOMES  FROM  TAKING  MORE  PRIVATE-PAY  PATIENTS  ABOVE  A  CERTAIN 
THRESHOLD  (EG,  10%  ABOVE  THE  STATE-WIDE  AVERAGE  PERCENT  MEDICAID) 
A  LEVEL  HIGHER  THAN  THE  STATE-WIDE  AVERAGE  IS  NFCESSARY  BECAUSE 
THOSE  FIGURES  ARE  ARTIFICIALLY  LOW  --  DUE  TO  THE  CURRENT 
DISCRIMINATION 


2    CONTEMPORARY  ADMINISTRATOR  SURVEY,  1984 
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MEDICAID'S  GOAL  IS  TO  ASSURE  BENEFICIARIES  ACCESS  TO  APPROPRIATE 
CARE.  A  GOAL  THAT  CANNOT  BE  REALIZED  IN  THE  CURRENT  ENVIRONMENT 
WHERE  DISCRIMINATION  IS  WIDESPREAD    WE  MUST  NOT  ALLOW  THE  NURSING 
HOME  INDUSTRY  TO  CONVERT  OUR  NATION'S  NURSING  HOMES  INTO  EXCLUSIVE 
CLUBS  FO-r  THE  WEALTHY 

NURSE  AIDE  TRAIN'NG 

OUR  NURSE  AIDES  WANT  MORE  TRAINING  THEY  REALIZE  THE  HEAVY  BURDEN 
PLACEDONTHEIRSHOULDERSFORPROVIDINGVIRTUALLYAH  THE  HANDS-ON 
PAH-NT  CARE    THEY  ALSO  SEE  NURSE  AIDE  TRAINING  AS  A  WAY  TO  MAKE 
HOMES  BETTER  PLACES  TO  WORK  AND  LIVE.  TO  ADVANCE  THEIR  CAREERS.  AND 
1  '  MAKE  A  DECENT  LIVELIHOOD 

SADLY.  MOST  NURSE  AIDES  IN  ADDITION  TO  BEING  FORCED  IN  THE 
MAJORITY  OF  NURSING  HOMES  TO  WORK  AT  THE  MINIMUM  WAGE  -  HAVE 
NEVER  HAD  THE  BENEFIT  OF  ANY  TRAINING. 

A  MAJORITY  OF  STATES  STILL  DON'l  REQUIRE  TRAINING  AND.  WHERE 
PROGRAMS  EXIST.  THEIR  CALIBER  IS  HIGHLY  UNEVEN    AT  LAST  COUNT.  17 

STATES  .;eT  some  MINIMUM  HOURS  Fr.R  NURSE  AIDE  TRAINING  RANGING 

FROM  19  HOUF  i  <2  3  DAYS)  UP  TO  300  HOURS  (3  5  WEEKS) 

IN-SERVICE  TRAINING  PROGRAMSOFFEREDBYEMPLOYERSAT  THE  WORKPLACE 
OCCUR  HAPHAZARDLY.  AND  OFTEN  ARE  JUST  ORIENTATION  PROGRAMS  THE 
SAD  REALITY  IS  THAT  MOST  NURSE  AIDES  RECEIVE  ONLY  THE  TRADITIONAL 
ON-THE-JOB  TRAINING.  SUPER  VISED  BYOTHER  INEXPERIENCED  NURSE  AIDES 
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FOR  EXAMPLE,  A  RECENT  SURVEY  OF  45  NURSING  HOMES  IN  MILWAl'KEE 
COUNTY,  CONDUCTED  BY  OUR  WISCONSIN  LOCAL  UNION,  ^OUND  THAT  ONLY 
27%  OF  THE  NUr  MNG  HOMES  SURVEYED  HAVE  NURSE  AIDE  TRAINING 
PROGRAMS  MOREOVER,  ONLY  ONE-THIRD  OF  TMOSE  WITH  TRAINING 
PROGRAMS  OFFERED  TWO  WEEKS  OR  MORE  TRAINING  AT  THE  SAME  TIME. 
MOST  OF  THE  "TRAINEES"  HAD  TO  PERFORM  JOB  DUTIES,  FURTHER  DILU'^ING 
THE  ACTUAL  TRAINING 

IN  CONTRAST  TO  WISCONSIN.  MORE  MICHIGAN  NURSING  HOME  OPERATORS 
OFFER  SOME  TRAINING  BECAUSE  STATE  REGULATIONS  REQUIRE  EMPLOYERS  TO 
VERIFY  THAT  AIDES  ARE  COMPETiNT  TO  PROVIDE  CARE    HOWEVER,  THERE 
ARE  NO  SPECIFIC  STANDARDS  OK  THE  CONTENT  OF  THESE  PROGRAMS,  THE 
LENGTH  OF  TRAINING  OR  THE  QUALIFICATIONS  OF  INSTRUCTORS 

WHILE  MORE  EMPLOYERS  PROVIDE  SOME  TRAINING,  THE  INTENSITY  AND 
QUALITY  OF  THE  TRAINING  IS  GENERALLY  POOR.  A  FACT  CONFIRMED  BY  THE 
RECENT  SEIU  LOCAL  UNION  SURVEY  OF  MICHIGAN'S  NURSING  HOME  CARE  (A 
COPY  OF  THE  SURVEY  FINDINGS  IS  ATTACHED  TO  THIS  TESTIMONY  ) 

ONLY  16%  OF  NURSE  AIDES  RATED  THEIR  TRAINING  PROGRAM  AS  GOOD 
MOREOVER,  THE  LENGTH  OF  TRAINING  VARIED  WIDELY  AMONG  FACILITIES, 
ALTHOUGH  MOST  WERE  LESS  THAN  TWO  WEEKS  FULLY  75%  OF  THE  AIDES 
WERE  PUT  ON  THE  FLOOR  PRIOR  TO  COMPLETING  TRAINING  IN  WIDESPREAD 
VIOLATION  OF  THE  LETTER  AND  SPIRIT  OF  MICHIGAN  LAW 


11 


354 


MOST  STARTLING,  HOWEVER,  IS  THE  FINDING  THAT  AN  OVERWHELMING 
MAJORITY  01  THE  RESPONDENTS(74%)SAIDTHAT  NURSE  AIDESSUPERVISETHE 
CLINICAL  EXPERIENCE  OF  NEW  TRAINEES 

FOR  THESE  REASONS,  SEIU  ArPLAUDS  H  R.  2270'S  REQUIREMENT  FOR 
MANDATORY  NURSE  AIDE  TRAINING.  SEIU  ALSO  SUPPORTS  THE  BILLYS  NEW 

REQUIREMENTS  FOR  Fi:>EP.ALLY.MANDATEDMINIMUMTKAININGSTANDARDS. 
STATE  APPROVAL  OF  THE  TRAINING  PROGRAMS.  AND  REGULAR  IN-SERVICE 
TRAINING  NURSE  AIDE  TRAINING  WILL  GO  A  LONG  WAY  TOWARD  IMPROVING 
THE  COMFORT  AND  CARE  OF  OUR  ELDERLY 

HOWEVER,  WE  MUST  EXPRESS  RESERVATIONS  ABOUT  THE  BiLL'S  APPROACH  TO 

NURSE  AIDE  TRAINING  PROGRAMS  FOR  FACILITY-PROVIDED  INSTRUCTION 

WHERLNURSINGFAaLlTIESPROVlDETHETRAINING,HR  2270PROVIDESTHAT 

STATESMUSTDETERMINE  WHETHER  ^N  INDIVIDUAL WHOHASCOMPLETEDtHE 
PROGRAM  IS  COMPETENT  TO  PROVIDE  PATIENT  CARE 

WE  ARE  PREPARED  TO  WORK  THROUGH  EMPLOYER  PROVIDED  TRAINING 
PROGRAMS  AS  LONG  AS  THEY  DO  NOT  REQUIRE  COMPETENCY  TESTING  OF 
EMPLOYEES 

WE  BELIEVE  THAT  LEGISLATION  REQUIRING  TESTING  OF  NURSE  AIDES  IS 

PREMATURE  IN  LIGHTOF  OUR  EXPERIENCE  WITH  EMPLOYER.BASED TRAINING 
PROGRAMS    THE  IN^^TITUTE  OF  MEDICINE  REPORT  STATES 


12 


er|c  ^^'^ 


355 


"THERE  IS  WO  CLEAR  EVIDENCE  AT  PRESENT  OF  THE  AMOUNT  OF 
TIME  AND  THE  CONTENT  OF  THE  MOST  EFFECTIVE  NURSE  AIDE 
TRAININi}  PROGRAMS" 

CERTIFICATION  OF  NURSE  AIDES  IS  OUR  GOAL.  BUT  WE  DON'T  YET  HAVE 
ENOUGH  DEV  ELOPMENT  OF  PROGRAMS  ON  WHICH  TO  TEST  THE  COMPETENCY 
OF  WORKERS  WE  FEEL  CONGRESS  SHOULD  NOT  MOVE  FORWARD  ON 
CERTIFICATION  UNTIL  EFFECTIVE  TRAINING  PROGRAMS  ARE  IN  PLACE 

FLORIDA'S  EXPERIENCE  WITH  A  NURSE  AIDE  TESTING  PROGRAM  SHEDS  SOME 
LIGKT  ON  THE  PROBLEM  CURRENTLY.THE  FAIL  RATE  IS  A  WHOPPING  92% 
BECAUSE  THE  TEST  IS  WEIGHTED  TOWARD  READING  AND  WRITING  SKILLS 
RATHER  THAU  CLINICAL  SKILLS 

IN    THE    INTERIM    WE    BELIEVE    THAT    TRAINING    PROGRAMS    CAN  BE 

STRENGTHENED  BY  ASSURING  THAT 

EMPLOYEES  ANDTHE;R  REPRESENTATIVES  AND  CONSUMER  GROUPS 
CAN  WORK  WITH  STATES  AND  EMPLOYERS  TO  DESIGN  TRAINING 
PROGRAMS  THAT  ARE  REALISTICALLY  RELATED  TO  THE  ACTUAL 
DUTIES  PERFORMED, 

INSTRUCTORS  QUALIFICATIONS  ARE  ESTABLISHED  BY  THE  STATE. 
THE  EMPLOY Lk  OR  OTHER  TRAI NING  FACILITY  IS  HELD  ACCOUNTABLE 
FOR  THE  QUALITY  OF  THE  TRAINING  PROGRAM  THROUGH  P»^RIOOIC 
INSPECTIONS  OF  THE  PROGRAM,  AND 

APPROPP  lATE  SAFEGUARDS  FOR  EXISTING  EMPLOYEES  ARE  BUILT  IN 
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EMPLOYEESAFEGUARDS  ARE  NECESSARY  SINCE  COMPLETION  OFTRAINING IS  A 
REQUIREMENT  FOR  CONTINUED  EMPLOYMENT  OTHERWISE,  WORKERS  COULD 
BE  HARASSED  BY  EMPLOYERS  BASED  ON  PATIENT-CARE  WHISTLE  BLOWING  OR 
UNION  ACTIVITIES  SUGGESTIONS  INCLUDE  GIVING  EMPLOYEES  AT  LEASTTWO 
OPPORTUNITIES  TO  COMPLETE  THE  COURSE  AND  SETTING  UP  A  STATE  APPEALS 
PROCESS  TO  ARBITRATE  DISPUTES 

AS  A  FINAl  NOTE,  THE  COST  FOR  TRAINING  MUST  BE  MEDICAID- 
REIMBURSABLE  (IE.,  A  PASS-THROUGH)  IF  HOMES  ARE  NOT  REIMBURSED, 
THEY  M.      FORCE  WORKERS  TO  PAY  FOR  SUCH  TRAhviNG 

ALREADY  THIS  COST-SHIFTING  iS  PREVALENT  THE  INDUSTRY  CLAIMS  THAT 
NURSE  AIDE  TRAINING  PROGRAMS  ARE  EXPENSIVE  YET,  EMPLOYERS  ARE 
SKIRTING  THE  MINIMUM  WAGE  LAW  BY  OFFERING  TRAINING  TO  JOB 
APPLICANTS  RATHER  THAN  "EMPLOYEES'  THIS  PRACUCE  TRANSFERS  THE 
TRAINING  COSTS  TO  WORKERS,  BECAUSE  THEY  DONT  HAVE  TO  BE  PAID  ALSO, 
SINCE  -TRAINEES-  PERFORM  ON-THE-JOB  DUTIES  AS  PART  OF  TRAINING,  THE 
OPERATORS  GET  "FREE  LABOR". 

FOR  EXAMPLE,  AMERIC/  N  MECICAL  SERVICES  IN  WISCONSIN  REQUIRES  THREE 
WEEKS  OF  TRAINING  FOTENTlAL  EMPLOYEES  IN  TRAINING  GET  NO  WAGE  NCR 
EVEN  A  JOB  GUARANTEE  AFTER  GRADUATION  -  IF  THEY  ARE  OFFERED  A  JOB 
THEY  EARN  $4  AN  HOUR 
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THE  MICHIGAN  SURVEY  LIKEW  tSE  FOUNDTHAT  30%OF  THE  NURSE  AIDES  WERE 
NOT  PAID  DURING  THEIR  TRAINING  AND  )  2%  HAD  TOPAY  OUT-OF-POCKET  FOR 
THE  PRIVILEGE  OF  BEING  TRAINED  WITHOUT  A  JOB  GUARANTEE  BEVERLY 
ENTERPRISES  ALSO  HAD  ITS  APPLICANTS  PURCHASE  A  UNIFORM 

THIS  IS  OUTRAGEOUS  AND  ENCOURAGkS  EMPLOYEUJ  TO  FIRE  THE  EXISTING 
WORKFORCE  WE  RECO^IMEND  THAT  THE  BILL  SPECIFICALLY  APPLY  THE 
TRAINING  REQUIREMENT  TO  "EMPLOYEES"  OR  "INDIVIDUALS  IMMEDIATELY 
UPON  EMPLOYMENT"  SO  THAT  THE  FEDERAL  MINIMUM  W  VGE  I  AW  APPLIES. 

STAFFING  LEVELS 

NUf  .:ng  home  workers  feel  tkat  staffing  levfls  are  a  critical 

INGREDIENT  FOR  QUALITY  PATIENT  CARE  YOU  CAN  MANDATE  TRAINING,  BUT 
WITHOUT  ENOUGH  PEOPLE,  CONSCIENTIOUS  ANP  ^OMPLETE  NURSING  HOME 
CARE  IS  IMPOSSIBLE 

SUFFICIENT  STAFFING  MEANS  SIMPLY  HAVING  ENOUGH  PEOPLE  TO  PROVIDE 
THE  BASIC  KINDS  OF  CARE  ESSENTIAL  TO  RESIDENTS'  HEALTH  AND  WELL- 
BEING,  SUCH  AS  FEEDING,  TOILETING.  AND  BaTHING.  AS  WELL  AS  THE  TENDER 
LOVING  CARE  NEEDED  FOR  THEIR  EMOTIONAL  HEALTH 

THE  MICHIGAN  PATIENT  CARE  SURVEY  FOUND  SHORT-STAFFING  TO  BE  THE 
RULE.  NOT  THE  LXCEPTION  FULLY  ?■'%  OF  THE  RESPONDENTS  REPORTED 
THAT  SHORT-STAFFING  IS  "OFTEN"  A  PROBLEM  AT  THEIR  FACILITY,  AND  21% 
MORE  RESPONDED  THAT  IT  IS  "SOMETIMES"  PROBLEMATIC 
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CHRONIC  SHORT-STAFFING  IN  MICHIGAN  NURSING  HOMES  IS  FURTHER 
CONFIRMED  BY  ROUTINE  STaFF-TO-PATIENT  RATIOS  BELOW  THE  MINIMUN' 
STANDARDS  REQUIRED  BY  THE  STATE  BETWEEN  62%.74%  OF  THE  SURVEY.  J 
FACILITIES  DO  NOT  MEET  THE  MINIMUM  LEVELS  ON  ONE  OR  MORE  SHIFTS  ^ 

NEW  INDUSTRY  STAFFING  PRACTICES  THREATEN  TO  FURTHER  UNDERMINE 
EXISTING  MINIMUM  STANDARDS 

FOR  EXAMPLE.HILLHAVEN  CORPORATION  IN  NORTHERN  CALIFORNI  PROPOSES 
TO  STAFF  UP  DURING  "PEAK  HOURS"  UNDER  THIS  PLAN.  ONE  8  HOUR  SHIFT 
WOULD  BE  ELIMINATED  IN  ITS  PLACE.  WOULD  BE  TWO  4  HOUR  SHIFTS.  ONE 
DURING  THi  MORNING  AND  ANOTHER  SHORT  SHIFT  IN  THE  EVENING.  SO  THE 
HOME  WOULD  HAVE  ENOUGH  STAFF  FOP  PEAK  HOURS TOCOVER  FEEDING  AND 
BATHING  SCHEDULES  SINCE  N'O  NEW  WORKERS  WOULD  BF  HIRED. THIS  MEANS 

CHRONICUNDERSTAFFINGDURINGNON-PEAKHOURS--ESPECIALLY  FROM  10  00 
A  M  UNTIL  3  00  P.M 

ANOTHER    LARGE    NURSING   HOME  CHAIN    -   BEVERLY  ENTERPRISES 
DELIBERATELYSETSITSSTAFFINGPATTERNSTOMEET  BARE-MINIMUM  WEEKLY 
STAFFING  STANDARDS    OUR  SURVEY  SHOWS  THAT  BEVERLY  FACILITIES  IN 


THE  NURSE  AIDE  TO  PATIENT  RATIOS  FOR  THE  DAY.  AFTERNOON.  AND 
MIDNIGHTSHIFTS  EXCLUDE  RNsANDSO  UNDERESTIMATE  ACTUAL  NURSINGTO 
PATIENT  LEVELS  HOWEVER.  THE  SURVEY  FINDS  THAT  NURSE  AIDES  PROVIDE 
THE  OVERWHELMING  MAJORITY  OF  DIRECT  PATIENT  CARE 
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MICHIGAN  TEND  TO  STAFF  AT  LEVELS  10%  BELOW  EVEN  THE  AVERAGE  FOR 
PROPRIETARY  HOMES  ^  IN  11  COUNTIES,  THEY  OPERATE  THE  VERY  LOWEST- 
STAFFED  HOMES 

NATIONWIDE,  THE  INSTITUTE  OF  MEDICINE  STUDY  FOUND  NURSING  HOME 
STAFFINGTO  BE  ALREADY  DANGEROUSLY  BELOW  LEVELS  NEEDED  TOPROVIDE 
EVEN  MINIMAL  PATIENT  CARE.  THEY  CALLED  ON  THE  INDUSTRY  TO  MAKE 
RAISING  STAFFING  LEVELS  ITS  TOP  PRIORITY 

THE  BILL'S  REQUIREMENT  FOR  IMPROVED  NURSING  COVERAGE  IS  A 
SIGNIFICANT  STEP  IN  ADDRESSING  THE  STAFFING  ISSUE  THIS  WILL  HELP. 
ESPECIALLY  IN  IMPROVING  SUPER  VISION  OF  NURSE  AIDES  BUT  IT  DOESN'T  GO 
FAR  ENOUGH  WE  URGE  YOU  TO  ASK  THE  INSTITUTE  OF  MEDICINE  TO  STUDY 
THE  STAFFING  OF  NURSING  HOMES  SUCH  A  STUDY  SHOULD  RELATE  MINIMUM 
NURSING  STAFF  LEVEL  REQUIK  4ENTS(LICENSEDNURSES  ANDNURSE  AIDES) 
TO  RESIDENT  ACUITY  THE  RESULTS  COULD  FORM  THE  BASIS  FOR  SETTING 
FEDERAL  MINIMUM  STAFFING  STANDARDS 

CONCLUSION 

IN  SHORT,  HR  2270  MARKS  A  GIANT  STEP  FORWARD  IN  LONG-OVERDUE 
EFFORTS  TO  UPGRADE  THE  QUALITY  OF  CARt  IN  OUR  NATION'S  NURSING 
HOMES  THIS  BILL  FILLS  MAJOR  GAPS  BY  ENDING  DISCRIMINATION  IN 
SERVICES  ^ND  BY  PROVIDING  FOR  RESIDENT  ASSESSMENTS,  NURSE  AIDE 
TRAINING,  Ur:ANNOUNCED  INSPECTIONS,  AND  AN  ARRAY  OF  NEW  SANCTIONS 
SEIUBELIEVESTHAT  FURTHER  IMPROVEMENTS  -  ESPECIALLY  EVEN  TOUGHER 

4    IBID,  SEIU,  "BEVERLY  ENTERPRISES  IN  MICHIGAN",  PAGES  4-7 
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ANTI-DISCRIMIN  ATION  ADMISSIONS  POLICIES  AND  PERIODIC  STATE  MONITORING 
OF  EMPLOYER-PROVIDED  NURSE  AIDE  TRAINING  PROGRAMS  -  WILL  GREATLY 
ENHANCE  THE  QUALITY  OF  NURSING  HOME  CARE 

I  WANT  TO  TELL  YOU.  FRANKLY.  THAT  I  BELIEVE  ALL  ATTEMPTS  TO  PROVIDE 
HIGH  QUALITY  NURSING  CARE  ARE.  IN  PART.  DOOMED  UNTIL  WE  ADDRESS  THE 
ISSUE  OF  FAIR  WAGES  THE  ISSUES  OF  WAGES  AND  QUALITY  PATIENT  CARE 
ARE  INEXTRICABLY  TIED  TOGETHER  IN  THE  HEALTH  CARE  INDUSTRY.  LOW 
WAGES  AND  INADEQUATE  BENEFITS  ARE  A  RECIPE  FOR  HIGH  TURNOVER  AND 
THE  CONSTANT  CHANGES  OF  STAFF  WITH  LITTLE  EXPERIENCE  IN  NURSING 
HOMES.  MEAN  LITTLE  'CONTINUITY  OF  CARE'  FOR  ELDERLY  PATIENTS  THIS  IS 
THE  KEY  INGREDIENT  IN  PROVIDING  QUALITY  CARE  FOR  THE  ELDERLY. 

THANK  YOU.  I'D  BE  HAPPY  TO  ANSWER  ANY  QUESTIONS  YOU  HAVE  A  .  THIS 
TIME 
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TMLE  1.  SELECTIVE  FINANCIAL  DATA  ON  TOP  HUlSING  HOMES  COMPANIES 

AFTERTAX  PftOFIT  MARGIN 

COMPANY                                       ICDSiZE  1986  1985  198^  1983 

Mver I y  Enterprise                             121  .BOO  2.2%  3.SX  3.3X  3.2X 

HI  I  (haven  Corp.                                   ^.949  3  6X  2.9X  2.5X 

Nwior  Care  Inc.                                    18.105  7.9X  6  9X  6  SX  3.6X 

Owem  lUinois  inc.  16.000  10  OX  12. SX  6.9X  6  SX 
{Hlth  Care  ft  Retire't  Corp  of  A«) 

Uri care  Health  Facility  Inc.                 14.100  2.7X       1.8X  1  IX  O.fiX 

Care  Enterprises  Inc.                           12.025                               1.5X  2.2X  1.0X 

National  Health  Corp                             6,851  6.0X       8.5X  4.7X  3. OX 

SuMiit  Health  LTD.                                 6,406                                5. IX  4.9X  4.4X 


) 

•   Health  Care  and  Retireiaant  Corp.  of  AjaerUa  before  merger  with  (kient  Illinois 
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OPERATING  PROFIT  M/^GIN  PERCENT  Of  REVENUE  FROM  MEDICAID 

1986        1985        1984        1983  1986        1985        1984  1983 


13. IX       16. 2X  15.6X  14.3X  59.0X  59.0X  59.0X  63.0X 

26  OX  25. OX  23. 2X  52  6X  53. 3X  54.6X  57.0X 

20. IX      19. 2X  19. 2X  18. 6X  23. OX  "^-OX  22. OX  26. OX 

20.4X  18.1X  61. OX  60. OX 

13. OX      12. IX  11. 4X  11. 2X  49.0X  50.0X  ;9.0X  51. OX 

12. OX      13. 5X  12. OX  11  2X  53. OX  55.0X  57.0X  61.0X 

20. IX      19.7X  16.2t  15.6X  56.0X  57.0X  59.0X  58.0X 

23. 6X  24.4X  22.7X  57.0X  55. OX  62.0X 
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SEIU  LOCAL  79  NURSING  HOME  PATIENT  CARE  SURVtt' 


TRAINING 

1.     How  much  training  are  nurse  aides  given  before  they  officially  start? 

None         1-3  Davs    «-5  Days    6-9  Days  10-19  Days2(H 

Clatsroom        17  13%       kTm      37  7M       11  ^\  U  17.5%  "TT. 5% 

Floors  »  7%         g1  m       30  m       11  i\  U  111       2  \\ 


2.  Are  new  nurse  aides  ever  given  regular  assignments  before  they  have 
completed  training? 

NEVER       38  (25%) 

SOIMETIMES    75  (50%) 

OFTEN       38  (25%) 

THE  RESPONSE  TO  THIS  QUESTION  INDICATES  WIDESPREAD 
VIOLATIONS  OF  BOTH  THE  LETTER  AND  SPIRIT  OF  MICHIGAN 
REGULATIONS  WITH  RESPECT  TO  TRAINING.  RULE  2002  STATES 
THAT  EMPLOYEES  MUST  BE  VERIFIED  AS  "COMPETENT  TO  PERFORM 
ALL  ASSIGNED  TASKS  PRIOR  TO  THE  TIME  THE  EMPLOYEE  IS 
ASSIGNED  TO  PERFORM  THEM..."  ONE  EXPLANATION  FOR  THIS 
SITUATION  MAY  BE  THAT  MANY  NURSING  HOMES  ARE  SO 
SHORT-STAFFED  THAT  THEY  RUSH  NEW  HIRES  ONTO  THE  FLOOR  SO 
THAT  THEY  MAY  BE  COUNTED  FOR  STAFFING  PURPOSES.  (THE  LAW 
ALLOWS  ANY  NEW  >H  I  RE  TO  BE  COUNTED  AS  MEETING  THE  STAFFING 
REQUIREMENTS). 

3.  Who  provides  training  for  new  aides? 

DON  In-serv.     Dircc,        RNs/LPNs  Aides  Other 

Classroom        »  2S%  36%       11  15. 1^5  5.5%      \k  13%       3  2.5% 

V!oors  ^  5  3  2  53  74%  1 

THE  ANSWERS  INDICATE  THAT  CLASSROOM  TRAINING  IS  PROVIDED 

MOSTLY    BY    TRAINED    AND    LICENSED    PERSONNEL.  THOUGH  12% 

INDICATED  THAT  NURSE  AIDES  PROVIDE  CLASSROOM  TRAINING  AT 

THEIR  FACILITIES.     WHAT   IS  STARTLING.   HOWEVER.  IS  THAT  AN 

OVERWHELMING  MAJORITY  (74%)  INrCA.T  THAT  ON-THE-JOB 
TRAINING  IS  PROVIDED  BY  NURSE  AIDES.  THIS  FIGURE  IS 
CONFIRMED  BY  THE  NEXT  QUESTION: 

4.  Are  nurse  aides  expected  to  provided  on  the  job  training  for  new  hires? 
YES  136  (90%) 

NO     15  (10%) 
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Local  79  Patient  Care  Survey,  Page  2 


5.  Are  nurse  aides  paid  during  their  training? 
YES  105  (70%) 

NO     44  (30%) 

6.  Oo  nurse  aides  have  to  £a^  for  their  training? 
YES     18  (12%) 

NO     134  (88%) 

!Iff1L^!.J"^  RESPONSES  INDICATE  THAT  j^OST  EMPLOYEES  ARE  PAID 
DURING  TRAINING  AND  ARE  NOT  REQUIRED  TO  PAY  FOR  THE  R 
TRAINING,  IT  IS  DISTURBING  THAT  ANY  EMPLOYEeTlRJUED  WORK 
FOR  FREE  OR,  WORSE,  BE  REQUIRED  TO  PAY  FOR  THE  PRIVILEGE  OF 
BEING  TRAINED,  PARTICULARLY  CONSIDERING  THAT  IT  APPEARS 
THAT  NURSE  AIDES  PROVIDE  THE  BULK  OF  TRAINING.  NURSE  A  OES 
ARE  NORMALLY  NOT  PAID  A  PREMIUM  FOR  TRAINING  DUTIES. 

10.    How  would  you  rate  training/orientation  programs  at  your  facility? 

GOOD  25  (16%) 

FAIR     65  (42%) 

POOR  GS  (42%) 

ONLY  16*  RATE  TRAINING  PROGRAMS  AS  GOOD. 


STAFFING 

1.  Is  short  staffing  a  problem  at  your  facility? 
OFTEN       121  (77%) 

SOMETIMES    33  (21%) 
NEVER        3  (2%) 

2.  How  many  patients  are  aides  normally  responsible  for? 

  S-7  8  9-11  12  or  more 


AFT. 

1  to  8 

o 

9  to  11 

1i            13  to  15 

22  20% 

16  or  more 

11  m) 

*  (7ft) 

17  (15.5*)  31  iM\ 

kl  (3ft5.ft) 

MID. 

1  to  1} 

13  to  14 

15            "  to  1«  ■ 

or  more 

S  (5%) 

5  (5ft) 

15  (15%)     36  (36ftl 

38  (34%) 

STATE  NURSING  HOME  REGULATIONS  SET  NURSING  PERSONNEL  TO 
PATIENT  RATIOS  FOR  DAYS,  AFTERNOONS.  AND  MIDNlCHTiS  AT  1  TO 
8,  1  TO  12,  AND  1  TO  15.  THOUGH  THE  ABOVE  REFLECTS  ONLY 
AIDE  TO  PATIENT  RATIOS,  THE  MAJORITY  OF  RESPONSES  FOR  ALL 
THT?tE  SHIFTS  INDICATES  THAT  AIDES  ARE  REGULARLY  ASSIGNED 
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Local  79  Pitlent  Care  Survey.  Page  3 
} 


PATIENT  LOADS  IN  EXCESS  OF  WHAT  THE  STATE  INTENDED  TO  BE 
AN  REASONABLE  PATIENT  LOAD.  62%  INDICATED  DAY  SHIFT 
PATIENT  LOADS  IN  EXCESS  OF  8  PATIENTS:  66%  INDICATED 
AFTERNOON  SHIFT  LOADS  IN  EXCl:SS  OF  12  PATIENTS:  AND  74% 
INDICATED  MIDNIGHT  SHIFT  LOADS  IN  EXCESS  OF  t5  PATIENTS. 
THIS  TYPE  OF  STAFFING  <,REAT«:S  A  SITUATION  WHERE 
CONSCIENTIOUS  AND  COMPLETE  PATIENT  CARE  IS  IMPOSSIBLE.  AS 
REFLECTED  BY  THE  RESPONSE  lO  THE  NEXT  QUESTION: 

5.     Art  thara  things  you  don't  gat  finished  because  you  are  short  staffed? 

YES  132  (86%) 

NO     21  (14%) 

SOME  MAY  ARGUE  THAT  THE  RE^yPOKSE  TO  QUESTION  2  DOES  NOT 
TAKE  INTO  CONSIDERATION  THAT  NURSES  ARE  COUNTED  IN  THE 
STAT^  RATIOS  AND  DO  PERFORM  PATIENT  CARE  DUTIES. 
RESPONSES  TO  THE  FOLLOWING  0»'«=STION  INDICATE  THAT  NURSING 
ASSISTANTS  PROVIDED  AN  OVEk  *^ING  PROPORTION  OF  DIRECT 
HANDS-ON  PATIENT  CARE.  AND  Sh...  c  SUBSTANTIALLY  IN  ALMOST 
ALL  P.'TIENT  C/  ^E  DUTIES. 


6.     Please  Indicate  which  nursing  staff  members  perform  the  following  tasks: 


NURSES 

NURSE 
AIDES 

BOTH 

Charting 

46  (31%) 

10  (7%) 

92  (62%) 

passing  Medications 

i34  im) 

1  m 

8  (5%) 

Tra^ninp  5taTf 

17 

n  i5o%) 

Ik  (38i) 

rvising  staff  ^• 

*  (3%) 

11  (8%) 

Taking  vital  signs 

M  m\ 

Ik  (37%) 

Bathlng/dresslnq 

1  (.5%j 

1i>9  (9ji%) 

9  [5.s%i 

Faading 

1 

(1%) 

137  W\. 

15  (lOli 

Turning 

\k\  WW 

10  (7%) 

Toileting 

i 

(^*) 

U3  (§5%) 

7  15%) 

Making  beds 

US  (96%) 

8  {k\\ 

Caring  Tor  clothing/ 
personal  belongings 

3 

(3%) 

127  (91%) 

9  (6%) 

Oral  care 

1 

{\\\ 

139  (mi 

10  J«l 

Dressing  wounds 

1 

^51} 

F^ysicai  therapy 

U  1 

!5IJ 

55  (5«%) 

39  (29%) 

Recreational  activities 

*  (11%) 

Ik  {»%) 

-   ■  31  (38%) 

Parsing  water 

13$  (93%i 

-       8  (5%) 

Routlna  treatments 

58  (14%) 

39  (32%) 

THESE  FIGURES  CLEARLY  SHOW  TKAT  A  STAFFING  I»R0BLEK:  IS  A 
NURSE  AIDE  STAFFING  PROBLEM.  WORSE  YET,  IN  ADDITION  TO 
PROVIDING  MOST  DIRECT  PATIENT  CARE  ALONE.  AND  SHORT 
HANDED  NURSE  AIDES  ARE  ROUTINELY  ASSIGNED  CHORES  OUTSIDE 
OF  THEIR  NORMAL  NURSING  DUTIES.  THESE  ASSIGNMENTS  MAY  BE 
IN    VIOLATION    OF    STATE    LAW.      WHATEVER    THE    CASE,  THEY 
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^    N5«si\m?s/'  '^'-''''^^^  IMPOSSIBLE  WORKLOAD  SITUATION  FOR 
tZ^r"'  '•""'^'^   ^         ''"""'seeping,    laundry,   or  dietary 


OFTEN       79  fsil) 

SOMETIMES  ,7  (304) 

NEVER       28  (1B%) 


Othtr  p.tl.nt  cr.  problems  cited  by  Local  79's  stewards  were  these: 
Uck  of  .upplle, 

Shortage  of  anens  „5 
Btd  torts 

48  (301) 

Poor  Infection  control  procedures  72  (45%) 

Problems  with  food/meals  5,  ^^21) 

4>rQper  handling  of  medications  30  (i9|^ 


Number  of  fjrvtys  mailed  out:  448 

Number  of  surveys  returned;    159  (35%) 

Number  of  facilities  responding:  97 

Responses  by  job  classification: 
LPN's— ; 

Nurse  Aides— 137 
Dietary  aldes/cooks— 
Housekeeping/ Laundry— 14 
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Mr.  Waxman.  Thank  you  very  much,  Mr.  Sweeney. 
Dr.  Harrington. 

STATEMENT  OF  CH.\RLENE  HARRINGTON 

Ms.  Harrington.  Good  morning,  Mr.  Chairman,  I  am  Charlene 
Harrington  associate  professor  and  associate  director  of  the  Insti- 
tute for  Health  and  Aging  at  the  University  of  Cedifornia  at  San 
Francisco,  and  former  director  of  Licensing  and  Certification  for 
the  State  of  California,  and  a  member  of  the  Institute  of  Medicine's 
Committee  to  study  Nursing  Home  Regulation. 

I  am  pleased  to  appear  before  the  committee  on  behalf  of  the 
American  Nurses'  Association  and  its  188,000  members  to  discuss 
our  concerns  regarding  H.R.  2270. 1  am  accompanied  by  Tom  Nick- 
els, the  ANA's  legislative  director. 

H.R.  2270  contains  provisions  that  we  believe  wi'l  improve  the 
quality  of  life  for  those  who  reside  in  nursing  homes.  Briefly  I 
would  like  to  mention  four  such  provisions. 

One,  the  ANA  supports  a  number  of  the  provisions  related  to 
nurse  training.  The  requirements  that  nurses  aides  must  undergo  a 
training  program  and  demonstrate  competency  prior  to  providing 
services  represent  a  positive  step  for  the  improved  care.  Inservice 
training  and  regular  performance  reviews  will  greatly  enhance  the 
quality  of  care  that  nursing  assistance  provide. 

Second,  the  inclusion  of  a  resident  s  assessment  program  is  a 
vital  component  of  the  legislation.  High  quality  of  care  is  depend- 
ent upon  careful  assessment  of  each  individual's  physical,  mental, 
and  social  status.  We  concur  with  the  provision  of  H.R.  2270  which 
mandates  that  a  registered  nurse  be  trie  individual  responsible  for 
coordination  of  the  assessment. 

To  make  the  resident  assessment  reflect  the  resident's,  patient 
care  needs,  it  is  critical  that  such  assessments  be  conducted  upon 
entry  to  the  facility,  and  every  3  months  thereafter,  and  at  any 
sign  of  a  significant  change  in  the  patient's  condition. 

Third,  we  commend  the  sponsors  for  addressing  the  issue  of  dis- 
crimination against  individuals  who  must  rely  upon  public  financ- 
ing. While  all  those  residing  in  nursing  homes  will  be  assured 
equity  in  terms  of  bed  holds  and  transfers,  H.R.  2270  does  not  ad- 
dress the  need  for  protection  against  discrimination  or  admission  to 
the  nursing  home. 

Current  practices  which  favor  self-paying  residents  over  those 
who  must  rely  upon  Medicaid  are  inequitable.  We  urge  the  commit- 
tee to  reconsider  this  provision. 

Four,  the  ANA  strongly  supports  the  elimii..  .on  of  the  SNF, 
TCF  distinction  in  this  legislation.  As  the  lOM  report  pointed  out,  a 
sur/ey  on  a  State-by-State  basis  showed  that  there  waij  a  negligible 
difference  in  the  level  of  care  needed  by  patients  in  either  an  SNF 
or  an  ICF  l  icility. 

Mr.  Chai  'man,  regrettably  we  believe  that  one  of  the  most  im- 
portant reforms  needed  in  improving  the  quality  of  care  for  nurs- 
ing home  residents  is  missing  from  this  legislation.  We  must  focus 
on  the  primary  reason  residents  are  in  nursing  homes,  that  is,  that 
they're  there  to  receive  nursing  care.  It  is  our  view  that  true  qual- 
ity of  care  cannot  be  delivered  without  adequate  staffing. 
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The  lOM  study  stated  that  one  of  the  major  factors  affecting 
quality  of  care  and  quality  of  life  in  nursing  homes  is  both  the 
number  and  the  quality  of  nursing  staff.  This  study  affirmed  that 
adequate  nurse  staffing  should  be  the  top  priority  issue  in  nursing 
homes.  Quality  of  care  cannot  be  provided  without  at  least  having 
one  R.N.  on  duty  to  supervise,  deliver,  and  evaluate  nursing  care. 

There  is  a  long  history  of  under  staffing  in  nursing  homes.  Ac- 
cording to  the  lOM  study:  "Staffing  patterns  vary  across  the  coun- 
try, but  for  the  most  paH  there  are  inadequate  numbers  of  nurses 
to  provide  minimum  care  needed." 

And  we  are  experiencing  an  increase  in  the  aging  population;  in 
the  number  of  patients  that  need  skilled  nursing  care  as  a  result  of 
prospective  payment;  and  in  the  number  of  frail  elderly  with  multi 
chronic  conditions  who  need  nursing  care. 

All  of  these  factors  inc-ease  the  need  for  increasing  the  regis- 
tered nurse  staffing  levels  in  nursing  liomes. 

H.R.  2270  provides  for  R.K.  coverage  on  the  day  shift  only  in 
SNF  and  ICF  facilities.  This  would  result  in  patients  not  receiving 
R.N.  care  two-thirds  of  the  time.  The  ANA  believes  that  at  a  mini- 
mum, at  least  one  registered  nurse  shoulJ  be  on  duty  in  all  nursing 
homes  on  a  24-hour  per  day  basis,  7  days  a  week  in  order  to  ad- 
dress the  needs  of  the  patients. 

We  believe  that  this  additional  requirement  would  cost  the  Fed- 
eral Government  approximately  $20  million.  Such  a  provision  must 
be  a  component  of  H.R.  2270  if  the  bill  is  to  accomplish  its  primary 
purpose,  which  is  to  improve  both  the  quality  of  care  in  the  daily 
lives  and  the  health  status  of  the  residents. 

This  position  is  supported  by  over  20  consumer  and  provider  or- 
ganizations including  the  National  Citizens  Coalition  for  Nursing 
Home  Reform,  and  the  AARP. 

Again,  we  commend  you  for  sponsoring  this  proposal.  We  feel 
that  H.R.  2270  will  greatly  enhance  the  quality  of  health  care  in 
nursing  homes,  but  we  believe  the  bill  does  not  go  far  enough  in 
addressing  adequate  staffing.  If  we  want  to  ensure  true  ialit>,  we 
must  provide  sufficient  registered  nursing  resources. 

Thank  you. 

[Testimony  resumes  on  p.  383.] 

[The  prepared  statement  of  Ms.  Harrington  follows:] 
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TESTIMONY 


of  the 


AMERICAN  NURSES'  ASSOCIATION 


Mr    Chalnnan,  I       Charlene  Harrington.  Associate  Director  of  the  Initltute 


also  A  menber  of  che  coaml..tee  that  generated  the  Institute  of  Medicine's  (loM) 
report.  Improving  t:hr  Quality  of  Care  In  Nursing  Homaa.  which  In  part,  has 
generatttd  congressional  Interest  In  this  Issue  I  appear  today  on  behalf  of  the 
Anerlcan  Nuraes'  Association  (ANA)  and  Its  186.000  members  to  present  our  views 
on  the  Issue  of  nursing  hone  reform,  and  the  proposals  embodied  In  H  R  2270,  che 
"Medicaid  Nuralng  Home  Quality  Care  Anendmenta  of  19  "  Va  are  acutely  aware  of 
the  need  for  reform  In  aeveral  key  aapecta  of  long-term  Institutional  health  care 
delivery,  and  we  connend  the  Congress  for  commlsalonlng  the  Institute  of 
Medicine's  (loM)  report  on  Improving  the  quality  of  care  provided  in  nursing 
homes . 


In  May  1981,  the  Health  Csre  Flnsnclng  Admlnlstrstlon  (HCFA)  proposed  a 
relaxation  of  certain  requirements  of  the  certification  process  which  nursing 
hores  must  undergo  In  order  to  certify  their  eligibility  for  payment  and 
participation  In  the  'ledlcare  and  Medicaid  programs  Thla  movement  toward 
deregulation  of  the  nursing  home  Industry  was  due  In  part  to  the  Admlnlatratlon' a 
belief  that  less  federsl  Intervention  would  allow  the  market  to  sat  new  atandards 
for  the  availability  of  services  ss  well  aa  thm  quality  of  care  Th-  nuralng 
home  Industry  ^eneriilly  supported  this  goal  of  easing  annual  Inspection  and 
certification  requirements  for  facilities  with  a  good  record  of  compli«.ice 

However,  consumer  groups,  state  ageicles,  and  sor^e  health  care  provider 
organlzatlona.  Including  the  ANA,  strongly  opposed  the  recommendatli  s  proposed 
by  HCFA      In  particular,  efforts  to  change  staffing  requirements  met  strong 
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opposition  by  the  health  care  community 

HCFA  abandoned  several  of  its  more  contentious  proposals  after  -*  public 
outcry  Subsequent  regulations  Issued  In  1982  would  h,  i  reduced  the  frequercy 
of  provider  surveys,  iuced  subsequent  Inspections  for  nursing  homes  that  ha  a 
poor  re'.ord  of  coapllance,  and  shifted  the  responsibility  of  government  oversight 
to  the  Joint  Comnlsslon  on  the  Accreditation  of  Hospitals 

Partially  as  a  result  of  HCFA's  efforts  ro  lessen  the  regulatory 
rwponalb 111 ties  of  providers,  the  congress  Imposed  a  ten  month  moratorium  on  the 
lapleaantatlon  of  regw  atory  proposals  :n  addition.  Congress  ordered  HCFA  to 
Met  further  with  regulators,  p-ovlders,  and  consumers  to  develop  a  mutually 
■^^••d  upon  method  to  Improve  the  survey  process 

During  the  ten  month  moratorium,  a  coalition  of  providers,  health  care 
orgenlzatlona,  nursing  home  residents,  and  con.  _mier  groups  developed  A  Consumer 
SfUaont  gf  PMrclPfllj  for  the  Nuraln^  Home  Regulatory  S^.»r^ni  which  was 
coordinated  under  the  leadership  of  the  National  Citizens'  Coalition  for  Nursing 
Home     Reform  This     policy     statement,     endorsed     by     forty- four  national 

orgenlzatlons ,  urged  the  Incorporation  and  developmrnt  of  a  survey  ^rocess  that 
focueed  upon  actual  patient  outcomes  rather  than  an  analytical  estimation  of  a 
facility's  ability  to  provl<f^  proper  care  for  nursing  home  residents 

At  the  end  of  the  moratorium,  HCFA  contracted  with  the  Institute  of  Kedlclne 
to  conduct  e  study  of  nursing  hope  regulation,  which  took  22  months  to  complete 
This  study,   and  subsequent  legislation  Introduced  by  Mr    Dlngell  and  Mr  Waxman, 
H  R    2270,  are  the  focus  of  our  comments  today 

COMMENTS  ON  MjV,n;^R  pROVISIONg 

PrOVlalons  of  Registrar*..!  NyrfflTIg  ^fP'Kft'i 

Nursing  Is  the  basic  unit  of  care  In  nu»-sing  homes      The  quality  of  care  In 
a  nursing  home  Is  directly  dependent  upon  the  presence  of  an  adequate  number  of 
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registered  nursing  staff  co  assess,  plan,  provide,  and  evaluate  ^he  care  reouire- 
nents  of  each  resident  Registered  nurses  are  the  most  appropriate  'lealth 
providers  to  assure  safety,  comfort .  and  maximum  utilization  of  family  resources 
to  the  advantage  of  patients,  while  at  the  same  time  providing  high- technology 
therapies,  rehabilitation,  and  management  of  chronic  disease 

While  currently  60-90  perc  it  of  the  direct  care  In  nursing  homes  is 
provided  by  nursing  assistants,  these  assistants  cannot  substitute  for  registered 
nurses  According  to  standards  of  practice,  registered  nurses  In  nursing  homes 
are  legally  and  ethically  accountable  for  nursing  care  delivered  In  these 
settings  This  respcnslblllty  Includes  the  care  provided  by  the  nursing 
assistants  Moreover,  the  Implementation  of  the  prospective  payment  system  In 
the  acute  care  setting,  wl^h  earlier  discharges  has  resulted  In  more  acutely  111 
patients  being  admitted  vxth  more  complex  needs  These  increased  levels  of 
patient  acuity  with  the  accompanying  Increased  demand  for  hl-tecb  care  call 
attention  to  the  need  for  more  registered  nurses  In  nursing  homes  Nurses  must 
posseas  not  only  the  technological  skills  to  monitor  fluctuating  physical 
conditions,  along  with  equipment  such  as  enteral/parenteral  Infusion  pumps  and 
respirators,  out  also  make  many  of  the  critical  clinical  judgments  relative  tc  a 
patient's  well-being 

As  the  demand  for  Institutional  long-term  care  continues  to  grow,  the  demand 
on  Che  nursing  profession  corrv'spondlngly  Increases  to  meet  that  demand  To 
address   this  need,   more  staffing  studies  must  be  undertal^en  to  develop  ways  to 
determine   cppropriate    staffing   requirements    to   meet    thz  varylp-r  nursing  rare 
requirements  In  the  nursing  home  population 

Therefore.  ANA  has  made  the  following  recommendations 

I.  Regulations  which     .  .ress  the  delivery  of  safe  and  effective  nursing 

care  to  nursing  home  patients  will  be  based  on  ratios  of  patient 
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VIII 


care  nted;  hours  of  care  needed,  and  nu.Tbers  of  registered  nursing 
staff  for  Che  provision  of  safe  and  effecti-'e  care, 

II  Registered  nursing  services  will  be  provided  24  hours  a  day,  seven 
(7)  days  a  week, 

III  Staffing  and  reiinburseinent  in  nursing  homes  will  be  based  on  a  case 
mix  classification  system  accurately  reflecting  the  intensity  of 
patient  nseds. 

IV  Every  nursing  home  will  have  a  full-tir.e  registered  nurse  as 
director  of  nursing  who  is  accountable  for  the  quality  of  nursing 
care  provided  in  the  facility, 

V  In  addition  to  Che  director  of  nuxsing.  every  nursing  hom«  -vUl  have 
at  a  mininua  a  registered  nurse  on  each  shift  who  is  available  to 
plan,    discuss,    and   evaluate   plans    of   care,    or   to    provide  direct 


care , 

VI 


All    nuising   home    patients    will   have    access    to    the    services  of 
clinical  nurse  specialists  or  nurse  practitioners      Staffing  will 
not  be  decreased  during  hours  when  the  cl.nic^l  nurse  specialists  or 
nurse  practitioners  are  in  the  facility. 

Payment  for  the  services  cf  clinical  nurse  specialists  or  nurse 
practitioners  will  be  provided,  pa.ticularly  with  respect  t.  the 
delivery  of  care  to  patients  in  nursing  homes 

Every  nursing  home  will  m^ke  provision  for  a  registered  nurse  who  i, 
responsible  for  staff  development      Staff  development  programs  will 
provide     ongoing     education     and     training     based     on  systematic 
evaluation  of  staff  learning  needs 
We    are    concerned    that    H  R      2270    has    fai  .d    to    pi.vide     for  adequate 
registered   nurse    staffing        While    the    legislation    elevates    the    RN  staffing 
requirements  of  intermediate  care  facilities  (ICFs)  to  those  of  skilled  nursing 
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facilities  (*!NFs),  wc  feel  that  the  presence  of  an  RN  on  the  day  shift  alone  Is 
Inadequate  In  addressing  the  needs  of  nursing  home  residents  H  R  2270  Is  a 
retreat  froa  Its  predecessor  of  the  99th  Congress,  H  R  5450,  which  mandated  a 
linlBua  of  one  registered  nurse  in  all  facilitiea,  24  hours  a  day,  seven  days 
v««k  Whila  we  are  sensitive  to  the  costs  associated  with  such  a  provision,  we 
cannot  overlook  the  fact  that  nursing  homes  are  in  existence  primarily  to  provide 
Just  that       nursing  care 

Regrettably,  we  believe  that  one  of  the  most  important  reforms  needed  in 
improving  the  quality  of  life  for  nursing  home  residents  is  missing  from  the 
legislation.  It  is  our  view  that  true  quality  cannot  be  delivered  without 
adequate  staffing  in  both  skilled  nursing  facilities  and  intermediate  ca/e 
facilities  Under  current  law,  such  minimuni  stiffing  requirements  are  sorely 
lacking,  so  that  it  is  possible,  (and  too  often  the  case)  that  there  is  not  even 
one  registered  nurse  in  a  SNF  two  thirds  of  the  time,  and  in  an  ICF  virtually  all 
the  time  We  cannot  see  horf  quality  care  can  be  provided  to  the  frail  elderly  in 
nursing  homes  without  at  least  one  R  N  on  duty  to  supervise,  evaluate  and 
deliver  nursing  i^ri  The  ir.cl-sicr.  of  a  requirement  that  the  services  of  a 
regiscerea  nurse  be  provided  on  a  24-hour- a-d*y  basis  would  ensure  that  nursin 
home  residents  receive  the  necessary  health  care  ser^/ices  to  which  they  are 
entitled  The  ANA  belir.es  that  this  should  be  a  component  of  the  legislation  in 
order  to  accomplish  the  primary  purpose  of  the  bill  which  is  to  enhance  the 
quality  of  both  the  dally  lives  and  health  care  status  of  the  residents  This 
position  is  also  supported  by  over  twenty  national  consume"  and  provider 
associations  including  the  N.  ^  .n^^  Citizens  Coalitio.  for  Nur-.ing  Home  Reform 
and  the  American  Association  of  Retired  Persons  Therefore  we  urge  the 
subcommittee  to  amend  H  R  2270  to  mandate  around-the-clock  registered  nurse 
services  in  both  SNFs  and  ICFs 
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HanUatPrv  Training  for  N-ursir.e  Assistants  In  Nursing  Homes 

As  stated  earlier,  currently  80-90  percent  of  the  direct  care  provided  in 
nursing  hones  is  provided  by  nursing  assistants  Many  of  these  nursing 
assiftsnts  have  little  or  no  formal  training,  and  turnover  rates  are  high  While 
seventeen  states  have  mandated  training,  there  are  no  federal  requirements  for 
qiialifi  rions  and  training  of  nursing  assistants  Th  Institute  of  Medicine  has 
recomended  a  federal  standard  be  established  which  requires  that  ail  nursing 
assistants  complete  a  pre -service  st^te  approved  training  program 

The  ANA  oelieves  that  a  fc  eral  standard  needs  to  be  established  that 
requires  demonstrated  competency  in  basic  nursing  tasks,  inter-personal 
coamunication  skills,  and  knowledge  of  residents'  rights  prior  to  providing 
direct  care  tc  residents  as  r.ursing  home  employees  A  pre- service  training 
progran  and  performance  measuremenr  mechanism  would  best  be  established  and 
administered  by  organized  nursing  services  m  each  facility,  or  in  other 
appropriate  and  approved  settings  The  state  survey  for  licensure  of  the  facility 
s-ould  require  evidence  that  nursing  assistants  have  completed  a  preservice 
training  program  prior  to  delivering  direct  care  to  residents 

Registered  nurses  guided  by  the  profession's  standards  of  practice,  are 
legally  and  ethically  accoun-able  for  the  nursing  care  delivered.  Incluj.ng  the 
care  provided  by  the  nurses'  designated  assistants  Therefore,  there  should  be 
evidence  that  a  qualified,  registered  nurse  is  responsible  for  the  staff 
development  program  which  provides  nu-sing  assistants'  training  The  program 
shall  be  required  by  the  state  agency  which  has  been  given  the  aathority  to 
implement  HCFA  regulations  an  license  the  facility  In  addition  To  the  pre- 
service training,  newly  employed  nursing  assistants  should  receive  ai  orientation 
to  the  facility  and  to  the  residents  ftr  whom  they  will  provide  cire  Specific 
additional  training  m  special  care  areas  such  as  Alzheimer's  Jmts  and  Blind 
Rehabilitation  Units  should  be  pro/ided  as  appropriate  for  the  -pecific  setting 
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Ongoing  continuing  education  and  training  should  be  provided  to  all 
nursing   assistants   under    the    supervision   of   a   registered   nurse    in   order  to 
OAlntaln,   reinforce,  and  upgrade  care -giving  skills  throughout  employment  This 
should  be  demonstrated  by  reg\ lar  performance  measurement 

ANA  supports  •  number  of  the  nurse  assistant  training  provisions  Included  In 
H.R  2270  The  requirement  that  nurse  aides  must  receive  a  training  program  and 
■ust  be  competent  prior  to  providing  nursing  services  Is  a  positive  step  toward 
improved  care  Although  the  bill  states  that  the  nurse  aide  does  not  need  to 
complete  a  training  program  prior  to  delivering  services,  It  states  that  '.hr 
nurse  asslstent  must  be  competent  to  provide  the':e  services  ANA  would  prefer 
that  nurse  assistants  complete  the  training  program  and  be  tested  for  competency 
before  providing  service  It  will  be  difficult  to  deLermlne  what  the  nurse  aide 
Is  competent  *n  If  they  ha\e  not  completed  the  training  There  is  a  fine  line 
between  completing  a  program  and  being  competent  to  provide  nursing  services 

We  also  support  regular  performance  reviews  and  regular  In-service 
training  for  assistants,  and  the  establishment  by  the  Secretary  of  minimum 
standards  for  a  nursa  assistant  training  program.  Bot.  provisions  will  help 
Improve  the  skills  of  nurses  assistants  We  would  also  recomme.  d  a  minimum 
nuaber  of  hours  for  training  assistants,  to  be  160  hours  Also,  the  bill  should 
Include  competency  testing  that  demonstrates  basic  clinical  nursing  skills  by 
nurae  aidea  before  delivering  patient  care  The  determination  of  competency 
should  be  based  on  demonstration  ;f  basic  nursing  skills 

Finally,  we  ar,  somewhat  confused  by  the  use  of  the  term  "nursing  service 
personnel"  We  are  accustomed  to  discussing  nursing  assistants  or  nurses'  aides, 
rather  that  nursing  service  personnel  We  are  also  confused  as  to  whether  this 
term  is  Intended  to  include  registered  nurses  and  licensed  practical  nurses 
While  Section  ^921  (b)  (5)  seems  clear  in  this  regard,  Section  (t)  (1)  does  not 
The  subcommittee  may  want  to  consider  utilizing  the  more  traditional  terminology 
of  nurses'  aides  or  nursing  assistants  rather  than  "nursing  service  personnel" 
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Residents'  ft?g??«r"?r"-? 

ANA  supports  rhe  provision  that  residents'  assessments  be  conducted  at  or 
prior  to  admission,  periodically,  and  promptly  af;er  each  significant  change  in 
the  resident's  physical  or  mental  condition  High  quality  ca>-e  Is  dependent  or 
the  careful  assessment  of  each  resident's  physical,  mental,  and  psychological 
status  Since  assessing  a  patient's  health  status  Includes  the  analysis  and 
evaluation  of  data,  and  the  use  of  independent  judgement  In  performing  the 
analysis  and  evaluation,  we  concur  with  th'  provision  of  H  R  2270  which  requires 
that  a  registered  nurse  be  Identified  as  the  Individual  responsible  for  the 
coordination  of  the  assessment  However,  it  is  critical  that  residents  receive 
continued  assessments  eve*-y  3  months  Instead  of  annually  as  Indicated  li.  the 
bill 

The  assessment  of  a  patient  falls  within  the  professional  registered  nurse's 
scope  of  practice  In  determining  a  patient's  functional,  physical,  mental,  and 
psychosocial  status,  the  following  factors  are  assessed  normal  responses  to  the 
aging  process,  physiological,  sociological  and  emotional  states.  Independent 
performance  of  activities  of  everyday  living,  perception  ai-d  satisfaction  with 
current  health  status,  inrilvidual  patterns  of  coping,  modes  of  communication, 
health  goals,  and  prior  life -style 

It  Is  our  understanding  that  the  Intent  of  tlie  resident's  assessment  Is  not 
Just  to  collect  data  o..  a  patient's  health  status,  such  as  height  and  weight,  but 
to  determine  a  resident's  change  In  potential  health  status  and  to  make  any 
necessary  changes  In  the  care  plan  and  the  services  delivered  Such  assessments 
demand  the  expertise  of  registered  nurses,  and  we  are  pleased  that  the  bill 
recognizes  this  fact 

Registered    nurses    are    educated     to    perform    careful    and  comprehensive 
assessments  that  are  critical  to  the  delivery  of  high  quality  care  to  nursing 
home  resldet-s      Caieful  assessments  oerformed  by  registered  nurses  can,  through 
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early  detection  and  and  Intervention,  act  to  reduce  compilations  ^^nd  possible 
hospitalizations  These  assessments  can  also  reduce  complications  and  promote 
rehabilitation  Further,  such  f  .  assessment  will  lead  to  the  most  efficient 
utilisation  of  i^sources  such  as  time,  personnel,  and  finances.  This  could 
significantly  contribute  to  a  decrease  In  health  care  costs 

Ve  arf  concerned,  however,  with  the  provisions  of  Section  1921  (h)  (4)  (A) 
that  would  penalize  registered  nurse  for  willingly  and  knowingly  falsifying  a 
residents'  assessment  with  a  civil  penalty  of  not  more  tuan  $1,000  While  we 
believe  such  conduct  should  not  go  unpunished,  It  Is  the  facility.  In  the  person 
of  the  administrator,  who  has  the  responsibility  for  the  care  delivered  by  the 
employees  they  hire  Thus,  any  sanctions  or  penalties  should  apply  to  the 
facility  or  administrator  who  actually  controls  the  care  provided 

Such  penalties  place  an  undue  and  unfair  burden  on  the  registered  nurse, 
whose  annual  average  salary  Is  $19,000  The  law  does  not  nomally  place  such 
heavy  burdens  on  employees  who  receive  such  modest  salaries  Also,  we  do  not 
believe  an  Individual  should  be  penalized  for  actions  they  cannot  control  A 
common  problem  In  nursing  homes  Is  Inadequate  staffing,  which  Is  controlled  by 
the  cM^f  executive  officer  or  nursing  home  administrator.  The  employer/employee 
relationship  Is  often  characterized  by  pressura  and  Intimidation  It  Is  quite 
likely  that  pressure  will  be  placed  on  registered  nurses  to  certify  residents' 
assessments  without  being  given  sufficient  time  or  staff  to  validate  the 
assessment  This  provision  Is  unfair  to  ^he  employee,  and  does  not  place  the 
responsibility  on  the  Individual  truly  In  char^'.e  of  the  facility 

Elimination  of  SNF/ICF  D<.t:inct^tQn 

Although  current  regulations  governing  the  delivery  cf  services  to  nursing 
home  residents  allow  for  a  distinction  between  the  levels  of  care  provided  In 
SNFs  and  ICFs,   this  distinction  has  been  blurred  to  the  point  of  rendering  the 
differentiation  between  these  two  levels  of  care  meaningless     While  Intermediate 
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car*  faclllcles  cheoreclcally  exist  Co  serve  residents'  dally  living  needs,  In 
Buny  Instances  they  are  faced  with  residents  needing  a  full  range  of  nursing 
•arvlces,  slallar  to  those  provided  In  a  skilled  nursing  facility 

As  tha  loM  study  stated,  when  services  r^^ovlded  at  both  facilities  were 
aurvayad  on  a  state -by- state  basla.  It  bacaae  Imnedlately  evident  that  there  was 
a  negllglbla  difference  In  the  level  of  residents'  needs  The  primary 
dlffaranca  between  a  SNF  and  an  ICF  Is  the  level  of  nursing  care  provided  to  the 
patlanta  SNFa.  by  regulation,  must  have  a  registered  nurse  on  duty  during  the 
day  ahlft  only,  while  iCFs  are  only  required  to  have  one  licensed  nurse  on  duty 
during  tha  day  shift  The  loM  study  has  shown  that  the  presence  of  a  registered 
nurse  In  either  type  of  facility  Is  necessary  regardless  of  the  distinction 
between  an  ICF  and  a  SNF 

Presently,  there  Is  Insufficient  re^  ^tered  nurse  staff  to  respond  to  the 
Increasing  Intensity  of  patient  care  needs  While  nursing  Is  the  acknowledged 
baalc  unit  of  cara  In  n»rslng  homes,  currently  less  than  eighty  percent  of  rhe 
raglatared  nurse  work  force  supervise  nursing  home  patients  Only  15  percent  of 
nurttnf  hPM  ftmpl^/Yees  <re  reglatared  nurses  This  translates  Into  one  (1)  RN 
per  100  patlenta  In  nursing  homes  In  contrast  to  one  (1)  RN  per  4  5  patients  In 
acuta  care  facilities  Nursing  home  residents  receive  an  average  of  12  5  minutes 
of  RN  care  par  2U  hours 

Adequate  delivery  of  care  In  the  nursl  -.g  home  requires  planning,  direction, 
action,  and  aupervlslon  by  registered  nurses  Such  care  must  Include  Initial 
and  on- going  assessment  of  the  patient' s  physical  and  psychological  health 
statua;  planning  and  Implementing  care  either  directly  or  through  supervision  of 
nonprofessional  personnel,  a*--*  evaluation  and  modification  of  the  plin  as 
Indicated.  Moreover,  the  i  ofesslonal  nurse's  role  includes  patient  and  family 
teaching,  staff  developmen*,,  and  management  responsibility  In  providing  nursing 
care. 

Wff  believe  thdt  ICFs  have  proliferated  In  part  due  to  the  fact  that 
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individual  states  are  permitted  to  develop  tne  criteria  which  determine  whether  a 
facility  is  an  ICF  or  SNF  Subsequently,  because  regulations  mandate  that  .^r  SNF 
be  paid  nore  per  patient  than  an  ICF,  and  states  understandably  want  to  minimize 
their  financial  outlays  for  these  services,  the  financial  incentives  to 
catagorize  a  facility  as  an  ICF  are  apparent  and  present  substantial  pressures 
upon  state  officials  to  do  so 

In  reality,  both  ICFs  and  SNFs  care  for  similar  patient  populations  with 
similar  needs  The  administrative  distinctions  between  the  twr.  are  not  evidenced 
In  re«l  vorld  situations  Therefore,  we  support  t'ne  removal  of  this  distinction 
in  H  R    2270  which  will  provide  for  the  establishment  of  one  level  of  care 

Residents'  Riyhts 

The  ANA  is  pleased  to  see  a  patient's  bill  of  rights  incorporated  into  the 
legislatior.  We  believe  that  such  basic  rights  a-  chocking  one's  own  health  care 
professionals  and  the  right  to  be  informed  r^gir^ing  prescribed  treatments  and 
plans  of  care  are  basic  hunan  rights  that  should  not  be  infringed  upon  The  fact 
that  individuals  reside  in  nursing  homes  in  no  way  lessens  their  basic  rights  as 
citli:ens 

Personal  autonomy  cannot  b«  minimalized  merely  because  an  individual  resides 
in  a  nursing  home  Nursing  home  administrators  have  an  obligati->n  to  assure  a 
high  degree  of  quality  of  life  to  residents  A  basic  sense  of  self  esteem  is 
essential  to  an  individual's  well  being  Further,  the  facili'i,y  should  be 
obligated  to  promote  a  meaningful  interchange  among  residents  as  well  as  promote 
as  much  independence  «nd  opportunity  for  choice  as  possible 

The  National  Citizen's  Coalition  for  Nursing  Home  Reform  conducted  a  study 
which   solicited  nursing  hone   resident;*'    views   or  quality  of  care  Residents 
responded  that  they  place  the  greatest  importance  on  qualifications,  competence, 
attitudes,   and  feftlings  of  staff      These  tindings  indicate  that  residents'  self 
image  depends  to  a  great  extent  upon  the  manner  in  which  theV  are  treated  as 


ERIC 


380 


-  12  - 

Individuals  by  the  facilities'  staff 

The  ANA  believes  that  protection  of  patient  rights  will  require  a  great 
dagrea  of  enforcement  At  limes .  nursing  homes  here  compromised  some  of  these 
individual  rights  In  order  to  expedite  responsibilities  This  cannot  be 
tolerated  No  Individual  must  be  forced  to  sacrifice  any  basic  humLn  rights  In 
order  to  receive  Institutional  care  This  Is  a  critical  component  of  the 
legislation,  If  basic  rights  are  not  assured  other  provisions  of  the  bill  will 
be  greatly  din  nlshed  In  their  ability  to  raise  the  standards  of  care  In  a 
nursing  home 

Survey  and  r.»rMf tcatlon  Proceaa 

We  are  pleased  to  see  that  H  R  2270  requires  a  strengthening  of  the  nursing 
home  survey  and  certification  process  H  R  2270  will  be  instrumental  In 
assisting  HCFA  to  Implement  the  new  Long  Term  Care  Survey  This  newly  developed 
survey  tool  shifts  the  emphasis  of  surveys  away  from  paper  compliance,  which  Is 
based  upon  review  of  nursing  home  records,  to  the  direct  observation  of 
residents  This  will  undoubtedly  prove  to  be  a  superior  Instrument  for  assessing 
residents'  health  care  needs  as  well  as  quail tv  of  life  factors 

We  would  suggest  that  language  xn  the  bill  specify  members  of  the  survey 
team,  providing  for  a  representative  of  appropriate  health  care  end  social 
disciplines  Registered  nurses,  social  workers,  and  physicians  are  among  those 
trained  clinically,  as  well  as  academically,  to  perform  the  survey 

While  we  are  pleased  to  note  that  H  R  2270  u^a  provided  for  a  formalized 
survey  and  certification  process.  It  could  be  strengthened  In  order  to  ensure 
that  residents  of  nursing  homes  are  provided  with  an  adequate  living  environment 
By  Incorporating  the  current  survey  system  In  lieu  of  the  "Standard  Survey",  the 
patient  outcome-orientation  of  the  svrvey  would  more  accurately  reflp:t  the 
overall  quality  of  care  provided  rather  thart  the  traditional  "paper  compliance" 
procedures 
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We  are  also  concerned  chat  fhere  ni^\  be  a  nidden  iticenci  e  for  the  standard 
surv'evs  to  vipld  positive  oiitcomes  Because  "Fxtended  and  Follow-up"  survevs 
would  onlv  be  conducted  if  the  results  of  the  "Standard  Surve\ "  showed  thrt  a 
facility  had  provided  poor  quality  car«  there  is  i  finar.cial  incentive  to 
discourage  "Standard  Survey''  outcomes  chat  would  demonstrate  '  .e  ,.eed  for 
subsequent  "Extended  Surveys"  Bv  initiallv  utilizing  the  eMSCing  survey 
system,  we  will  help  to  ensure  that  nurs ing  horre  res i dents  are  trulv  rece iving 
the  services  to  which  they  are  entitled  and  that  the  facility  is  in  compliance 
with  the  other  provisions  embodied  in  H  R  2270 

Discrimination 

We  are  pleased  that  H  R  2270  has  provided  Medicaid  beneticiaries  with  protection 
from  discrimination  by  nursing  home  facilities  on  the  basis  cl.  their  ability  to 
pay  in  the  areas  of  bed-holds  and  readmiss ions  However,  we  are  concerned  that 
the  bill  does  not  address  discrimination  regarding  initial  admissions  policies 
Without  any  standardization  of  admission  policies  regarding  "self-paying"  versus 
Medicaid  sponsored  beneficiaries,  nursing  homes  will  continue  to  favor  those 
individuals  who  can  afford  to  pay  more  for  these  same  services  over  those  who 
must  lely  upon  public  financing  of  their  care  Such  inequitable  policies  promote 
unacceptable  discrimination  polic-es 

We  urge  the  committee  to  consider  the  provisions  of  H  R  1^9,  introduced  by 
Representative  Gallo  (R-NJ),  which  would  rectify  this  problem  H  R  159  simply 
requires  that  nursing  homes  make  av;»ilable  within  each  facility  at  least  the 
average  portion  of  beds  available  in  the  entire  st-'te  to  Medicaid  patients  It  is 
our  understanding  that  this  ^jollcy,  currently  in  effect  in  the  state  of  New 
Jersey,  has  had  a  po*^itive  effect  on  access  to  nirsing  home  care,  and  has 
lessened  the  time  Medicaid  beneficiaries  must  wait  for  an  available  bed 
Congre«"s  must  address  the  issue  of  equitable  access  to  nursing  home  facilities 
regardless  of  method  of  Payment  in  order  to  make  any  nursing  ^"ome  reform  bill 
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Conclusto^ 

In  suiniiary,  Mr    C\airman.  we  believe  that  H  R    2270  rep  esents  an  excellent 
starting    point    for   the    deliberations    on   nursing   ho       reform        In   our  view, 
passage  of  n,any  of  the   provisions   in  this   legislation  would  improve  the  quality 
of  life  of  nursing  home  residents 

However,  ve  do  not  think  H  R  2270  is  enough  We  base  our  views  on  the 
experience  and  expertise  gained  from  being  both  the  major  care  givers,  and 
professional  employees,  of  nursing  homes  If  ve  are  to  have  true  reform, 
staffing  must  be  improved  Ve  cannot  support  legislation  that  continues  to 
subject  residents  to  qo  registered  nurses  or  ^uty  two-thirds  of  the  time  This 
does  not  represent  good  quality  care  Therefore,  we  a,k  that  the  bill  be  amended 
to  provide  a  minimum  of  one  RN  at  all  times  in  nursing  homes 
We  appreciate  your  consideration  of  our  views 
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Mr.  Waxman.  Thank  you,  Ms.  Harrington. 
Ms.  Isferding. 

STATEMENT  OF  HELEN  ISFERDING 

Ms.  ^SFERDING.  Good  morning.  My  name  is  Helen  Isferding  and  I 
speak  on  behalf  of  1.2  million  members  of  the  American  Federation 
of  State,  County  and  Municipal  Employees,  300,000  of  whom  work 
in  health  care  facilities  including  60,000  in  nursing  homes. 

I,  myself,  have  worked  approximately  15  years  providing  direct 
care  as  a  nurses  aide  ard  a  certified  occupational  therapist  at 
Lakeland  Nursing  Home,  \vhich  is  owned  and  operates  by  Wal- 
worth County,  WI  and  am  currently  a  staff  representative  servic- 
ing 5  county  nursing  homes. 

County  nursing  homes  in  Wisconsin  have  a  long  and  proud  tradi- 
tion of  providing  high  quality  care  for  the  State's  needy  and  most 
seriously  ill.  We  in  Wisconsin  welcome  the  report  of  the  Institute 
of  Medicine.  We  believe  reform  is  overdue.  It  is  our  belief  that  H.R. 
2270  will  help  remedy  many  of  the  recurrent  problems. 

Let  me  now  turn  to  several  specific  issues  which  greatly  affect 
the  provision  of  quality  treatment  for  patients  in  nursing  homes. 
Too  often  in  the  hectic  under  staffed  pace  of  nursing  home  life,  the 
rights  of  the  residents  are  forgotten  in  order  to  maximize  the  effi- 
ciency of  the  overall  operation. 

The  AFSCME  Local,  of  which  I  was  president,  successfully  lob- 
bied our  State  legislature  to  enact  the  Wisconsin  Nursing  Home 
Residents  Bill  of  Rights.  We  applaud  the  fact  that  H.R.  2270  will 
give  all  nursing  home  residents  these  rights. 

We  are  equally  concerned  about  Medicaid  discrimination.  Be- 
cause of  their  open  door  admission  policies,  county  nursing  homes 
in  Wisconsin  in  effect  specialized  in  caring  for  Medicaid  residents, 
with  10  percent  more  Medicaid  funded  residents  than  private  nurs- 
ing homes.  The  staff  of  county  homes  repeatedly  hear  stories  about 
how  Medicaid  funded  residents,  particularly  the  hard  to  care  for 
residents,  have  been  turned  away  by  private  homes.  It  is  about 
time  all  homes  are  required  to  treat  these  needy  respectfully. 

It  is  equally  important  have  additional  surveys  triggered  by 
changes  in  ownership,  in  a  management  company,  administrators 
or  directors  of  nursing  or  by  repeated  deficiencies  or  complaints. 

A  major  problem  facing  our  public  nursing  home  is  privatization. 
In  Wisconsin,  counties  have  sold  or  leased  at  least  three  homes  this 
last  year.  Some  of  our  members  have  continued  to  work  at  these 
honi^<?  despite  ensuing  wage  cuts  averaging  25  percent.  These  mem- 
bers report  significant  changes  in  conditions  after  private  takeover. 
A  major  complaint  is  high  staff  turnover  and  staffing  shortages. 

Many  of  the  proposed  changes  would  require  additional  funding. 
Without  F3deral  direction.  State  reimbursement  formulas  may  pro- 
vide reimbursement  for  many  of  these  measures  because  new  serv- 
ices will  push  costs  above  a  State  mandated  cap.  County  nursing 
homes  in  Wisconsin  are  in  danger  of  going  out  of  business  because 
a  significant  percentage  oi  their  costs  are  not  recognized  by  the 
State. 

Private  nursing  homes'  shortfalls  shift  from  low  Medicaid  rates 
to  private  paying  patients  and  limit  access  of  Medicaid  funded  resi- 
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dents  Public  homes  do  not  have  this  option.  Under  MedicarP 

gi^^n^tJS^^^  reimbSSeme^p?rv&s' 
for  hoapitals  serving  a  disproportionate  share  of  the  poor  LikewSe 

n^Zr  nursS.TSfJ°  considering  the  spSLl  finS 

mTtenefidS  "^"^"^  *  disproportionate  share  of  Medic 

Our  union  highly  supports  mandatory  training  for  all  nursine 
home  aides.  We  believe  that  trained,  experienced  staff  ^  the  m3 
important  factor  necessary  for  the  proviicn  of  quali^^  care  We 
b^u^"2  i  that  mandator,  training  and  certiSion 

be  used  as  a  method  of  harassment  by  a  nursing  home  admiuistra- 

Because  of  the  potential  for  discrimination,  we  believe  training 
teitrteTJfhi^f  an  independent  body' and  wSrs^Xlf 
S^ot^Sy^^co^STleiS  '"""^  - 

The  last  issue  we  wish  to  discuss  is  that  of  resident  review  of 

T^-  "'"^i!?  ''^'^^  individuals.  It  is  crucfaUy  im 
^rtant  that  decisions  about  appropriate  services  be  based  on  reS- 
nn?^^'""  °^  appropriate  setting  for  thIundTvidual 

Siru^onaf  £zr  ^'"^"^ 

It  IS  reassuring  that  the  latest  draft  of  H.R.  2270  recognizes  this 
«djty  and  requires  States  to  consider  all  options.  I  woSTdTke  to 

SSSS  ftS  ZIT^T^  °f  ''^sidents  to 

remam  at  the  same  facility  is  more  important  than  moving  them 
^use  they  do  not  require  the  level  of  Services  in  a  n^S  facilT 

«,/nS^f!f/^^'"^'^if       opportunity  to  outline  our  membership's 
support  for  nursing  home  reform  measures  and  I  thank  you 

[Testimony  resumes  on  p.  396.] 

[The  prepared  statement  of  Ms.  Isferding  follows  ] 
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TESTIMONY  OF 


AMERICAN  FEDERATION  OF  STATE,  COUNTY 
AND   MUNICIPAL  EMPLOYEES 

Good  Morning,  my  name  is  Helen  Isferding  and  i  speak  on 
behalf  of  1.2  million  members  of  the  American  Federation  of 
State,  County  and  Municipal  Employees;  300,000  of  whom  work  in 
health  care  facilities,  including  60,000  in  nursing  homes.  i 
myself  began  my  health  care  career  working  as  a  nurse  aide  at 
Lakeland  Nursing  Home,  which  is  owned  and  operated  by  Walworth 
County,  Wi  scons  in , 

After  working  5  years  as  an  nurse  aide,  I  became  an 
occupational  therapist  and  continued  at  the  nursing  home  as  a 
therapist  for  four  years.     During  that  period,  i  also  worked  in 
acute  and  psychiatric  settings, 

I  served  as  President  of  our  AFSCME  Local  at  Lakeland. 
Since  1979,   I  have  served  as  an  AFSCME,  Council  40  staff  member 
servicing  numerous  health  care  facilities  including  nursing 
homes.     I  a*n  currently  responsible  for  representing  AFSCME 
members  at  five  county  nursing  homes. 

County  nursing  homes  in  Wisconsin  have  a  long  and  proud 
tradition  of  providing  high  quality  care  for  the  state's  most 
seriously  ill.     m  addition,  because  County  officials  are 
accountable  for  the  quality  of  care  provided,  these  homes  are 
often  chosen  by  county  residents  over  private  facilities  as  the 
best  place  for  their  loved  family  members  to  live  out  their  lives 
in  dignity.     My  uncle  currently  resides  at  Lakeland  Home,  where  I 
used  to  work. 
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I  have  witnessed  firsthand  many  of  the  problems  addressed  by 
the  Nursing  Home  Reform  Act  of  1987.     Before  I  underscore  the 
value  of  individual  reform  measure,.,  i  .     n  t.rst  lo  acknowledge 
the  work  of  the  coalition  of  health  care  consumers,  providers, 
professional  groups  ana  workers  which  has  labored  for  almost  one 
year  to  create  a  consensus  for  reform  legislation.     Rarely  in  the 
history  of  legislative  efforts  have  interest  groups  developed 
public  policy  consensus  positions  to  the  degree  achieved  by  the 
campaign  for  Quality  Care  in  Nursing  Homes,     m  many  instances", 
organizations  made  considerable  compromises  in  order  to  promote 
overall  quality  resident  care.     We  fully  support  the  majority  of 
Campaign  consensus  papers  and  where  we  disagree,  we  have 
attempted  to  provide  alternative  proposals  which  we  believe  „ould 
best  meet  the  needs  of  workers  and  residents. 

We,  In  Wisconsin,  welcomed  the  report  of  the  Institute  of 
Medicine  (lOH)    last  year  confirming  trends  we  have  witnessed  for 
years.     As  the  demand  for  nursing  home  s,ervice  has  increased  in 
the  past  decade,  the  overall  quality  of  resident  care  has 
deteriorated.     The  quest  by  investor-owned  nursing  home  chains  to 
purchase  more  and  more  homes  has  toiced  homes  to  compete  for 
private  pay  patients  and  has  produced  unequal  treatment  for  many 
Medicaid  residents  furf.ier  complicating  the  delivery  of  uniform 
quality  care.     Both  private  and  public  sector  homes  have  been 
affected.     We  believe  reform  is  overdue.     Furthermore,  it  is  our 
belief  that  the  Nursing  Home  Reform  Act  of  1987   (NHRA)  will  help 
remedy  many  of  the  recurrent  problems. 
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Let  me  now  turn  to  several  specific  issues  which  qreatly 
affect  the  provision  of  quality  treatment  to  Medicaid  patients  in 
nursing  homf»s. 

Too  often  in  the  hectic,  understaffed  pace  of  nursing  home 
life  the  rights  of  residents  are  forgotten  in  order  to  maximize 
♦ne  efficiency  of  the  overall  operation.     Residents  may  sit  for 
hours  in  wheelchairs  in  hallways  or  in  their  rooms  when  their 
more  sev     sly  afflicted  neighbors  are  treated  for  incontinence  or 
decubitus  ulcers.     My  comments  in  this  area  are  not  intended  to 
critize  nursing  home  management  or  staff,   I  simply  wish  to 
emphasize  the  need   for  grievance  procedures  or  some  form  of 
complaint  mechanism  which  residents  and  their  guardians  may 
utilize  to  remedy  inadequate  care.     The  AFSCME  Local  of  which  I 
was  president  successfully  lobbied  our  state  legislators  to  enact 
the  Wisconsin  Nursing  Home  Residents  Bill  of  Rights.     We  applaud 
the  fact  tha  the  NHRA  will  give  all  nursing  home  residents  these 
r  ight s . 

Residents  have  a  right  to  guaranteed  access  and  to 
prohibitions  against  arbitrary  transfers.     Reasonable  access  for 
relatives  and  agencies  which  provide  social  or  legal  support 
services  must  be  permitted  to  allow  further  oversight  of 
treatjnent.     Currently,  homes  may  transfer  residents  if  relatives 
complain  about  treatment,  if  the  resident  criticizes  the  delivery 
of  care,  or  for  any  number  of  other  discriminatory  reasons.  The 
reform  bill  specifiec  a  number  of  prohibitions  against  arbitrary 
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transfers  but  we  believe  the  right  to  appeal  a  transfer  must  be 
made  to  an   independent,   impartial  representative^  and  not  merely 
to  the  State.     Arbitrary  transfer  may  lead   to  transfer  trauma  and 
death.     To  prevent  such  situations,   residents  should  be  notified 
of  a  potential  transfer,   at  least  30  days  prior        any  transfer. 

As  a  union  we  are  equaUy  concerned  about  Medicaid 
discrimination.     We  are  all  aware  of  blatant  forms  of 
discrimination  like  Medicaid  segregation.     m  many  instances,  the 
discriminato.-y  behavior  is  more  subtle  yet  no  less  pervasive.  ' 
For  example.  Medicaid   recipients  may  not  be  allowed  to  shower  as 
often  as  other  residents.     in   fact.  Medicaid  recipients  without 
immediate  relatives  to  oversee  their  care  may  receive  very 
perfunctory  service:     infrequent  oral  hygiene,  physical  therapy, 
or  contact  with  the  outside  vorld. 

Because  of  their  open  door  admissions  policies,  County 
nursing  homes  in  Wisconsi     in  effect  specialize  in  caring  for 
Med.caid   residents.     County  home  resident  populations  average  10% 
more  Med ica id-f u nded   residents  than  private  homes.     The  staff  at 
County  homes  repeatedly  hear  stones  about  how  Med  ica  id-funded 
residents,  particularly  the  hard-to-care-for  residents,  have  been 
turned  away  by  private  homes.     It  is  about  time  all  homes  are 
required  to  treat  the  needy  respectfully. 

In  a  number  of  instances,  nursing  home  operators  have 
required  that  Medicaid  rights  be  waived,     we  condemn  that 
practice.     The  reform  bill  contains  strong  prohibitions  against 
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such  j:equirementb.     We  hope  Congress  is  committed  to  enacting 
these  strong  restrictions.     Residents  should  be  able  to  take  full 
advantage  of  Medicaid  benefits  and  should  be  fully  informed  as  to 
their  right  to  apply  for  and  use  such  benefits.  Siirilarly 
nursing  homes  should  be  prevented  from  requiring  "responsible 
party"  signatories  as  a  condition  of  admission  or  continued  stay 
in  the  facility. 

We  are  also  encouraged  by  the  support  for  changing  both  the 
survey  and  cer   1  f  icat  ion  process  and  the  enforcement  of  nursing 
home  laws  end  regulations.     The  Campaign  for  Quality  Care 
consensus  position  outlines  the  ma:)or   issues  which  must  be 
addressed  regarding  the  overhaul  of  the  survey  and  i.ispection 
process.     Based  on  my  own  experience,   let  me  underline  the 
importance  of  several  of  these  measures. 

Surveys  must  be  unannounced  and  should  not  necessarily  be 
within  a  designated  12  month  period.     Nursing  homes  too  often  are 
aware  of  impending  inspections  and  prepare  accordingly.  Workers 
must  work  additional   nours  during  thei  *  periods  to  complete  the 
charade.     Unfortunately,  any  changes  are  typically  short  term  in 
nature  and  do  not  significantly  affect  the  delivery  of  resident 
care. 

It  is  equally  important  to  have  additional  surveys  triggered 
bv  changes  in  ownership,  management  company,  administrator  or 
director  of  nursing  or  by  repeat  deficiencies  or  complaints. 
Assessment  of  care  must  include  interviews  and  observations  of 
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residents  and  staff  members  and  must  focus  upon  resident  care 
instead  of  only  quantifiable  measures. 

A  irajor  problem  faced        our  public  nursing  homes  is 
privatization,  whereby  operation  of  the  homes  is  turned  over  to  a 
private  bidder.     m  Wisconsin,   counties  have  sold  or  leased  three 
homes  in  the  last  year,     some  of  our  members  have  continued  to 
work  at  taose  homes,  despite  msuing  wage  cuts  averaging  25%. 
These  members  report  siqr     _cant  changes  in  conditions  after 
private  takeover.     A  major  complaint   is  high  staff  turnover  and 
staffing  shortages, 

TO  ensure  quality  care,  survey  changes  must  be  coupled  with 
a  range  of  enforcement  actions.     In  the  past,  rigid  remedies  were 
not  imposed  because  the  loss  of  Medicaid  lunding  would  jeopardize 
resident  care.     For  several  years,  nursing  home  advocates  have 
been  lobbying  for  the  development  of  an  array  of  enforcement 
actions  which  could  be  tailored  to  fit  the  deficiency.  We 
believe  reforms  in  this  area  could  have  the  most  profound  affect 
on  nursing  home  administrator  behavior  and  ultimately  on  the 
delivery  of  care.     states  should  devise  a  range  of  actions  to 
respond  to  the  severity  and  frequency  of  deficiencies.  Chronic 
or  repeat  offenders  of  licensure  or  certification  regulations 
must  face  severe  penalities  to  deter  their  actions,     while  the 
NHRA  contains  intermediate  sanction  provisions,  we  believe  the 
Act  should  contain  additional  language  outlining  reiredios  for 
repeat  offenders  and  for  specific  serious  deficiencies. 


ERIC 


391 


7 


We  regret  that  an  earlier  provision  prohibiting  conflicts  of 
interest  an.ong  nursing  home  regulations  has  oeen  dropped.  We 
urge  that  this  problem  be  addres> 

All  of  the  NHRA  provisions  mu:»t  be  viewod  within  a  funding 
context.     Many  of  the  proposed  changes  will  require  additional 
funding.     State  reimbursement  formulas  may  prevent  reimbursement 
for  many  of  these  measures  because  new  services  will  push  costs 
above  a  state  mandated  cap.     We  believe  Congress  should  carefully 
design  funding  mechanisms  which  allow  reasonable  reimbursement' 
for  desirable  reform  measures. 

County  nursing  homes  in  Wisconsin  are  in  danger  of  going  out 
of  business  because  a  significant  percentage  of  their  costs  are 
not  recognized  by  the  stete  reimbursement  system.     These  *iomes 
have  higher  costs  because  they  treat  more  difficult  patients  and 
because  they  pay  better  wages  and  benefits,  to  retain  experienced 
staff.     Private  homes  shift  shortfalls  from  low  Medicaid  rates  to 
private  paying  patients,  and  liirit  access  of  Med  icaid-f  unded 
i.<»sidents.     Public  homes  do  not  have  this  option.  Under 
Medicare,  Congress  has  recognized  the  need  for  special 
reimbursement  provisions  for  hospitals  serving  a  disproportionate 
share  of  the  poor.     Likewise,  ;t  is  time  for  Congrei'S  to  begin 
considering  the  special  financial  needs  for  nursing  hon'as  serving 
a  disproportionate  share  of  Medicaid  beneficiaries.     AFSCME  and 
senior  citizen  advocacy  organizations  are  working  on  a  project 
that  will  define  the  characteristics  ^nd  needs  of 
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"disproportionate  share**  nursing  homes.    We  will  be  providing 
this  Committee  with  our  results. 

The  foregoing  issues  have  received  widespread  attention  and 
discussion.    The  consensus  positions  <?eveloped  by  the 
organizations  participating   in  the  Campaign  for  Quality  Oare  in 
Nursing  Homes  represent  genuine  reform  measures,     while  we 
heartily  endorse  all  but  two  of  those  consensus  positions,  we  do 
believe  several  additional  changes  are  necessary  to  promote 
quality  nursing  home  care. 

Our  union  wholeheartedly  supports  mandatory  training  for  all 
nursing  home  nurse  aides,     we  believe  trained,  experienced  staff 
is  the  most  important  factor  necessary  for  the  provision  of 
quality  care.     Any  legislation,  though,  must  insure  that  training 
programs  are  realistically  related  to  the  acutal  duties  performed 
by  the  affected  individuals, 

we  are  also  acutely  aware  that  mandatory  training  and 
certification  can  be  used  as  a  method  of  harassment  by  a 
recalcitrant  nursing  home  administrator  or  owner  determined  to 
eliminate  union  activists  ot  patient  care  whistle-blowers.  Only 
a  handful  of  states  have  man   ited  state-wide  training  and 
certification  and  the  majority  of  these  states  have  excused 
existing  staff  from  required  completion  of  this  training.  The 
rational  for  this  approach  is  that  unnecessary  job  loss  could 
result  from  inequitable  administration  of  testing. 

At  a  minimum,  because  of  the  potential  for  discrimination, 
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we  believe  training  should  be  conducted  by  an  independent  body 
and  workers  should  be  allowed  to  take  the  training  course  at 
least  twice  if  the  course  is  not  initially  completed,    we  propose 
that  States  guarantee  that  the  training  is  fairly  and  objectively 
administered  and  graded  by  persons  or  organizations  who  have  no 
conflict  of  interest  or  vested  interest  in  the  outcome  of  the 
training.     This  measure  would  not  only  promote  the  development  of 
trained  staff  but  would  also  eliminate  blatant  forms  of  worker 
discrimination.     In  addition,  costs  for  the  training  must  be  * 
Medicaid  reimbursed  in  such  a  manner,  utilizing  a  pass- through 
system,   that  despite  Medicaid  caps,  homes  are  adequately 
reimbursed.    Otherwise,  low-paid  aides  will  have  to  bear  the  cost 
of  training. 

The  submitted  reform  legislation  calls  for  the  assessment  of 
a  resident's  needs.     Such  assessments  will  be  accurate  only  if 
thete  is  input  from  current  caregivers,  especially  personal 
physicians,   facility  healthcare  professionals,  direct  care  staff 
and  family  members.     In  many  instances,  direct  care  staff  have 
years  of  experience  caring  for  specific  patients.  These 
individuals  have  an  excellent  understanding  of  the  treatment 
needs  of  nursing  home  residents. 

The  last  issue  we  wish  to  discuss  is  that  of  resident  review 
of  mentally  ill  and  mentally  retarded  individuals.     it  is 
crucially  important  that  decisions  about  appropriate  services  be 
based  on  a  realistic  analysis  of  the  most  appropriate  setting  for 
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that  individual  and  not  o»;  prcconceiviad  notions  about  the 
absolute  superiority  of  noninstitutioral  settings.     It  is 
reassuring  that  the  latest  draft  of  the  NHRA  recognizes  this 
reality  and  requires  states  to  consider  all  options.    Before  any 
transfer  takes  place,  residents  should  be  guaranteed  a  specific 
placement  that  will  better  meet  the'r  needs.    We  would  like  to 
commend  the  authors  of  the  NHRA  for  recognizing  that  guaranteeing 
long  term  residents  the  right  to  remain  at  the  sane  facility  is 
more  important  than  moving  residents  because  they  do  not  require 
the  level  of  services  in  the  nursing  facility. 

Furthermore,  residents  must  have  direct  input  into  any 
transfer  decision.    Such  input  includes  a  timely  appeals  process 
op^n  to  residents,  relatives,  guardians,  caregivers  or  advocates. 
The  procedures  for  the  appeals  process  should  include  an 
iiapartial  hearing  officer. 


1  greatly  appreciate  the  opportunity  to  outline  our 
membership's  support  for  nUi;sing^  home  reform  measures.  Nursing 
home  residents  cannot  always  advocate  for  themselves,    when  they 
are  able,  oftentimes  their  access  to  ombudsper sons  or  advocates 
is  blocked.    Despite  low  wages  ano  long  hours,  our  members  have 
worked  to  deliver  quality  care  and  to  actively  advocate  on  behalf 
of  residents.    Our  members  know  '-•orking  conditions  and  patient 
care  cannot  be  separated.     Attention  uo  one  area  creates  quality 
in  the  other. 
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Many  ot  the  retorms  our  members  seek  are  included  in  the 
Nursing  Home  Reform  Act  of  1987.     Improved  staffing  and  mandatory 
training  will  encourage  individualized  treatment,  while  measures 
designed  to  prevent  Medicaid  discriminations  and  to  strengthen  the 
survey  and  enforcement  process  will  also  induce  a  greater 
emphasis  on  meeting  the  needs  of  nursing  home  residents. 

I  also  wish  to  commend  the  efforts  of  the  National  Citizen's 
Coalition  of  Nursing  Home  Reform  in  their  role  of  creating  a 
dynamic,  effective  consumer,  provider,  and  worker  coalition 
dedicated  to  a  campaign  for  quality  care  in  nursing  homes.  The 
recommendations  of  that  coalition  if  enacted  will  remedy  many  of 
the  more  flagrant  deficiencies  found  in  the  nursing  home 


for  nursing  home  residents  or  workers,  but  it  will  set  a  new 
significantly  higher  standard  of  quality.     We  intend  to  work 
actively  towards  that  goal. 
Thank  you. 
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Mr.  Waxman.  Thank  you  very  much  for  that  testimony. 

Mr.  Sweeney  and  Ms.  Isferding,  both  of  you  have  talked  about 
the  need  for  strong  enforcement  mechanisms  as  part  of  any  nurs- 
ing home  reform  package  that  Congress  may  enact. 

From  the  perspective  of  nursing  home  employees,  those  that  ac- 
tually provide  the  care,  why  are  such  provisions  necessary?  Do  you 
beheye  States  are  domg  an  adequate  job  in  enforcing  current  nurs- 
ing home  rules  and  regulations?  Do  you  believe  that  enforcement 
provisions  in  H.R.  2270  are  appropriate  or  are  even  tougher  sanc- 
tions needed? 

.  Mr.  Sweeney.  I  think  thav  H.R.  2270,  the  enforcement  provisions 
in  the  bill,  are  excellent.  I  think  there  are  a  number  of  examples  of 
btates  where  the  enforcement  practices  are  not  effective  and  I  be- 
lieve there  should  be  national  enforcement  standards.  The  workers 
in  the  nursing  homes  are  most  concerned  about  patient  care  and 
about  the  best  provisions  for  the  patients  they  are  caring  for,  and 
the  only  way  it  can  be  effective  is  through  strong  enforcement 

Mr.  WA2.MAN.  What  do  you  think?  Are  the  States  doing  an  ade- 
quate job? 

Ms.  Isferding.  From  my  experience  in  working  with  a  nursing 
home,  you  have  heard  people  testify,  yes,  people  knew  they  were 
coming.  Let  me  assure  you,  we  did  know  when  those  people  were 
coniing  from  the  State.  For  instance,  I  could  walk  on  a  ward  and 
could  tell  by  the  number  cf  staff  that  was  there  that  we  were  ex- 
pecting a  nursing  home  surveyor  that  day.  The  preparation  for 
these  types  of  State  surveys  would  happen  maybe  a  week  to  a  week 
arid  a  half.  You  would  see  charting  getting  done.  You  would  see 
thmgs  happen  in  the  cleaning  areas  and  you  would  see  the  sched- 
ules that  would  be  upon  the  board  change  and  the  staff  increased. 

Yes;  I  think  they  are  needed. 

Mr.  Waxman.  lliank  you  very  much. 

Dr.  Harrington,  I  know  how  important  the  staffing  issue  is  to  the 
Murses  ^^sociation.  I  know  that  you  strongly  support  the  24-hour 
registered  nursing  requirement  for  all  facilities  that  was  included 
in  the  legislation  we  introduced  last  Congress. 

Let  me  say  from  the  outset  that  I  was  reluctant  to  make  changes 
in  that  requirement.  Two  factors,  however,  persuaded  me  that 
some  modifications  were  needed  at  this  time.  First  is  the  cost  of  im- 
plementing a  24-hour  requirement.  Second,  a  point  that  you  have 
ac^owledged  in  your  testimony  today,  is  that  there  is  in  fact  in- 
sufficient registered  nurse  staff  to  respond  to  the  increasing  inten- 
sity of  patient  care  needs. 

If  this  is  true,  how  could  facilities  hope  to  meet  the  24-hour  regis- 
tered nursing  requirement  in  the  next  3  to  5  years? 

Ms.  Harrington.  The  key  question  here  is  one  of  salary.  At  the 
present  time,  nursing  homes  pay  generally  on  average  about  15 
percent  below  the  hospital  average  payment  rates.  We  feel  that 
nursing  homes  have  historically  paid  lower  salaries  for  all  levels  of 
nursing  personnel  and  this  is  an  artificial  decision  on  their  part 
This  has  created  the  problem  of  not  being  able  to  have  adequate 
personnel  within  nursing  homes. 

We  would  like  to  see  the  wages  made  competitive  with  other 
health  care  workers.  We  feel  that  would  go  a  long  way  to  attract- 
ing the  kinds  of  personnel  that  we  need  to  have  in  nursing  homes 
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We  know  there  would  be  a  cost  to  this  proposal  that  we  are 
making,  but  we  feel  that  a  $20  million  cost,  when  in  the  country 
we  are  spending  $36  billion  on  nursing  homes,  this  is  minimal. 
Many  ^'ood  nursing  homes  already  have  adequate  nurses  on  staff 
and  many  States  have  these  requirements  at  certain  levels.  This  is 
not  going  to  force  all  nursing  homes  in  the  countrj-  to  increase 
staff,  but  it  will  force  those  nursing  homes  that  don't  now  have 
adequate  staff  to  bring  those  up  to  minimum  standards. 

Mr.  Waxman.  Thank  you  very  much  for  that  answer. 

Mr.  Walgren. 

Mr.  Walgren.  Thank  you,  Mr.  Chairman. 

I  wonder  if  there  is  more  we  can  say  about  the  benefit  of  the  24- 
hour  presence?  Instinctively,  I  think  we  assume  it,  as  you  said  in 
your  testimony.  Dr.  Harrington,  that  people  are  in  nursing  homes 
because  they  need  nursing.  That  implies  I  think  the  presence  of  a 
recognized  professional  level.  I  think  people  want  it  to  be  there. 

Are  there  other  ways  we  can  demonstrate  the  benefit  of  the  pres- 
ence of  the  registered  nurse  for  the  other  two-thirds  of  the  day? 

Ms.  Harrington.  We  know  you  need  nursing  care  24  hours  a 
day  in  nursing  homes.  It  isn't  just  on  the  day  shift.  We  can  give 
you  a  number  of  examples  of  very  serious  problems  that  have  hap- 
pened. On  average,  the  current  staffing  level  requires  only  one 
nurse  per  100  patients,  which  is  about  12.5  minutes  of  registered 
nursing  care  a  day. 

An  example  recently  in  our  area,  in  Northern  California,  at  a 
well  known  chain  facility,  there  was  a  patient  who  was  a  double 
amputee,  who  was  blind  and  deaf.  She  was  admitted  to  the  nursing 
home.  They  put  the  patient  in  bed  and  pulled  up  the  side  rails  and 
left  her  unattended.  She  turned  over,  got  caught  between  the  bed 
and  the  side  rail  with  her  face  down  on  the  pillow  and  suffocated. 
This  was  definitely  a  result  of  not  having  adequate  staffing  and  not 
having  professional  staffing  who  would  understand  this  patient  was 
vulnerable  to  turning  over  and  having  this  problem  occur. 

We  could  give  you  many  examples.  Another  recent  example  of  a 
72-bed  facihty  in  our  Sate,  an  inspection  found  that  24  percent  of 
the  patients  were  bruised  and  had  skin  pares,  a  number  of  them 
also  had  decubitus  ulcers.  Again,  this  was  a  direct  result  of  not 
having  adequate  staffing,  not  having  professional  staffing  that  su- 
pervised the  aides  that  were  working  with  these  patients. 

Wben  you  have  100  or  50  patients  at  night  to  supervise,  you 
can't  do  it  as  a  nurse. 

Mr.  Walgren.  It's  hard  to  imagine  what  you  can  do  for  some- 
body in  12  minutes. 

Ms.  Harrington.  It's  very  hard.  Mostly  what  the  registered 
nursing  staff  do  is  general  supervision  and  they  may  supervise  the 
medications  and  make  sure  everything  looks  like  it  is  in  order. 

Mr.  Waujren.  The  role  of  the  registered  nurse  in  the  nursing 
home  now  is  largely  supervisory  and  response  oriented,  I  gather,  if 
there  is  an  incident  or  some  kind  of  very  immediate  need. 

Ms.  Harrington.  That's  right.  We  know  we  need  nurses  to  do 
the  assessments  of  patients.  It  is  estimated  that  30  percent  or  more 
of  the  patients  in  nursing  homes  have  decubitus  ulcers;  over  50 
percent  have  incontinence;  some  of  them  have  malnutrition,  all 
kinds  of  problems  that  really  require  a  registered  nurse  to  assess 
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ttiat  patient,  develop  a  plan  of  treatment  and  supervise  the  care 
This  isn't  happening  because  we  basically  don't  have  enough 
nurses  and  enough  nursing  assistants. 
J.      Mr.  Walgren.  Although  their  time  might  best  be  used  in  a  su- 

Eervisory  and  evaluating  way,  is  that  happening  in  the  nursing 
omes  now  or  they  put  essentially  on  the  front  line  to  administer 
the  care? 

Ms.  Harrington.  That's  exactly  what  we  are  saying,  it's  not  hap- 
pening because  we  don't  have  enough  nurses  for  the  patients.  We 
need  more  registered  nurses  tu  carry  out  all  aspects  of  the  supervi- 
sion of  patient  care,  the  inservice  education.  Nursing  care  in  these 
nursing  homes  at  this  present  time  is  very  complex.  We  are  seeing 
patients  on  respirators  with  I.V.  medications.  Some  of  them  have  6 
to  14  different  medications  that  have  to  be  administered. 

If  you  do  not  have  professional  nursing  staff,  you  are  going  to 
have  problems,  and  that's  exactly  what  we  have  today  in  many 
homes. 

Mr.  Walgren.  I  want  to  underscore  that  12  minutes  a  day.  I 
don  t  know  how  that  is  a  comfortable  position  for  any  nurse 
Thank  you,  Mr.  Chairman. 

Mr.  Waxman.  Thank  you  very  much,  Mr.  Walgren.  Thank  you 
for  your  testimony  today.  We  appreciate  your  being  here.  We  look 
forward  to  working  with  you. 

We  are  now  going  to  recess  until  2  o'clock  and  then  we  will  re- 
convene in  this  room. 

[Whereupon,  at  12:45  p.m.,  the  subcommittee  recessed,  to  recon- 
vene at  2  0  clock  p.m.  this  same  day.] 

AFTER  RECESS 

Mr  Waxman.  The  meeting  of  the  subcommittee  will  come  back 
to  order. 

Our  next  witness  is  here  today  on  behalf  of  the  administration. 
Mr.  Louis  B.  Hays  is  Associate  Administrator  for  Operations  with 
the  Health  Care  Financing  Administration,  the  Federal  Agenry 
that  has  final  responsibility  for '  regulating  the  14,000  nursing 
homes  participating  in  the  Medicaid  program. 

Thahk  you,  Mr.  Hays,  for  being  with  us  this  afternoon.  Your  pre- 
pared statement,  of  course,  will  be  part  of  the  record.  We  would 
like  to  ask  you,  if  you  would,  to  summarize  that  statement  in  no 
more  tnan  5  minutes. 

STATEMENT  OF  LOUIS  B.  HAYS,  ASSOCIATE  ADMINISTRATOR 
FOR  OPERATIONS,  HEALTH  CARE  FINANCING  ADMINISTRA- 
TION, DEPARTMENT  OF  HEALTH  AND  HUMAN  SERVICES 
Mr.  Hays.  Thank  you,  Mr.  Chairman. 

I  am  accompanied  this  afternoon  by  Mr.  Tom  Morford,  the  Direc- 
tor of  our  Bureau  of  Health  Standards  and  Quality,  the  part  of  our 
organization  that  has  the  direct  responsibility  for  survey  and  certi- 
fication of  facilities  participating  in  Medicaid  and  Medicare. 

I  ^ welcome  the  opportunity  to  be  here  this  afternoon.  Let  me 
begin  by  reaffirming  that  there  is  nothing  more  important  to  Sec- 
retary Bowen  and  Dr.  Roper,  our  administrator,  than  assuring  that 
the  poor,  elderly,  sick  and  disabled  receive  quality  health  care  in 
whatever  setting  appropriate. 
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H.R.  2270  would,  with  a  great  deal  of  specifidty,  revise  the  condi- 
tions of  participation  and  the  process  for  survey  ing  nursing  homes. 
Most  of  what  IS  included  in  the  bill  can  be  accomplished  without 
statutory  changes,  but  rather  through  the  Secretary's  existing  au- 
thority to  promulgate  reflations.  We  plan  a  rulemakijig  process 
consistent  with  the  Administrative  Procedure  Act,  which  requires 
the  opportunity  for  public  comment. 

We  want  to  offer  a  generous  period  of  time  for  all  involved — pro- 
viders. State  agencies,  advocacy  groups,  nursing  home  residents— to 
comment.  Then  we  will  respond  to  all  comments  in  a  final  rule. 
We,  hope  the  committee  would  a^'  ait  the  results  of  this  process 
before  undertaking  further  statutory  changes. 

My  prepared  statement,  of  course,  includes  additional  comments 
on  H.K.  2270,  but  now  I  would  like  to  take  an  opportunity  to  de- 
scribe some  of  our  activities  to  improve  the  quality  of  care  in  nurs- 
ing homes  and  to  implement  the  recommenoations  of  the  Institute 
of  Medicine. 

Our  approach  has  two  principles.  First,  quality  can  be  iinproved 
by  focusing  our  regulatory  processes  on  outcomes  of  care.  &HCond, 
quality  can  be  improved  by  identifying  the  poorest  performers  and 
either  ensuring  that  they  improve  or  terminating  their  participa- 
tion in  Medicare  and  Medicaid. 

Last  July,  we  implemented  the  new  Long-term  Care  Survey  Proc- 
ess, a  milestone  in  turning  our  regulatory  focus  toward  resident 
outcomes.  This  new  process  focuses  the  surveyors'  efforts  on  resi- 
dent care.  Surveyors  now  spend  more  of  their  time  in  direct  obser- 
vation of  residents,  their  conditions,  their  care,  services  and  treat- 
ments, in  addition  to  the  general  condition  of  the  facility. 

We  have  also  strengthened  our  procedures  to  terminate  facilities 
that  no  longer  meet  Federal  requirements,  particularly  if  the  con- 
dition poses  an  immediate  and  serious  threat  to  the  health  and 
safety  of  residents.  In  fiscal  year  1986,  73  nursing  homes  were  ter- 
minated from  Medicare  and  Medicaid.  Another  166  nursing  homes 
voluntarily  withdrew  from  participating  in  the  programs,  including 
manv  who  did  so  to  avoid  being  terminated. 

All  of  these  efforts  have  rontribrted  to  an  improvement  in  the 
care  received  by  nursing  home  residents,  and  we  continue  to  do  the 
additional  work  that  we  recognize  needs  to  be  done. 

The  Institute  of  Medicine  stressed  the  need  to  make  m^or  revi- 
sions to  the  nursing  home  requirements  and  to  our  monitoring  and 
enforcement  rules.  We  are  now  developing  detailed  statutory,  regu- 
latory and  administrative  proposals.  Some  of  the  most  important 
parts  of  the  rulej*  include  the  following: 

—Revised  nursing  home  conditions  of  participation,  which  will 
include  provisions  on  residents'  rights,  resident  assessment,  quality 
of  care  and  quality  of  life  These  revised  conditions  of  participation 
will  focus  on  positive  outcomes  of  care  to  be  achieved  and  negative 
outcomes  to  be  avoided; 

—A  flexible  survey  cycle,  which  will  vary  depending  upon  the 
performance  of  the  providers; 

—Stronger  rules  prohibiting  certification  of  facilities  which  year 
afteryear  go  in  and  out  of  compliance; 

—Finally,  specific  time  frames  a  facility  must  wait  to  reenter  the 
program  after  having  been  terminated  from  participation.  These 


40d 


400 


last  two  provisions  will  have  a  forceful  impact  on  quality  by  ending 
participation  of  marginal  facilities. 

We  do  agree  that  some  of  the.  Institute  of  Medicine  recommenda- 
tions cannot  be  accomplished  without  legislative  changes,  and  we 
are  now  developing  a  number  of  legislative  proposals.  We  would 
combine  the  survey  and  certification  and  inspection  of  care  sys- 
tems. In  many  States,  these  are  two  separate  activities  that  often 
conflict  with  each  other,  and  as  in  your  bill,  the  Department  would 
certify  publicly  operated  facilities  for  participation  in  Medicaid  to 
eliminate  the  inherent  conflict  of  interest. 

We  would  also  penalize  States  that  do  not  follow  procedures  for 
conducting  inspections  of  care  as  well  as  the  survey  process,  and  in 
those  States  where  we  find  that  surveyors  lack  the  necessary  ex- 
pertise, we  would  require  the  surveyors  to  meet  Federal  standards. 

In  closing,  let  me  emphasize  that  we  are  committed  to  careful 
and  orderly  changes  in  the  regulation  of  nursing  homes.  We  recog- 
nize that  both  defining  and  assuring  quality  only  can  be  accom- 
plished through  a  cooperative  spirit  among  Congress,  the  adminis- 
tration, the  providers  and  consumers.  We  believe  that  together,  we 
can  make  the  appropriate  improvements  in  our  quality  assurance 
system. 

I  can  assure  you  of  the  administration's  commitment  to  do  the 
very  best  possible  job  to  reach  our  shared  objectives. 

Now,  Mr.  Chairman,  Mr.  Morford  and  I  would  be  pleased  to 
answer  any  questions  you  might  have. 

[The  prepared  statement  of  Mr.  Hays  follows:] 


I  welcome  the  opportunity  to  be  here  this  morning  to  share  our  views  on  the 
"Medicaid  Nursing  Home  Quality  Amendments  of  1987."  Let  me  begin  by  reaffirm- 
ing that  there  is  nothing  more  important  to  Secretary  Bowen  and  the  Health  Care 
Financing  Administration  than  assuring  that  the  poor,  elderly,  sick,  and  disabled 
receive  quality  health  care.  Much  of  you  bill  overlaps  the  Department's  initiatives 
relating  to  quality  care  provided  to  Medicare  and  Medicaid  beneficiaries  in  nursing 
homes,  so  I  want  to  discuss  our  current  activity  in  this  area  and  the  Department's 
plans  for  future  action. 

H.  R.  2270  would,  with  a  great  deal  of  specificity,  revise  the  conditions  ot  participa- 
tion for  nursing  homes  in  the  Medicaid  program,  revise  the  process  for  surveying 
facilities  to  assure  their  compliance  with  those*  Jjnditions,  and  require  States  to 
take  action  against  facilities  which  do  not  comply  with  the  conditions.  These  are 
preliminary  comments.  Once  we  have  had  an  opportunity  to  more  thoroughly 
review  the  bill  we  would  be  happy  to  provide  additional  comments. 

Moet  of  what  is  included  in  the  bill  can  be  accomplished  without  statutory 
changes  but  through  the  Secretary's  authority  to  promulgate  regulations  beyond 
those  already  included  in  statute.  We  plan  a  rulemaking  process,  consistent  with 
the  Administrative  Procedures  Act  which  requires  the  opportunity  for  public  com- 
ment. 

We  want  to  offer  a  generous  period  of  time  for  all  involved— providers.  State 
agencies,  advocacy  groups,  nursing  home  residents^ to  comment.  Then  wc  will  re- 
spond to  all  comments  in  a  final  rule.  We  hope  you  will  c  "ait  the  results  of  this 
process  before  undertaking  statutory  changes. 

I.  The  bill  proposes  to  eliminate  any  differential  in  standards  and  reimbursement 
between  skilled  nursing  facilities  and  intermediate  care  facilities  Although  we  real- 
ize that  these  distinctions  may  not  be  always  clear,  we  oppose  eliminating  these  dis- 
tinctions. The  impact  on  recipients,  as  well  as  the  cost  and  coverage  implications 
must  first  be  known.  If  States  view  all  facilities  as  the  same  and  pay  the  same  for 
all  care>  this  proposal  is  likely  to  produce  the  unintended  result  of  creating  access 
problems  for  individuals  with  high  care  needs  or  significantly  ir  creasing  State  and 
Federal  costs,  while  providing  no  medical  benefit  for  the  recipient  In  addition,  a 
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number  of  States  are  currently  experimenting  with  case  mix  reimbursement  sys- 
tems, and  we  believe  the  results  of  these  experiments  should  be  studied. 

2.  The  bill  would  require  States  to  have  to  wide  range  of  sanctions  as  alternatives 
to  decertification.  We  believe  that  States  should  have  flexibility  to  structure  their 
own  sanctions.  Many  States  have  already  implemented  a  variety  of  sanctions  includ- 
ing fines,  receiverships,  escrow  accounts,  monitors  and  restrictions  on  admissions. 

3.  We  agree  with  the  objective  of  the  bill  to  limit  survey  costs  but  we  see  no 
reason  to  delay  such  action  until  1993  as  the  bill  would  do.  We  strongly  object  to 
increasing  the  matching  rate  for  State  survey  and  certification  activity.  We  believe 
that  States  should  be  equally  committed  to  quality  of  care,  and  that  States  should 
share  equally  in  the  costs  of  surveying  facilities  that  participate  in  Medicaid.  We 
currently  pay  75  percent  of  those  costs.  The  original  purpose  of  the  enhanced  pay- 
ment was  to  help  States  develop  strong  and  viable  survey  agencies.  This  goal  has 
long  sinoe  been  realized. 

4.  We  strongW  endorse  the  provision  in  your  bill  to  allow  financial  penalties  to  be 
taJ:«n  against  States  which  have  been  deficient  in  meeting  their  survey  responsibil- 
ities. We  believe  this  will  provide  incentives  for  States  to  conduct  survey  activates 
in  concert  with  Federal  requirements. 

Having  addressed  the  provisions  of  H.R.  2270  which  most  concern  us,  I  would  now 
like  to  describe  some  of  our  activities  to  improve  the  quality  of  care  in  nursing 
homes  and  to  implement  rroommendations  of  the  institute  of  medicine. 

Our  approach  nas  two  principles.  First,  quality  can  be  improved  by  focusing  our 
regulatory  process  on  outcomes  of  care.  Second,  quality  can  be  improved  by  identify- 
ing the  poorest  performers  and  either  ensuring  they  improve  or  terminating  their 
participation  in  the  Medicare  and  Medicaid  program. 

Last  July  we  implemented  the  new  long-term  survey  process,  a  milestone  in  turn- 
ing our  re^latory  focus  towards  resident  outcomes.  This  new  process  focuses  a  sur- 
veyor s  efforts  on  resident  care.  Previously,  not  enough  time  was  spent  talking  to 
the  residents  and  assessing  their  condition.  The  new  approach  has  changed  that. 
Now  surveyors  spend  more  of  their  time  in  direct  observation  of  residents— their 
condition,  their  care,  services,  and  treatments,  as  well  as  the  general  condition  of 
the  facility.  To  acquire  an  accurate  assessment  of  resident  care,  they  conduct  in- 
depth  interviews  with  about  20  percent  of  the  residents. 

We  have  also  strengthened  our  procedures  to  terminate  facilities  that  no  longer 
meet  Federal  requirements,  particularly  if  the  condition  poses  an  immediate  and  se- 
rious threat  to  the  health  and  safety  of  residents.  In  fiscal  year  1986,  73  nursing 
homes  were  terminated  from  Medicare  and  Medicaid.  Another  166  nursing  homes 
voluntarilv  withdrew  from  participating  in  the  programs,  including  many  who  did 
so  to  avoid  being  terminated. 

We  have  increased  our  budget  f >jr  Medicare  and  Medicaid  long-term  care  surveys. 
In  ^scal  year  1985,  total  State  and  Federal  spending  for  survey  and  certification  was 
|102  million.  Of  this  amount,  the  Federal  Government  spent  $89  million  while  the 
States  spent  $18  million.  Fifty-eight  million  of  the  Federal  dollars  went  specifically 
for  survey  for  certification  of  nursing  homes.  For  fiscal  year  1988,  total  State  and 
S2!  spending  is  expected  to  be  $141  million  for  survey  and  certification  activi- 
iiea.  The  President  has  required  $123  million  while  the  States  are  expected  to  spend 
?  "^!J2"'  ^^^^y  million  of  the  Federal  dollars  will  be  devoted  to  nursing 
homeo.  This  means  that  since  fiscal  year  1985,  we  have  almost  doubled  our  nursing 
home  survey  budget. 

We  have  a  number  of  demonstration  projects  that  are  looking  at  ways  to  improve 
quality  of  care  in  nursing  hemes.  The  recommendations  of  the  institute  of  MeScine 
reflect  the  results  of  some  of  our  earlier  demonstrations,  particularly  those  allowing 
States  to  utilize  screening  techiiiques  to  determine  which  nursing  homes  are  likely 
to  have  the  most  deficiencies. 

All  of  these  efforts  have  contributed  to  an  improvement  In  the  care  received  by 
nursing  home  residents.  And,  we  continue  to  do  the  additional  work  that  we  recog- 
nize needs  to  be  done. 

The  Institute  of  Medicine  stressed  the  need  to  make  mfgor  revisions  to  the  nurs- 
ing home  requirements  and  to  our  monitoring  and  enforcement  rules.  We  are  now 
developing  detailed  statutory,  regulatory  and  administrative  proposals. 

Some  of  the  most  important  parts  of  the  rules  we  are  developing  include* 

—Revised^  nursing  home  condicions  of  participation  which  will  include  provisions 
of  residents  rights,  resident  assessment,  quality  of  car"  and  quality  of  life.  These 
revised  conditions  of  participation  will  focus  on  positive  outcomes  of  care  to  be 
achieved  and  negative  outcomes  to  be  avoided. 

—A  flexible  survey  cycle  which  will  vary  depending  on  the  performance  of  the 
provider, 
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—Stronger  rules  prohibiting  certification  of  facilities  which  year  after  year  go  in 
and  out  of  compliance,  and 

—Specific  time  frames  a  facility  must  wait  to  reenter  the  program  after  having 
been  terminated  from  participation. 

These  last  two  provisions  will  have  a  quick  and  forceful  impact  on  quality  by 
ending  the  participation  on  marginal  facilities.  We  do  agree  that  some  of  the  lOM 
recommendations  cannot  be  accomplished  without  legislative  changes,  and  we  are 
now  developing  a  number  of  legislative  proposals. 

We  would  combine  the  survey  and  certification  and  inspection  of  care  systems.  In 
may  States  these  are  two  separate  activities  that  often  conflict  with  each  other.  As 
in  your  bill»  the  department  would  certify  publicly-operated  facilities  for  p<^rticipa- 
tion  in  Medicaid  to  eliminate  the  inherent  conflict  of  interest. 

We  would  penalize  States  that  do  not  follow  procedures  for  conducting  inspections 
of  care  as  well  as  the  survey  process  And  in  those  States  where  we  find  that  survey- 
ors lack  the  necessary  expertise,  we  would  require  the  surveyors  in  those  States  to 
meet  Federal  standards 

In  closing,  let  me  emphasize,  we  are  committed  to  careful  and  orderly  changes  in 
the  regulation  of  nursing  homes.  We  recognize  that  both  defining  and  assuring  qual- 
ity only  can  be  accomplished  through  a  cooperative  spirit  among  Congress,  the  ad- 
ministration, the  providers  and  consumers  We  believe  that  together  we  can  make 
the  appropriate  imt.rovements  in  our  quality  assurance  system.  I  can  assure  you  of 
the  administrations  commitment  to  do  the  very  best  possible  job  to  reach  our 
shared  objectives. 

I  would  be  glad  to  answer  any  questions  you  may  have. 

Mr.  Waxman.  Thank  you  very  much  for  your  testimony. 

What  strikes  me  about  your  statement  is  that  it  sounds  like  we 
are  trying  to  achieve  the  same  objectives  and  yet  you  still  can't 
support  this  legislation.  You  want  to  focus  the  regulatory  process 
on  outcomes  of  care  and  so  does  the  bill.  You  want  to  identify  the 
poor  performers  and  either  get  them  to  improve  or  terminate  their 

Participation  in  Medicaid,  and  so  does  this  bill.  Yet  you  oppose  the 
ill,  evidently,  I  think,  because  it  will  cost  the  Federal  Government 
some  money. 

How  do  you  propose  to  improve  the  quality  of  care  in  nursing 
homes  without  investing  any  additional  Federal  spending? 

Mr.  Hays.  First,  Mr.  Chairman,  I  would  suggest  that  any  opposi- 
tion to  the  bill  at  hand  is  not  based  solely  on  financial  analysis  of 
that  bill.  I  think  we  have  a  broader  concern  that  addresses  the 
question  of  the  specificity  of  requirements  that  should  be  imposed 
through  legislation  as  opposed  to  administrative  action.  We  are 
concerned  about  having  specific  mandates  locked  into  the  statute 
which  may  prove,  upon  experience,  to  be  less  than  fully  desirable. 
We  would  prefer  the  flexibility  of  the  regulatory  and  administra- 
tive app  ;oach. 

Ironically,  I  think  it  is  conceivable  that  by  going  the  legislative 
route,  as  opposed  to  the  administrative  route,  there  could,  in  fact, 
be  the  potential  for  further  d^lay  because  undoubtedly  any  piece  of 
legislation  will  in  turn  require  some  degree  of  regulatory  imple- 
mentation. 

Mr.  Waxman.  If  we  wait  for  regulatory  implementation  of  some 
of  these  ideas,  do  you  have  any  indication  from  0MB  that  they  are 
going  to  clear  a  final  rule  for  publication  or  that  they  are  even 
going  to  clear  a  proposed  rule?  Don't  you  think  there  is  a  possibili- 
ty that  your  timetable  will  slip  as  0MB  might  be  blocking  your  ac- 
tions? So  not  only  wi)^  you  not  have  flexibility,  you  won't  be  able  to 
do  what  you  want  to  do  by  regulation. 

Mr.  Hays.  I  have  no  reason  to  believe,  Mr.  Chairman,  that  our 
proposals  will  be  blocked  at  0MB. 
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Mr.  Waxman.  Have  you  consulted  with  0MB  about  your  propos- 
als? J  f 

Mr.  Hays.  In  a  general  way,  not  in  full  specificity  but  in  a  gener- 
al way  we  have. 

Mr.  Waxman.  And  in  a  general  way  they  are  supportive;  is  that 
a  correct  statemert? 

Mr.  Hays.  I  have  no  indication  that  they  are  going  to  oppose  our 
proposal. 

Mr.  Waxman.  Do  you  have  any  indication  they  are  going  to  sup- 
port your  proposal? 

Mr.  Hays.  I  have  every  hope  that  they  will  support  and,  more 
importantly,  approve  for  publication  our  propo&  d  regulation. 

Mr.  Waxman.  Well,  I  think  if  you  want  to  get  some  of  these 
ideas  into  law,  you  have  a  better  chance  with  the  Congress,  but  we 
will  work  together  on  it. 

Thank  you  very  much  for  your  testimony. 

The  members  of  our  next  panel  represent  various  agencies  at  the 
State  level  that  are  involved  in  the  regulation  of  nursing  homes 
participating  in  Medicaid.  Mr.  Aaron  J.  Johnson  is  both  Chairman 
of  the  State  Medicaid  Directors  Association  and  Commissioner  of 
the  Georgia  Department  of  Medical  Assistance.  He  is  testifying 
today  on  behalf  of  the  American  Public  Welfare  Association. 

Ms.  Mary  Marshall  is  a  delegate  with  the  State  of  Virginia  and 
serves  as  Chair  of  the  Task  Force  on  Long-term  Care  for  the  Elder- 
ly with  the  National  Conference  of  State  Legislatures.  Ms.  Ileana 
Saros  is  Director  of  the  New  Jersey  Medicaid  Fraud  Control  Unit 
and  President  of  the  National  Association  of  Medicaid  Fraud  Con- 
trol Units. 

I  want  to  thank  you  for  appearing  before  our  subcommittee 
today.  Of  course,  your  prepared  statements  are  going  to  be  part  of 
the  record.  We  would  like  to  ask  you  to  stick  very  closely  to  the  5- 
minute  presentation. 

Why  don't  we  start  with  Mr.  Johnson. 

STATEMENTS  OF  AARON  J.  JOHNSON,  CHAIRMAN,  STATE  MEDIC- 
AID DIRECTORS'  ASSOCIATION,  COMMISSIONER,  GEORGIA  DE- 
PARTMENT  OF  MEDICAL  ASSISTANCE,  AND  ON  BEHALF  OF 
AMERICAN  PUBLIC  WELFARE  ASSOCIATION;  MARY  A.  MAR- 
SHALL, ON  BEHALF  OF,  NATIONAL  CONFERENCE  OF  STATE 
LEGISLATURES;  AND  ILEANA  N.  SAROS,  PRESIDENT,  NATIONAL 
ASSOCIATION  OF  MEDICAID  FRAUD  CONTROL  UNITS 
Mr.  Johnson.  Good  afternoon,  Mr.  Chairman. 
As  you  just  introduced  me,  I  am  Aaron  Johnson,  commissioner  of 
the  Georgia  Department  of  Medical  Assistance  and  chairman  of  the 
State  Medicaid  Directors  Association,  which  is  affiliated  with  the 
Amencan  Public  Welfare  Association. 

I  have  come  today  to  present  the  views  of  the  State  Medicaid 
agencies  on  the  Medicaid  Nursing  Facility  Quality  Care  Amend- 
ments of  1987.  Although  our  association  has  not  had  a  chance  to 
meet  and  adopt  an  official  position  on  the  bill,  I  can  present  to  you 
the  impressions  of  the  State  Medicaid  directors  regarding  its  vari- 
ous provisions,  particularly  since  it  closely  mirrors  last  year's  bill 
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and  follows  the  recommendations  of  the  insightful  Institute  of  Med- 
icme  study  improving  the  quality  of  care  in  nursing  homes. 

First,  Mr.  Chairman,  I  would  like  to  compliment  you  and  Chair- 
man Dmgell  on  the  bill  you  hav^  produced  on  such  a  complex 
topic.  As  the  directors  of  State  Medicaid  programs,  we  hold  unique 
positions  as  finan^ers  and  regulators  of  nursing  homes,  and  we  un- 
derstand what  a  difficult  issue  providing  quality  care  can  be.  I  hope 
our  views  will  benefit  your  deliberations. 

While  I  have  submitted  more  detailed  testimony  regarding  the 
State  Medicaid  Directors  views  of  the  lOM  study,  let  me  focus  on  a 
few  key  issues. 

We  agree  with  the  general  thrust  of  this  legislation  in  focusing 
on  patient  needs  and  care  actually  provided  rather  than  evaluating 
a  nursing  home's  capability  to  provide  care.  As  payers  of  these 
services,  we  are  far  more  concerned  with  outcome  than  with  proc- 
ess. A  refocusing  of  the  conditions  of  participation  toward  patient 
care  and  away  from  the  facilities'  physical  plant  and  the  current 
paperwork  requirements  will  greatly  enhance  the  ability  of  the 
review  process  to  assure  quality  care. 

The  States  believe  that  the  recommendations  in  H.R.  2270  re- 
garding the  monitoring  of  nursing  home  performance  will  lead  to  a 
more  efficient  and  effective  use  of  the  limited  resources  available 
We  believe  the  current  system  contains  a  great  deal  of  waste.  In 
particular,  we  support  the  use  of  a  standard  surveying  instrument 
with  a  sampling  of  patient  assessments  for  most  homes. 

Resources  should  be  focused  on  the  problem  facilities  by  using 
extended  surveys  when  problems  are  identified  through  the  stand- 
ard survey.  In  the  past,  requirements  of  100  percent  reviews  have 
led  to  unnecessary  penaJties  to  States  without  any  proof  that  these 
reviews  or  penalties  benefit  nursing  home  residents. 

One  of  the  more  controversial  recommendations  is  u)  do  away 
with  any  distinction  between  skilled  nursing  facilities  and  interme- 
diate care  facilities.  While  the  State  Medicaid  Directors  agree  that 
such  a  distinction  is  often  hard  to  differealiate  between  facilities  in 
different  States,  the  proposal  holds  some  potential  problems. 

The  first  is  that  because  the  proposed  single  classification  would 
require  24-hour  nursing  services,  the  overall  cost  of  nursing  care 
will  go  up.  The  increase  in  costs  should  not  be  ignored.  Second,  set- 
ting a  single  level  of  care  which  requires  24-hour  nursing  could 
have  an  adverse  effect  on  residents  who  require  less  care.  Residents 
who  only  require  10  hours  of  licensed  nursing  care  become  ineligi- 
ble for  nursing  home  service  under  Medicaid. 

Obviously,  this  is  not  the  intent  of  the  recommendation,  but 
recent  trends  in  the  administration  of  the  Medicare  program  have 
shown  that  meeting  the  level  of  care  is  a  crucial  factor  in  deter- 
mming  eligibility.  Clarification  of  the  intent  of  this  recommenda- 
tion is  necessary  should  the  subcommittee  pursue  it. 

Combining  the  inspection  of  care  and  survey  and  certification 

Erocess  is  basically  a  sound  idea,  but  State  Medicaid  agencies  do 
aye  some  reservations.  Because  both  the  IOC  and  survey  and  cer- 
tification process  are  carried  out  by  teams  with  similar  professional 
personnel  at  different  times,  combining  the  two  processes  will  save 
the  State  and  Federal  Government  funds  in  terms  of  personnel  and 
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travel,  and  it  will  reduce  the  paperwork  requirements  for  the  nurs- 
ing facilities. 

Many  Medicaid  directors,  however,  are  concerned  that  the  pa- 
tient care  which  we,  Medicaid,  is  paying  for  is  going  to  be  evaluat- 
ed by  a  different  State  agency.  Several  States  have,  however,  al- 
ready combined  their  IOC  and  survey  and  certification  efforts  and 
arc  pleased  with  this  approach. 

We  believe  that  the  solution  to  our  concern  is  contained  in  the 
bill,  which  would  allow  States  to  continue  inspection  of  care  activi- 
ties with  Federal  financial  participation  if  they  choose.  This  will 
allow  each  State  to  work  toward  an  appropriate  balance  of  the  two 
activities. 

Mr.  Chairman,  I  hope  my  comments  will  be  of  use  to  you  and  the 
other  members  of  the  subcommittee  in  your  continued  delibera- 
tions regarding  improving  the  quality  of  care  in  nursing  homes. 
The  State  Medicaid  Directors  stay  ready  to  assist  you  in  any  way 
that  we  can. 

Thank  you  for  inviting  me  to  testify  today.  I  would  be  happy  to 
answer  any  questions  you  might  huve. 
[Testimony  resumes  on  p.  417.] 
[The  prept  ?d  statement  of  Mr.  Johnson  follows:] 
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TESTIMONY  OF 
AARON  J.  JOHNSON 

Good  morning  Mr.  Chairman  and  members  of  the  subcommittee.  I  am 
Aaron  J.  Johnson.  Commissioner  of  medical  assistance  for  the 
State  of  Georgia.  In  addition.  I  am  currently  serving  as 
chairman  of  the  state  medicaid  directors'  association  of  the 
American  Public  welfare  association. 

I    HAVE    COME    TODAY    TO    PRESENT    THE    VIEWS    OF    THE    STATE  MEDICAID 

agencies  on  the  medicaid  Nursing  Facility  Quality  Care  Amendments 
OF  1987  (H.R.  2270).   Although  our  association  has  not  had  a 

CHANCE  TO  MEET  AND  ADOPT  AN  OFFICIAL  POSITION  ON  THE  BILL.  I  CAN 
PRESENT  TO  YOU  THE  IMPRESSIONS  OF  THE  STATE  MEDICAID  DIRECTORS 
RcGAROING  its  VARIOUS  PROVISIONS.  PARTICULARLY  SINCE  IT  CLOSELY 
HIRRORS  LAST  YEAR*S  BILL  AND  FOLLOWS  THE  RECOMr'ENDATIONS  OF  THE 
INSIGHTFUL   INSTITUTE   OF  MEDICINE   STUDY.   IMPROVING  THE   QUAITTY  OF 

Care  in  Nursing  Humes. 

Mr,  Chairman.  I  would  like  to  compliment  you  and  Chairman  Dingell 
wN  the  bill  you  have  produced  on  such  a  complex  topic.  As  the 
directors  of  the  state  Medicaid  programs  we  hold  unique  positions 
AS  financers  and  regulators  of  nursing  homes,  and  we  understand 

what  a  difficult  issue  providing  quality  care  can  be.     I  HOPE  OUR 

views  will  benefit  your  deliberations. 

I  would  like  to  comment  on  the  bill's  provision  in  the  order  in 
which  they  appear. 
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Requirements   for  Nursing  Facilities  (Section  2) 

^he  state  meoicaio  agencies  support  eliminating  the  oistinctlnn 

BETWEEN  A  SKILLED  NURSING  FACILITY  (SNF)  LjVEL^  OF  CARE  AND  AN 
INTERMEDIATE  CARE  FACILITY  (ICF)  LEVEl  OF  CARE,  HOWEVER.  THERE 
ARE  SOHF  POTENTIAL  PITFALLS.  ThE  REASON  FOR  ELIMINATING  THIS 
DISTINCTION  AS  PRESENTED  IN  THE  lOM  STUDY  IS  THAT  THERE  IS  NO 
CLEAR  DIFFERENCE  BETWEEN  THE  LEVEL  OF  CARE  PROVIDED  TO  SNF 
RESIDENTS  IN  ONE  STATE  AND  ICF  RESIDENTS  IN  ANOTHER.  iT  IS 
CERTAINLY  TRUE  THAT  INCONSISTENCIES  EXIST  BETWEEN  THE  ICF  CARE 
PROVIDED  IN  ONE  STATE  AND  THE  ICF  CARE  IN  ANOTHER,  JUST  AS  THE 
CARE  RECEIVED  BY  A  SNF  RESIDENT  IN  ONE  STATE  IS  DIFFICULT  TO 
DIFFERENTIATE  FROM  THE  ICF  CARE  IN  ANOTHER  STATE.     WE  DO  HAVE  TWO 

concerns,  however,  regarding  this  provision. 

First,  since  the  provision  in  the  bill  calls  for  sitting  a  single 
level  or  care  equal  to  the  curr^^^  snf  level  requiring  2q-h0ur 
nursing  services,  it  will  significantly  increase  the  cost  of 
nursing  home  care  provided  under  the  medicaid  program,  also, 
since  this  provision  does  not  recognize  that  in  many  states  icf 
level  residents  do  not  require  the  presence  of  licensed  nurses  2h 
hours  a  day,  this  requirement,  particularly  given  the  national 
shortage  of  licensed  nurses,  would  contribute  unnecessarily  to 
the  shortage  of  health  care  professionals  already  being 
experienced.  perhaps  a  reasonable  approach  would  be  to  relate  the 
professional     staffing   to  the  needs  of  the  patient  mix  based  on 
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THE  RESIDENT  ASSESSMENT.  ThIS  COULD  RELATE  PROGRAM  COSTS  TO 
PATIENT  NEEDS.  AS  SERVANTS  OF  THE  PUBLIC  IT  IS  OUR  JOB  TO 
RECOGNIZE  ALL  OF  THE  COSTS  AND  BENEFITS,  AND  WE  MIGHT  BE  BUYING 
'ORE   THAN  IS  NECESSARY  WI  'H  A  SINGLE  LEVEL  OF  HIGH  OPTION  CARE. 

Second,  setting  a  single  level  of  care  standard  which  requires 

2M-HDUR  NURSING  COULD  HAVE  AN  ADVERSE  EFFECT  ON  RESIDENTS  WHD 
REQUIRE  LESS  CARE.  ThE  RESIDENTS  WHO  DNLY  REQUIRE  lO-HOURS  OF 
LI£ENSE0  NURSING  SUPERVISION  NOW  IN  ICF,  ARE  AS  MUCH  IN  NEED  OF 
2M-H0UR  NURSING  CARE  AS  THOSE  REQUIRING  2M-H0UR  LICENSED  NURSE 
SUPERVISION.  WILL  RESIDENTS  WHO  ONLY  REOUIRF  10-HJURS  OF 
LICENSED  CARE  BECOME  INELIGIBLE  FOR  NURSING  HOME  SERVICES  UNDER 
HEDICAID?  I  MENTION  THIS  IN  THE  CONTEXT  OF  CURRENT  TRENDS  WHERE 
THE  ASSESSMENT  OF  THE  LEVEL  OF  CARE  A  PERSON  NEEDS  HAS  BECOME  A 
CRUCIAL  FACTOR  IN  THEIR  ELIGIBILITY.  ThE  MEDICARE  PROGRAM  IS  THE 
BEST  EXAMPLE,  OBVIOUSLY,  THE  INTENT  OF  THE  BILL  IS  NOT  TO  DENY 
MEDICAID  COVERAGE  TO  PEOPLE  IN  NEED  OF  LONG-TERM  INSTITUTIONAL 
CARE,  I;  IS  IMPORTANT  TO  CLARIFY  THAT  THE  IMPLEMENTATION  OF  THIS 
PROVISION  WILL  NOT  RESULT  IN  SUCH  A  POLICY.  We  DO  NOT  WANT  TO  GO 
BACK  TO  THE  EARLY  YEARS  OF  THE  PROGRAM  WHEN  ONLY  THE  INDIVIDUALS 
NEEDING  HIGHER  CARE  SNF  SERVICES  WERE  COVERED. 

Our  r.oki  SHOULD  BE  ADEQUATE  PROFESSIONAL  STAFFING  TO  DELIVER  THE 
CARE  NEEDED  BY  THE  RESIDENTS  IN  NURSING  FACILITIES.  ThERE  IS  A 
SIGNIFICANT     DIFFERENCE     BETWEEN     THE  TYPES  OF     STAFFING  NEEDS  OF 
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REHABILITATION  PATIENTS  VERSUS  RESIDENTS  REQUIRING  LESS  CARE.  WE 
WOULD  SUGGEST  A  VARIABLE  STAFFING  REQUIREMENT  BASED  ON  THE  AMOUNT 
OF  PROFESSIONAL  STAFF  NECESSARY  TO  PROMOTE  RECOVERY  AND  ENHANCE 
THE  QUALITY  OF  LIFE  FOR  EACH  RESIDENT.  ThIS  MIGHT  PROVE  ItSS 
EXPENSIVE  AND  AVOID  ANY  ADVERSE  IMPACT  ON  RESIDENTS  CURRENTLY  IN 
NEED  OF  ICF  CARE, 

hljilll ve  the  proposed  requirement  for  conducting  standardi;ep 
resident  assessments.  at  reasonable  intervals.  is  a  gond  idea . 
The  state  medicaid  agencies  believe  the  benefit  from  such  a 
procedure  is  clear  in  terms  of  accurately  assessing  a  patient's 
condition  over  time  and  correctly  assessing  the  quality  of  care 
provided  by  different  nursing  facilities.  more  generally,  we 
believe  that  the  patient  assessments  are  the  key  elements  in 
establishing  a  system  that  focuses  on  the  care  actually  provided 
to  residents  rather  than  the  care  a  facility  is  capable  df 
providing. 

Requiring    the    Provision   of    a   core    group   of    sfrv^c^s  and 

ApTiyiTlES    IS    ANOTHER    GOOD    IDEA.     IN    PARTICULAR,    REQUIRING  2M- 

hour  nursing  services  sufficient  to  meet  the  needs  of  the 
residents.  but  not  requirh^g  unnecessary  services  from  registered 
nurses  is  a  reasonable  approach, 

The  state  Medicaid  agencies  support  the  establishment  of  minimum 
requirements  for  nurse  aide  training,   we  believe  the  proposal  is 
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QUITE  REASONABLE  BECAUSE  IT  WOULD  ALLOW  SUCH  TRAINING  TO  OCCUR  IN 
THE  NURSING  FACILITY.  WE  WOULD  HOPE  THAT  IN  ESTABLISHING  THE 
MINIMUM  STANDARDS     THE  SECRETARY  WILL  CONSULT  WITH  THE  STATES. 

H£  SIPPORT     EACH     OF     THE     PROPOSED     RE,QjJlR.Ejil.Njri_m  ATING  TO 

Rg^IP^NTS*  RIQHTS.  ThE  STATE  MEDICAID  DIRECTORS  STRONGLY  OPPOSE 
ANY  FORM  OF  DISCRIMINATION  AGAINST  AN  INDIVIDUAL  BASED  ON  THE 
SOURCE  OF  PAYMENT.  WE  APPLAUD  THE  DISTINCTION  MADE  IN  THIS 
CONTEXT   BETWEEN   "MCDICAID-RELATED"    SERVICES   AND  OTHER  SERVICES. 

State  agencies  should  not  have  to  pay  for  ampnities  that  have  no 
impact  on  patient  care. 

In  addition  to  maintaining  individuals'  basic  rights  within  a 

NURSING  facility,  IT  IS  IMPORTANT  THAT  SUCH  RIGHTS  ARE  ALSO 
MAINTAINED  AT  THE  TIME  OF  A  TRANSFER  OR  DISCHARGE.  A  VERY  CLEAR 
WAY  OF  MAINTAINING  QUALITY  CARf  IS  TO  ENSURE  THAT  THE  PATIENT  HAS 
ACCESS  TO  CONTACTS  OUTSIDE.  AS  WELL  AS  OUTSIDE  PERSONS  SUCH.  AS 
THE   LONG-TERM  CARE  OMBUDSMAN.     HAVING  ACCESS  TO  THE  PATIENT. 


While  we 

AGREE 

HITH 

THE   PROPOSAL   FOR    PREADMISSION  SCREENING 

AND 

RESIDENT 

REVIEW 

FOR 

MENTALLY  ILL   AND   MENTALLY   RETARDED.  UE 

HAVE 

PROBLEMS 

WITH 

SOME 

O"^  ...THE     REQUIREMENTS     ASSOCIATED  WITH 

THE 

PROPOSAL.   Such  individuals  need  to  receive  appropriate  care, 

WHICH  THEY  MAY  NOT  GET  IN  A  NURSING  FACILITY.  BUT  THE  PROVISION 
SEEMS     TO     REQUIRE     STATES     TO     PROVIJE       ACTIVE       TREATMENT  TO 
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INDIVIDUALS  WITH  NO  FEDERAL  FINANCIAL  PARTICIPATION,  WE  OBJECT 
TO  BEING  REQUIRED  TO  FURNISH  SERVICES  BY  THE  FEDERAL  GOVERNMENT, 
WHEN  THE  FEDERAL  GOVERNMENT  IS  NOT  GOING  TO  PARTICIPATE  IN  THE 
FINANCING  OF  SUCH  SERVICES.  THIS  PROPOSAL  APPEARS  TO  BE 
ADDRESSING  THE  VERY  DIFFICULT  ISSUE  OF  PROVIDING  APPROPRIATE 
TREATMENT  TO  THE  MENTALLY  ILL  AND  MENTALLY  RETARDED  IN  A  VERY 
LIMITED  WAY.  7hE  STATES  AGREE  THERE  ARE  PROBLEMS,  BUT  FEEL  A 
MORE  COMPREHENSIVE  AND  FINANCIALLY  EQUITABLE  SOLUTION  IS  NEEDED 
THAN  IS  PROPOSED  IN  THE  BILL. 

We  SUPPORT  THE  PROPOSED  REQUIREMENTS  RELATED  TO  ADMINISTRATION. 
We    ALSO    SUPPORT    REQUIREMENTS    THAT    NURSING    FACILITIES    MEET  AND 

maintain  all  federal,  state  and  local  standards  regarding 
licensure,  life  safety  codes-  sanitary  and  infection  control  and 
other  standards  related  to  the  health  and  safety  of  the  patients, 

Resident  Assessments  (Section  5) 

The  state  Medicaid  agencies  support  the  idea  of  developing  a 

SINGLE  UNIFORM  ASSESSMENT  TO  EVALUATE  A  RESIDENT'S  ABILITY  TO 
PERFORM  DAILY  LIFE  FUNCTIONS,  SUCH  AN  ASSESSMENT  INSTRUMENT,  AS 
MORE  CLEARLY  ENVISIONED  IN  THE  TOM  STUDY,  WOULD  EMPHASIZE 
EVALUATING  THE  RESIDENT'S  CONDITION  AND  CARE  RATHER  THAN  THE 
REQUIREMENTS  OF  PAPERWORK  AND  PHYSICAL  PLANT  THAT  ARE  CURRENTLY 
EMPHASIZED.  AS  PRESCRIBED  IN  SECTION  2  OF  THE  BILL,  THIS 
ASSESSMENT     INSTRUMENT  WOULD  BE  USED  UPON  ADMISSION,  PERIODICALLY 
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THEREAFTER,  AND  PROMPTLY  AFTER  EACH  SIGNIFICANT  CHANGE  IN  THE 
RESIDENT'S  PHYSICAL  OR  MENTAL  CONDITION.  ThE  MERIT  OF  THIS 
PROPOSAL  IS  CLEAR. 

We  are  particularly  pleased  that  the  bill  calls  for  EXCEPTIONS  TO 
A  SINGLE  NATIONAL  ASSESSMENT  INSTRUMENT,  17  STATES  RECEIVE 
APPROVAL  FROM  IHE  SECRETARY.  In  A  VARIETY  OF  PROGRAM  AREAS 
STATES  HAVE  FOUND  THAT  WHAT  IS  REALLY  DESIRED  IS  UNIFORM  ITEMS 
AND  DEFINITIONS,  NOT  A  UNIFORM  INSTRUMENT.  TOO  OFTEN  USING  A 
SINGLE  FORM  THROUGHOUT  THE  COUNTRY  HAS  NEGATIVE  IMPACT  AND 
PREVENTS  STATES  FROM  DOING  MORE  THAN  THEY  APc  REQUIRE  BECAUdE  A 
DESIGNATED   FORM   WILL   NOT  ALLOW  THEM  TO  DO  MORE.     ThE  FLEXIBILITY 

provided  by  the  bill  sp'^uld  avoid  such  a  problem. 
Survey  and  Certificaxion  (Section  m) 

UilNG  A    TWO-STEP    SURVEYING    PROCESS    WHICH    TARGETS  MONITORING 

RESOURCES  TOWARD  PROBLEM  NURSING  FACILITIES  IS  AN  fXC FLLENT  IDEA . 
The  CURRENT  REVIEW  PROCESS  WHICH  CALLS  FOR  100  PERCENT  REVIEW  OF 
PATIENT  RECORDS  REGARDLESS  OF  THE  CARE  PROVIDED  BY  THE  FACILITY 
LEADS  TD  A  GREAT  DEA'  OF  WASTED  EFFORT.  By  USING  SAMPLING 
TECHNIQUES  IN  A  STANDARD  SURVEY  OF  ALL  FACILITIES,  THE  STATES  CAN 
EXTEND  A  MUCH  GREATER  AMOUNT  OF  THEIR  MONITORING  RESOURCES  TD 
PROBLEM  FACILITIES  THROUGH   EXTENDED  SURVEYS. 
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ESTAB^.ISHING       UNANNOUNCEO  SURVEYS       FOR  NURSING  FACILITIES  NOT 

EARLIER  THAN  9  MONTHS.  NOR  LATER  THAN  15  MONTHS,  IS  ANOTHER  VERY 
GOOD  IDEA.  If  these  surveys  ARE  TO  PROVIDE  PROPER  OVERSIGHT  IT 
SEEMS    LOGICAL    THAT   A   REGULAR    12  MONTH  REVIEW   PATTERN   SHOULD  BE 

AVOIDED.   Some   substandard   facilities   have    avoided  detection 

BECAUSE  THE  SURVEYS  ARE  SO  PREDICTABLE.  I  WOULD  POINT  OUT  THAT 
ALTHOUGH  FACILITIES  MAY  CURRENTLY  ESCAPE  EXPOSURE  FOR  PHYSICAL 
DEFICIENCIES  THAT  ARE  USILY  CORRECTED  BEFORE  A  SURVEY,  POOR  CARE 
PROVIDED  TO  A  PATIENT  OV'PR  AN  EXTENDED  PERIOD  CANNOT  BE  QUICKLY 
REMEDIED  BY  THE  FACILITIES,  WE  BELIEVE  THAT  THE  12  MONTH  SURVEYS 
HAVE  BEEN  CATCHING  SUCi^  PROBLEMS. 

Combining    the    inspection    of    care    (IOC)    and    sgpyFY  Awp 

CERTIFICATION    PROCESSES    IS     BASICALLY    A    SO^ND    IDEA.    BUT  STATE 

Medicaid  agencies  do  have  some  RESERVATinN<f .   because  both  the 

IOC  AND  SURVEY  AND  CERTIFICATION  PROCESS  ARE  CARRIED  OUT  BY  TEAMS 
WITH  SIMILAR  PROFESSIONAL  PERSONNEL  AT  DIFFERENT  TIMES,  COMBINING 
THE  TWO  PROCESS  WILL  SAVE  THE  STATE  AND  FEDERAL  GOVERNMENTS  FUNDS 
IN  TERMS  OF  PERSONNEL  AND  TRAVEL,  AND  IT  WILL  REDUCE  THE 
PAPERWORK  REQUIREMENTS  FOR  THE  NURSING  FACILITIES.  In  ADDITION 
THIS  PROVISION  WOULD  DO  AWAY  WITH  THE  PHYSICIAN  R ECE RTI F IC AT  I  ON 
REQUIREMENTS,  AND  THE  ASSOCIATED  PENALTIES,  AND  WE  MOST 
DEFINITELY  SUPPORT  SUCH  A  MOVE.  PHYSICIAN  RECERTI FICATION  HAS 
CEASED  TO  BE  AN  ISSUE  OF  CARE,  BUT  RATHER  A  FISCAL  ISSUE  BETWEEN 
STATE  MEDICAID  AGENCIES  AND  HCFA  AUDITORS. 
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Despite  these  potential  benefits    from      combining    the  two 

PROCESSES,  THE  STATE  MEDICAID  AGENCIES  HAVE  SOME  RESERVATIONS 
ABOUT  THE  PROPOSAL,  LET  ME  EXPOSE  SOME  BIASES  OF  STATE  MEDICAID 
DIRECTORS.  WE  TEND  TO  THINK  THAT  IOC  TEAMS,  UNDER  OUR  CONTROL, 
FOCUS  MORE  ON  THE  CARE  PATIENTS  ARE  RECEIVING  AND  WHETHER  THEY 
ARE    APPROPRIATELY   PLACED,   WHILE   SURVEY   AND   CERTIFICATION  TEAMS, 

often  not  under  our  control,  emphasize  the  physical  plant  of  a 
nursing  facility. 

In   the  opinion  of  the  state  medicaid  direc  ^^s,   control  or 

INFLUENCE  WITH  THE  SURVEYING  ACTIVITY  WOULD  BECOME  PARTICULARLY 
IMPORTANT  BECAUSE  IT  WOULD  BE  THE  ONE  REVIEW  OF  HOW  MEDICAID 
DOLLARS  ARE  BEING  SPENT.  WHILE  THIS  LEGISLATION  WOULD  COMBINE 
THESE  ACTIVITIES,  THE  RESPONSIBILITY  FOR  THE  QUALITY  OF  LIFE  AND 
NURSING  CARE  RECEIVED  BY  MEDICAID  RESIDENTS  IS  THE  RESPONSIBILITY 
OF  OUR  AGENCY.  WE  NEED  A  DIRECT  RELATIONSHIP  WITH  THIS  ACTIVITY 
IF  WE  ARE  TO  HAVE  THIS  RESPONSIBILITY  AND  PAY  FOR  THE  CARE.  AS 
ADMINISTRATORS  OF  THIS  MULTI-BILLION  DOLLAR  PROGRAM  WE  FEEL  MORE 
CONFIDENT  WHEN  WE  HAVE  CONTROL  OVER  THE  REVIEW  OF  THE  QUALITY  OF 
SERVICE  OUR  CLIENTS  ARE  BEING  PROVIDED.  ThIS  IS  NOT  TO  SAY 
'JRVEY  AND  CERTIFICATION  PERSONNEL  DO  A  BAD  JOB.  ONLY  THAT  IN 
MANY  STATES  WE  ARE  NOT  CURRENTLY  DEEPLY  INVOLVED  IN  THAT  PROCESS 
AND  GIVING  UP  OUR  REVIEW  TOOL,  THE  IOC,  MAKES  SOME  OF   US  UNEASY. 

Several  states  have,  however,   already  combined  their  lOC  and 

SURVEY    AND    CERTIFICATION    EFFORTS    AND    ARE    PLEASED    WITH  THIS 

APPROACH.  We     believe     that    the     solution  to  our  concern  is 
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CONTAINED  IN  THE  BILL,  WHICH  WOULD  ALLOW  STATES  TO  CONTINUE 
INSPECTION  OF  CARE  ACTIVITIES  WITH  FEDERAL  FINANCIAL 
PARTICIPATION  IF  THEY  CHOOSE.  THIS  WILL  ALLOW  FACH  STATE  TO  WORK 
TOWARD  AN  APPROPRIATE  BALANCE  OF  THE  TWO  ACTIVITIES. 

\i{  AR^  OPPOSED  TO  THE  PROPOSED  FISCAL  PENALTY  ON  STATES  THAT  ARE 
FOUND  TO  HAVE  INADEQUATE  SURVEY  AND  CERTIFICATION  EFFORTS.  WHY 
TAKE  HONEY  AWAY  FROM  AN  EFFORT  THAT  IS  ALREADY  INADEQUATE?  HOW 
CAN  IMPROVEMENT  OCCUR  WITH  FEWER  FUNDS?  ThE  STATES  BELIEVE  THAT 
THERE  ARE  ALREADY  ADEQUATE  INCENTIVES  IN  PLACE  TO  ENSURE  THAT 
SUBSTANDARD  SURVEYING  DOES  NOT  BECOME  A  REGULARITY.  WE  SUPPORT 
FEDERAL  "LOOK-BEHIND"  REVIEWS  THAT  CHECK  STATES*  EFFORTS,  AND 
STATE     HEDICAID     AGENCIES     ARE     ALWAYS     SUBJECT    TO    PENALTIES  IN 

benefit  dollars  if  these  reviews  show  that  inadequate  care  is 
8ein6  provided. 

we  support  a  high  percentage  of  federal  funding  for  the  first 
three  years  of  the  new  survey  and  certification  process.  while 
the  monitoring  changes  will  reap  financial  savings  for  state  and 
federal  governments,  the  transition  may  be  expensive. 

In  order  for  the  change  to  occur  smoothly  the  additional  federal 

FUNDS  ARE  NEEDED  FOR  A  LIMITED  TIME.  WE  ARE  PARTICULARLY  PLEASED 
WITH  THIS  SUGGESTION  AT  THE  SAME  TIME  THE  ADMINISTRATION  HAS 
PROPOSED  TO  ELIMINATE  ALL  ENHANCED  FUNDING  FOR  THE  MEDICAID 
PROGRAM. 
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ReCEMTLY.  AND  WITHOUT  LC6ISLATI0N.  HCFA  WROTE  INTO  REGULATION  A 
MEW  AND  HUCH  HORE  NARROW  DEFINITION  OF  -SKILLED  PROFESSIONAL 
HEOKAL  PERSONNEL-  FOR  WHOSE  SERVICES  STATES  RECEIVE  75  PERCENT 
FEDERAL  FUNDING.  THIS  SUDDEN  CHANGE  IN  DEFINITION  AFTER  20  YEARS 
eFFECTIVELY  REDUCED  FEDERAL  FUNDING  TO  STATES.  THE  STATES 
BELIEVE  THAT  ENHANCED  FEDERAL  FUNDING  IS  AN  APPROPRIATE  HEANS  OF 
ESIABLISHING  PROGRAM  PRIORITIES. 

Enforcemfnt  (Section  5) 

HE_  gENERAUY      MIPPORT      THE      RrrnHHr.n.Trn.c      RfsARniNr,  T»r 
IltEflmilINT    PROCESS.  P*'>TTMi^,x_TO_PJiI_a^^ 
miUL^mmVt    TO    USE    INTERMIT. Tr    ....T^o.s     ^0  rxrnp^^ 

mpuMii^Ammi^^mm^nmum.  many  states  have  already 

ESTABLISHED  INTERMEDIATE  SANCTIONS  AT  THE  STATE  LEVEL.  BUT 
FEDERAL  CONFIRMATION  OF  THIS  ACTIVITY  CAN  PROVIDE  AODITIONAL 
SUPPORT  TO  THE  STATES.  ThE  CURRENT  FEDERAL  PENALTIES  THAT  CALL 
FOR  EXPELLING  A  PROVIDER  FROM  THE  PROGRAM  AND  NOTHING  LESS  ARE 
UNREALISTIC  BECAUSE  THEY  POTENTIALLY  HURT  THE  PATIENT  AND  NOT  THE 
PROVIDER. 


I  WOULD  ADD  ONE  WORD  OF  CAUTION  REGARDING  THE  STRENGTHENING  OF 
SANCTIONS  AND  TIGHTENING  OF  THE  APPEALS  PROCESS.  GIVE  STATES 
DISCRETION  IN  HOW  THESE  ARE  APPLIED.  IF  INTERMEDIATE  SANCTIONS 
ARE  MEANT  TO  GIVE  STATES  MORE  LATITUDE  IN  DEALING  WITH  PROVIDERS. 
THEN  PARTICULAR  SANCTIONS  SHOULD  NOT  BE  TIED  MANDATORILY  TO 
SPECIFIC  VIOLATIONS. 

Thank  you  for  asking  me  to  comment  on  h.R.  2270.    i  would  be 

HAPPY  TO  ANSWER  ANY  OUESTIONS  YOU  MIGHT  HAVE. 
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Mr.  Waxman.  Thank  you,  Mr.  Johnson. 
Ms.  Marshall. 

STATEMENT  OP  MARY  A.  MARSHALL 

Ms.  Marshall.  Mr.  Chairman  and  members  of  the  committee,  I 
am  delegate  Mary  Marshall.  Tm  in  the  Virginia  House.  I  chair  the 
NCSL  Long-Term  Care  Task  Force  and  was  on  the  Long-Term  Care 
Subcommittee  of  the  Federal  Council  on  Aging  and  chaired  the 
Joint  Study  Committee  on  Long-Term  Care  for  the  Virginia  Gener- 
al Assembly,  so  I've  ^^n  long  interested  in  long-term  care. 

The  statement  you  have  there  is  the  policy  of  the  National  Con- 
ference of  State  Legislatures,  adopted  last  week  at  a  meeting  at 
which  40  States  were  represented. 

We  have  also  com:3leted  two  studies  that  will  be  interesting  to 
you.  My  task  force  is  about  to  publish  a  Legislator's  Guide  to  Long- 
Term  Care.  We  will  make  copies  available  to  you.  And  we  have 
done  a  survey  of  State  legislatures'  issues  concerning  the  elderly, 
and  we  will  make  thtt  available  to  you. 

We  support  this  legislation  very  vigorously,  very  strongly.  We 
think  that  a  patient- oriented  system  of  evaluation  in  the  plan  of 
care,  the  assessment,  instrument,  a  system  of  inspecting  on  the 
basis  of  where  it  is  needed  most,  all  will  be  very  beneficial  to  pa- 
tients and  to  taxpayers. 

We  do  suggest  that  fiscal  incentives  to  the  States  and  nursing 
homes  to  implement  the  new  requirements  will  speed  up  the  imple- 
mentation. We  urge  an  adequate  transition  period.  It  takes  awfiile 
for  people  to  learn  a  new  way  of  doing  things,  and  while  to  train 
the  people  who  train  the  people,  and  we  hope  you  will  allow  time 
for  that,  and  that  you  will  set  the  schedule  up  so  that  we  develop 
the  standards  and  the  processes  before  we  develop  the  penalties,  or 
at  least  they  go  hand  in  hand. 

And  we  support  intermediate  sanctions.  As  I  say,  we  emphasize 
sjflficient  time.  We  believe  that  you  should  prohibit  facilities  from 
discriminating  against  individuals  who  receive  Medicaid.  But  we  do 
want  to  point  out  that  this  would  be  a  problem  with  continuing 
care,  retirement  communities,  and  you  need  an  exemption  for 
them  to  be  able  to  take  care  of  their  own  residents,  who  are  al- 
ready paying  for  their  care. 

We  urge  you  to  recognize  State  laws  on  the  division  of  assets  of 
married  couples,  as  I'm  sure  you  know  in  California,  where  you 
have  a  community  property  law.  This  is  ignored  by  the  Medicaid 
administration  and  the  spouse  is  impoverished,  in  spite  of  what  the 
State  law  says  about  what  belongs  to  her— it's  not  always  her. 

We  urge  you  to  look  very  carefully  at  the  prescreening  program, 
so  that  you  don't  back  people  up  in  hospitals.  Virginia  was  the  first 
State  to  have  a  prescreening  program.  We  went  about  it  very 
slowlv,  and  we  never  had  this  problem.  But  other  places  have 
found  that  if  they  enact  a  prescreening  program  pad  don't  manage 
to  get  everything  in  place  quickly  enough,  you  back  people  up  in 
hospitals,  which  is  very  bad  for  your  Medicaid  budget  and  hard  on 
the  people  along  with  the  hospitals. 

We  urge  as  much  flexibility  as  you  can  possibly  put  into  it,  so 
that  the  States  can  develop — continue  to  develop  their  own  pro- 
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grams,  and  we  will  be  happy  to  work  with  you  in  any  way  that  we 
can  to  get  this  legislation  moving  forward. 
[The  prepared  statement  of  Ms.  Marshall  follows:] 

Statement  of  Maky  A.  Mabshall 
Mr.  Chairman  and  distinguished  members  of  the  subcommittee: 
bl^^JJ^7»i??'^V^'*J^*-^''«"!f-/"'"  chairman  of  the  assem- 

hI^O^^^  f  UhS?"^^!^  ^"f  '^^  ^"^^         of  the  Committee  on 

J?!^^  nk  ^li?  I  am  from  Arlin{rton  on  represent  the  State's  48th 

fem'^^tTf  S;:"h^^^r'  years.Twould  life  me  full  statement  to 

git^iWto^!;:;^^^.^^^^^ 

Conunittee,  Pnd  I  also  chair  their  task  for«  on  Long  Term  Cate 

TW  &,„n  ^""S!'  '=^1     '•'^  assembly's  Joint  Oomm^ 

on  LOM  Tenn  Cwe  and  a  former  member  of  the  Federal  CouncU  on  AginK's  Lone 
Term  (ire  Task  Force,  thus  my  perspective  is  a  broad  one  and  this  iss^M  te^ 
an  mterest  of  mme  for  sometime. 

Ai^Jhiv  rw^.'k  aware,  NCSL  has  just  completed  a  meeting  of  its  State-Federal 
^^VfLi  ^^Z  "WMhinrton,  where  extensive  debate  on  the  subject  of  lo^fr 
&^  ^  "'^f*'  Services  Committee  revised  our 

tong-term  care  doUct  and  the  resolution  was  adopted,  unanimously,  at  the  State- 
Fedferal  assembly.  It  is  expected  to  be  adopted  m  wlicy  for  tte  conferenc? ^ 

KStT  on  W^:;  '^""2f "4  ^^'y  ^1  ^  the  b^is  of  ou^ rbby- 
(K&TmO)  Medicaid  Nursing  Home  Quality  of  Care  Amendments  f  1987;" 

^"  publications,  one  is  a  50^State 

8«uwy  entitled.  State  l«pslative  Issues  Concerning  the  Elderly,"  1986-1990^^e 
other  u.  entiUed  '■wl^nn  Care  for  the  ElderlyT  A  Legislatore  S '' We  wu! 

™.kL'k***  '•'^  subcommittee  aslSSn  as  ttey  ^  avail^i 

from  the  publishers.  I  should  pomt  out  that  the  legislators'  guide  was  a  nroiect  Siat 
my  task  ferce  worked  on  for  over  1  year  and  it  ^suppor^  byTg^St^  Sfl 

i^nTC.^rr^?f"  ^l^"*  our  Health  C^^cS^Snt^Si 

I  ^rtu  '•'^  "*?^t*'        Financing  Administration  (HCFA) 

1  want  to  comment  the  committee  on  developing  this  Iwislation  and  briiurinir  the 

h2m^^!,^^^^«lP*'•n"""^?''  ^  '^^  StateTegulation  of  ^™ 

mg  Homes.  Such  a  task  will  require  coonlination  and  cooperation  by  every  branch  of 

refo!r?^uTfon^"^T^  ^fT^^"  ^1  f"""  t»«  pn)pJKu«tag  home 

It  o?  rhp  lfTfn?-  inspertiTsysteiTto  SSk 

V  r      patients  rather  than  the  condition  of  their  records  and  im- 

K^c^B^eflv'  l"";:^H  f't^n  ""^'^  probably  the  most  imS^  step  for 
Mitlf ihkU^n,tkfn  in^^ff  some  of  the  concerns  NCSt  has 

Tk  M  ifS^s'?™"  and  offer  a  few  suggestions  to  improve  it. 
Kij?!.    r*'""^  Cor.ference  of  State  Legislatures  (NC§L)  supports  a  goal  to  assure  a 
^  '^H  "        '^""'i'y  the  Nation's  nu«mg  h^^lt 

qu^  duplication  of  oversight  responsibilities  and  mainUdn  giod 

iJLi^^^'  the  Institute  of  Medicine  (lOM)  of  the  National  Academy  of  Sciences,  re- 
te^^T'P*"^  on  improving  the  quality  of  care  in  nursing  homes.^DeveloprSfntTf 
these  recommendation  have  oeen  followed  closely  by  the  if.S.  House  of  Representa 
StraS  nHCFA)^Nr¥       Commerce  and  by  the  Healih  C^  Fin'S  Al- 

d^^T^VtKipl^te-aJdi^^^^^ 

«.S^^Jr establishment  of  a  national  comprehensive  nursing  home 
reform  pohcy  which  is  patient  outcome-based  and  includes  quality  assessmfnt  Md 
monitormg  sjrstems  that  target  inspections  on  facUities  with  a  histor^^f^ncomT 
^^i^^  f'^'S*  standards.  Facilities  with  superior  complian^^rfsXuW 
monitored  less  often  an_^  undei^o  a  less  rigorous  survey  "^iruo  anuuiu  oe 

n^L'SJL    potential  for  significant  hjcreased  in  cost  to  facilities  and  to  States  for 
rr?^!?    "T  '^V"|"'!"ts,  NCSL  call  upon  the  Federal  Government  to  p,^ 
vide.  (1)  fiscal  incentives  to  States  and  nursing  facilities  to  implement  these  new  re^ 
quirements;  and  (2)  an  adequate  transition  ^iod.  In  additionfrtenSte  ^n^ 
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tions  for  States  and  nure'  facilities  who  do  not  meet  the  target  date  for  implemen- 
tation established  in  law  should  be  provided 

NCSL  believes  it  is  important  for  surveys  or  assessment  to  be  made  of  nursf ng 
f(;cility  residents  to  af^^rtain  in  steps  necessary  to.  improve  the  «]uality  of  care  and 
ten^ices,  upgrade  facuitiv  3  and  training  procp*am8,  design  plans  of  care,  and  deter- 
mine the  cost  of  implementation.  Sufficient  time  should  be  provided  for  the  develop- 
ment of  new  survey  instruments,  the  training  of  personnel,  the  development  of 
State  regulations  and  the  adoption  of  new  requirements.  Federal  assistance  should 
be  available  to  facilities  and  the  States  to  perform  these  tasks. 

Elimination  of  duplicative  surveys  and  certification  requirements  should  be  the 
first  prioribr  of  new  Federal  conditions  of  participation  by  nursing  facilities.  Consoli- 
dation of  Medicare,  Medicaid,  and  State  certification  processes  should  be  implement- 
ed. 

Federal  rules  should  prohibit  facilities  from  discrimination  against  individuals 
who  receive  Medicaid  payments  for  long-term  care. 

States  should  be  permitted  to  establish  Medicaid  eligibility  standards  which  recog- 
nize State  laws  regulating  the  division  of  assets  and  income  for  married  couples. 
States  should  assure  standards  to  minimize  spousal  impoverishment  in  the  division 
of  spousal  income. 

New  Federal  requirements  should  not  inhibit  the  flow  of  patients  into  nursing  fa- 
cilities, and  "new  patient  assessment"  requirements  should  not  cause  the  untimelv 
or  early  discharge  of  patients  if  the  required  level  of  nursing  home  care  is  unavail- 
able. 

Federal  requirements  for  States  regarding  standards  for  nursing  facilities  should 
provide  States  with  needed  flexibility  to  set  requirements  that  are  consistent  with 
the  needb  of  the  Stat**. 

Finally,  the  Secretary  should  be  required  to  consult  with  State  legislatures  and 
Stato  long-term  care  otticials  when  developing  new  crite;  la  for  regulation  of  State 
facilities,  and  developing  minimum  standards  ^or  professional  training  require- 
ments. 

In  conclusion,  a  great  deal  remains  to  be  done  and  NCSL  calls  upon  the  Federal 
Government  to  work  with  States,  localities,  consumers:,  and  provides  to  formulate  a 
national  comprehensive  long-term  care  policy  to  meet  the  needs  of  the  elderly,  and 
the  physic/illy  and  mentally  disabled.  In  addition,  NCSL  also  asks  the  Federal  Gov- 
ernment to  ease  the  demands  placed  on  the  Medicaid  program  to  provide  service  to 
the  country's  expanding  elderly  population  Improving  State  and  Federal  regulation 
of  nursing  homes  is  an  important  step  in  that  direction. 

On  behalf  of  the  National  Conference  of  State  Legislatures  I  thank  you  for  this 
opportunity  to  share  our  views  with  you  I  hope  that  they  have  been  helpful  and 
will  result  i:i  the  revisions  that  will  enable  us  to  put  the  full  force  of  the  Nation's 
State  lawmakers  behind  your  legislation.  The  conference  looks  forward  to  working 
closely  with  you  and  your  staff  over  th^  coming  months  on  this  most  important 
issue. 

Mr.  Waxman.  Tha.ik  you  very  much,  Ms.  Marshall 
Ms.  Saros. 

STATEMENT  OF  JLEANA  N  GAROS 

Ms.  Saros.  Mr.  Chairman,  I  am  ^'eana  N.  Saros,  president  -^f  the 
National  Association  of  Medicaid  1  .^ud  Control  Units. 

The  mandate  of  the  State  units  is  not  only  to  investigate  and 
prosecute  provider  fraud,  but  also  to  monitor  and  respond  to  pa- 
tient abuse  occurring  in  nursing  homes  that  eceive  Medicaid 
funds.  Based  upon  our  experiences,  we  applaud  the  intent  of  this 
bill,  its  philosophy,  and  thp  thrust  of  its  specific  recommendations. 

We  are  pleased  that  the  present  proposal  has  incorporated  a 
number  cf  important  changes  that  we  recommended  to  the  commit- 
tee. We  trust  .hat  our  comments  tod  ana  owr  continuing  discus- 
sions with  the  committee  will  also  assist  you. 

We  commend  the  provisions  banning  both  coerced  donations  and 
the  waiver  of  the  right  to  apply  for  Mtnlicaid.  We  recommend  that 
the  solicitation  of  donations  be  prohibited  not  only  as  a  condition  of 
admission,  but  also  as  a  condition  of  expediting  admission.  We  be- 
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lieve  the  statement  of  a  right  to  equal  treatment,  despite  source  of 
pa3rment,  is  important  and  necessary. 

As  recognized  by  the  bill,  unannounced  .ind  unanticipated  survey 
visits  are  essential  in  determining  a  nursing  home's  compliance 
with  Federal  and  State  regulation.  Exemplifying  the  problem  in 
this  area  is  the  experience  of  one  State  where  surveyors  worked  in 
the  field  for  approximately  a  2-week  period.  Agency  secretaries 
would  forward  their  messages  to  the  next  facility  on  the  itineranr 
for  delivery,  thereby  notifying  the  facility  of  his  expected  arrival. 
We  strongly  urge  passage  of  the  provisions  that  would  require  and 
ensure  that  each  State  adopt  measures  guaranteeing  tha'  unan- 
nounced visits  are  indeed  a  surprise. 

The  provisj"  s  regarding  patie^it  funds  constitute  an  important 
step;  howev^  've  suggest  two  additions.  First,  nursing  homes  iieed 
the  discipline  and  accountability  of  routine  quarterly  reporting  to 
residents.  Second,  regulations  must  specify  the  disposition  of  pa- 
tient funds  upon  the  death  of  the  resident  and  require  that  funds 
be  turned  over  in  a  timely  manner  and  with  a  final  accounting  to 
the  patient's  estate  or  the  public  administrator. 

The  provision  of  training  for  nurse's  aides  is  a  reform  that  the 
fraud  control  units  have  long  sought.  Nurse's  aides  are  involved  in 
the  bulk  of  the  patient  abuse  cases  that  we  deal  with.  We  welcome 
the  training  provisions  in  the  bill  and  offer  the  following  sugges- 
tions: 

The  use  of  per  diem  or  temporary  aides  is  common  practice  in 
many  locations.  Thii  legislation  must  be  unequivocally  clear  that 
no  per  diem  aides  may  work  at  a  nursing  facility  unless  they  have 
the  same  training  as  the  aides  employed  by  the  facility.  We  ques- 
tion the  wisdom  of  permitting  either  per  diem  employers  or  em- 
ployee organizations  to  conduct  the  training  program.  Both  have 
potential  conflicts  of  interest,  and  both  will  be  difficult  to  super- 
vise. 

Another  aspect  of  per  diem  employment  demanding  attention  is 
orientation.  The  requirement  of  orientation  must  be  expanded  to 
include  the  per  diem  employees  before  they  engage  in  patient  care. 

The  issue  of  screening  aides  is  a  difficult  one,  but  it  must  be  ad- 
dressed. An  important  factor  in  the  screening  process  is  the  re- 
quirement of  criminal  record  checks  tied  to  mandatory  exclusion 
for  past  misconduct  related  to  the  duties  performed  in  the  nursing 
home. 

However,  most  patient  abuse  .'\ctivity  does  not  result  in  a  crimi- 
nal record.  Therefore,  the  screening  process  must  include  an  assess- 
ment of  the  person's  past  performance  in  positions  as  aides  or  in 
other  human  services  positions.  The  State  must  be  able  to  track  an 
employee  from  position  to  position.  We  propose  that  this  committee 
consider  establishing  a  registry,  coupled  with  a  patient  abuse  re- 
porting nv^uirement.  The  registry  could  also  serve  the  purpose  of 
recording  the  criminal  history  information  and  documenting  the 
proof  of  training. 

We  strongly  support  the  provisions  strengthening  interim  sanc- 
tions. Our  units  concur  in  the  conclusion  that  the  all-or-nothing 
character  of  existing  sanctions  makes  administrative  agencies  re- 
luctant to  use  them.  From  a  law  enforcement  point  of  view,  finan- 
cial sanctions  are  most  effective  when  applied  routinely,  consistent- 
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ly.  and  without  discretion  Temporary  management  or  receiver-ship 
as  proposed  by  the  committee,  is  an  importent  second  tool  i  the 
hierarchy  of  interim  sanctions.  We  strongly  recommend  that  after 
a  prescribed  period  of  time,  it  becomes  automatic 

hP«r^>fp'L'i'''r""^"^  ^^^1  P'^'^^l  i'^to  receivership 

fT.fi   ?f  r  °f  P'"°^i'^i"g  the  temporary  management.  The  legisla- 

JSi;e^^id"Sif,;o'"*'^"''""  *°  promulgate  standard  for 

receivers  and  temporary  management  to  guard  against  conflicts  of 
interest,  ensure  minimum  qualifications,  and  create  a  pool  of  re^ 
ceivers  readily  available  for  appointment  ^ 

In  conclusion,  the  initiative  of  this  committee  heralds  an  impor- 
tant  and  prop-essive  year  for  the  nursing  home  industry  and  more 
importantly  for  the  hundreds  of  thousands  of  patients  who  deS 
upon  the  industry  for  health  and  nurture.  wVlook  fomard  to  a 
STte^f^^T*"'*^'"  f ^  *°  how  best  to  pTotect  the 
teTthat  oTr  A^^IT'"^  ^T'  P?*^^"^-  W«  ^^^^  ^  his  commit- 

ttiiteVThis^S^^^^^^^  "^'^  ^^^"-^     ^°  p- 

Thank  you. 

Mr.  Waxman.  Thank  you  very  much  for  your  testimony 

[Testimony  resumes  on  p.  444.] 

[The  prepared  statement  of  Ms.  Saros  follows:] 
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STATEMENT    OF    NATIONAL  ASSOCIATION 
'JF  MEDICAID    FRAUD    CONTROL  INITS 

MR.  CHAIRMAN,   MEMBERS  OF  THE  COMMITTEE,    I  AM  ILEANA 
SAROS,   PRESIDENT  OF  THE  NATIONAL  ASSOCIATTQN  OF  MEDICAID 
FRAUD  CONTROL  UNITS.     I  HAD  HOPED  THAT  MR.  ALBERT  APPLETON 
OF  NEW  YORK,   THE  ASSOCIATION  LEGIST-NATIVE  CHAIRMAN  WHO 
COORDINATED  THE  PREPARATION  OF   THIS  TESTIMONY  FOR  THE 
ASSOCIATION,  WOULD  BE  HERE  AS  WELL,   BUT  HE  WAS  UNABLE  TO  BE 
IN  WASHINGTON  TODAY  DUE  TO  LONGSTANDING  SCHEDULE  CONFLICTS. 
I  WOULD  ALSO  LIKE  TO  ACKNOWLEDGE  THE  WORK  OF  OUR  OTHER 
LEGISLATIVE  COMMITTEE  MEMBERS,    THE  UNIT  DIRECTORS  FROM  NORTH 
CAROLINA,   DELAWARE,   CONNECTICUT,   INDIANA,  AND  CALIFORNIA,  AS 
WELL  AS  THE  ASSISTANCE  OF  BEA  CLOSE  AND  MARY  SUGHRUE, 
PATIENT  ABUSE  AND  COMMUNITY  AFFAIRS   DIRECTORS  RESPECTIVELY 
FOR  THE  HEW  YORK  STATE  MEDICAID  FRAUD  CONTROL  UNIT, 

WE  ARE  VERY  PLEASED  TO  ONCE  AGAIN         APPEARING  BEFORE 
YOUR  COMMITTEE.     THE  CONTINUING  SUPPORx^  OF  THF  HEALTH  AND 
ENVlROr?:Z.iT  SUBCOMMITTEE  FOR  THE  FRAUD  UNIT  PROGRAM  IK  THE 
LEGISLATIVE  AND  BUDGET  BATTLES  OF  THE  LAST  DEt  ADE  HAS  BEEN 
INDISPENSABLE  TO  OUR  SUCCESS.      I  WOULD  LIKE  TO  EXPRESS  THE 
GRATITUDE  OF  OUR  38  STATE  UNITS   FOR  YOUR  CONTINUING 
COMMITMENT  TO  PROTECT  THE  PROGRAMS  TKAT  PROVIDE  CRUCIAL 
HEALTH  CAPE  SERVICES  TO  OUR  POOR  AND  AGED  POPULATIONS  FROM 
THE  CONTINUING  THREATS  OF  FRAUD  AND  PATIENT  ABUSE,  AND 
.ALUTE  YOUR  COMMITTEE'S  FARSIGHTED  LEADERSHIP   IN  NOT  ONLY 
ESTABLISHING  BUT  VIGOROUSLY  PROTECTING  THE  MEDICAID  FRAUD 
CONTROL  UNIT  PROGRAM. 
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p.   2,  FRAUD  UNIT  TESTIMONY 

TEN  YEAKS  AGO  THIS  SPRING  THIS  COMMITTEE  SPONSORED  THE 
LEGISLATION  THAT  LED  TO  THE  ESTABLISHMENT  OF  THE  FRAUD  UNIT 
PROGRAM.     TODAY,   THERE  ARE  FRAUD  UNITS  IN  38  STATES.  OVER 
THE  LAST  DECADE,   THOSE  UNITS  HAVE  PROSECUTED  TO  CONVICTION 
OVER  2400  FRAUDULENT  MEDICAID  PROVIDERS,    INVESTIGATED  MANY 
THOUSANDS  MORE  AND  RECOVERED  TENS  OF  MILLIONS  OF  DOLLARS. 
IN  ADDITION,   THERE  IS  AMPLE  EVIDENCE  THAT  THE  FRAUD  UNIT 
PROGRAM  HAS  FULFILLED  THE  HOPES  OF  ITS  CONGRESSIONAL 
SPONSORS  OF  PROTECTING  TAXPAYER  FUNDS  THROUGH  THE  DETERRENT 
IMPACT  OF  VIGOROUS  PROSECUTION  OF  MEDICAID  FRAUD.  STUDIES 
OF   INDUSTRY  BILLING  PATTERNS  IN  NEW  YORK,   CALIFORNIA,  OHIO, 
INDIANA,   MASSACHUSETTS  AND  MICHIGAN  HAVE  CONSISTENTLY  SHOWN 
SIGNIFICANT  DROPS  IN  MEDICAID  BILLINGS  FOLLOWING  FRAUD  UNIT 
INDICTMENTS.     AS  MARK  TWAIN  APTLY  NOTED,    "WE  WILL  NEVER  DO 
W70NG  WHEN  PEOPLE  ARE  LOOKING."     THE  FRAUD  UNITS  STAND  AS  A 
CONSTANT  REMINDER  TO  PROVIDERS  THAT  THE  PUBLIC  IS  LOOKING. 

WE  LOOK  NOT  ONLY  AT  POTENTIAL  FRAUD;   WE  LOOK  FOR 
PATIENT  ABUSE.     WE  ARE  SPECIFICALLY  MANDATED  TO  MONITOR  AND 
RESPOND  TO  PATIENT  ABUSE  OCCURRING  IN  NURSING  HOMES  AN^) 
OTHER  MEDICAID  SUPPORTED  HEALTH  CARE  PROGRAMS.     THIS   IS  A 
MANDATE  WE  HAVE  VIGOROUSLY  PURSUED  DESPITE  NUMEROUS 
OBSTACLES. 
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P.  3,  FRAUD  UNIT  TESTIMONY 


MOST  STATE  CRIMINAL  LAWS  ARE  ILL-SOITED  FOR  USE  IN 
PATIENT  ABUSE  PROSECUTION,  THE  MOST  VULNERABLE  ELDERLY  ARE 
THE  LEAST  ABLE  TO  TESTIFY  IIJ  COURT,  AT  TIMES  ADMINISTRATIVE 
AGENCIES  HAVE  BEEN  INDIFFERENT  OR  EVEN  RESENTFUL  OF  OUR 
PATIENT  ABUSE  ROLE,   AND  FEDERAL  HEALTH  AND  HUMAN  SERVICE 
REGULATORS  ARE  EXHIBITING  A  TENDENCY  TO  JUDGE  THE  SUCCESS  OP 
-RAUD  UNIT  PROGRAM  PRIMARILY  BY  A  BOUNTY  HUNTING  STANDARD  OF 
DOLLARS  RECOVERED.     YET  WE  HAVE  FORGED  AHEAD  AND  PLAYED,  I 
BELIEVE  WE  CAN  SAY,   A  LEADERSHIP  ROLE  IN  COMBATTING  THE 
MISTREATMENT  OF  NURSING  HOME  PATIENTS. 

PATIENT  ABUSE  HAS  MANY  ASPECTS.     IT  MAY  TAKE  THE  FORM 
OF  PHYSICAL,   SEXUAL  OR  FINANCIAL  ABUSE,    it  MAY  INVOLVE 
NEGLECT  RATHER  THAN  AGGRESSION,  OR  DISCRIMINATION  AGAINST 
MEDICAID  ELIGIBLE  PATIENTS.   IN  THE  PAST  YEAR,  INVESTIGATIONS 
AND  PROSECUTIONS  OF  FINANCIAL  ABUSE  HAVE  BEEN  CONDUCTED  BY 
FRAUD  UNITS  IN  CALIFORNIA,   NORTH  CAROLINA,   TEXAS,  NEW 
JERSEY,   PENNSYLVANIA  AND  FLORIDA.     SEXUAL  ABUSE  CASES  HAVE 
BEEN  BROUGHT  BY  THE  MINNESOTA,    DELAWARE  AND  NEW  YORK  UNITS; 
PHYSICAL  ABUSE  CASES  BY  THE  ARKANSAS,   MICHIGAN,   MAINE,  NEW 
YORK  AND  NORTH  CAROLINA  UNITS;   AND  NEGLECT  CASES  BY  THE 
COLORADO,  WISCONSIN  AND  NEW  JERSEY  UNITS. 
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DISCRIMINATION  BY  NURSING  HOMES  AGAINST  MEDICAID 
PATIENTS  HAS  BEEN  INVESTIGATED  BY  UNITS   IN  MASSACHUSETTS, 
NEW  JERSEY  AND  NEW  YORK.     NEW  YORK  RECENTLY  COMPLETED  A 
SPARKLING  UNDERCOVER  INVESTIGATION  USING  AN  80  YEAR  OLD 
,OL     "^EER  CITIZEN   "STING"  THAT  LED  TO  THE  CONVICTION  OF  TWO 
MAJOR  NON-PROFIT  NURSING  HOMES  FOR  ILLEGALLY  SOLICITING 
DONATIONS  AS  A  CONDITION  OF  ADMISSION.     THE  DELAWARE  AND 
NORTH  CAROLINA  UNITS  HAVE  TAKEN  A  LEAD  IN  SEEKING 
LEGISLATION  TO  STRENGTHEN  THEIR  STATE  LAWS  AGAINST  PATIENT 
ABUSE  AND  F;.CILITATE  PROSECUTION,   AS  HAVE  OHIO,   MICHIGAN  AND 
NEW  YORK  IN  PRIOR  YEARS. 

OVER  THE  LAST  DECADE,   REVIEW  OF  NURSING  HOME  INDUSTRY 
PRACTICE  BY  VARIOUS  UNITS  HAS  LED  TO  IDENTIFYING  MANY 
SPECIFIC  PROBLEMS   IN  INDUSTRY  PRACTICE,    INCLUDING  FIRE 
SAFETY,   SUMMER  AIR-CONDITIONING,   THE  MISUSE  OF  PATIENT 
RESTRAINTS,   THE  MISHANDLING  OF  PATIENT  FUNDS,   FAILURES  OF 
PROPER  SURVEY  AND  ADMINISTRATION,   THE  VIRTUAL  ABSENCE  OF 
effective:  professional  conduct  REVIEW,   AND  THE  NEED  FOR 
TIGHTENED  ST^NDARDS  AND  TRAINING  FOR  NURSING  HOME  AIDES. 
OURS   IS  A  PRACTICAL,   HANDS-ON  VIEV/POINT  AND  FROM  IT  WE  SHARE 
THE  GENERAL  SENSE  THAT  IT  IS  TIME  FOR  LEGISLATORS, 
REGULATORS  AND  ALL  CONCERNED  WITH  NURSING  HOMES  -  AN 
INDUSTRY  WHOSE  POSSIBLE  FUTURE  USE  IS  NOW  AN  UNAVOIDABLE 
CONSIDERATION  IN  THE  LIFE  PLANS  OF  ALL  AMERICANS  -  THAT  THE 
TIME  HAS  COME  TO  TAKE  A  NEW  LOOK  AT  HOW  IT  CAN  BE  MANAGED 
BETTER. 
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WE  THEREFORE  APPLAUD  THIS  BILL.     WE  APPLAUD  ITS  INTENT, 
ITS  BASIC  PHILOSOPHY  AND  THE  THRUST  OF  ITS  SPECIFIC 
RECOMMENDATIONS.     WE  NOTE  WITH  SATISFACTION  THAT  THE 
PROPOSAL  CURRENTLY  BEING  CONSIDERED  HAS  INCORPORATED  A 
NUMBER  OF  IMPORTANT  CHANGES  WE  RECOMMENDED  TO  THE  COMMITTEE. 
WE  HOPE  THAT  OUR  COMMENTS  TODAY  AND  OUR  CONTINUING 
DISCUSSIONS  WITH  YOU  WILL  BE  EQUALLY  HELPFUL  TO  YOU  IN  YOUR 
DELIBERATIONS. 

WE  WOULD  OPEN  OUR  SPECIFIC  COMMENTS  WITH  AN  IMPORTANT 
CAUTION.     THESE  REFORMS  ARE  NEEDED,   THEY  WILL  PROVIDE  A 
BASIS   FOR  MORE  RESPONSIVE  AND  EFFECTIVE  REGULATION  OF 
NURSING  HOME  CARE,   THEY  WILL  BENEFIT  PATIENTS.     AT  THE  SAME 
TIME,    ANY  SYSTEM  OF  REGULATION  IS  ONLY  AS  GOOD  AS  THOSE  WHO 
USE  IT  WANT  TO  MAKE  IT.     EXISTING  NURSING  HOME  REGULATION 
HAS  SIGNIFICANT  GAPS  THAT  THIS  LEGTSLATION  WILL  HOPEFULLY 
CLOSE,   BUT  IT  IS  ALSO  TRUE  THAT  EVEN  EXISTING  REGULATION  HAS 
SIGNIFICANT  POTENTIAL  FOR  PATIENT  PROTECTION  THAT  HAS  NEVER 
BEEN  EXPLOITED.     THE  REASONS  ARE  THE  STANDARD  ONES:   A  LACK 
OF  ENFORCEMENT  RESOURCES,   A  LACK  OF  POLITICAL  WIL^.  ONCE 
THIS  LEGISLATION  IS  PASSED,   WE  WILL  STILL  NEED  ADEQUATE 
RESOURCES  AND  ADEQUATE  POLITICAL  WILL  TO  MAKE  IT  THE  TOOL 
FOR  PATIENT  PROTECTION  THIS  COMMITTEE  SEEKS  TO  CREATE. 
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IT  IS  OFTEN  OBSERVED  THAT  A.^ERICA  IS  A  COUNTRY  OF  LAWS. 
BUT  IT  IS  LESS  OFTEN  OBSERVED,   OR  EVEN  ACKNOWLEDGED,  THAT 
TOO  OFTEN  WE  ARE  NOT  A  COUNTRY  OF  ENFORCED  LAWS. 

THUS,    IN  PASSING  THIS  LEGISLATION,   CONGRESS  SHOULD  GIVE 
THOUGHT  TO  INSURING  ITS  PROPER   IMPLEMENTATION.  OTHERWISE, 
CONGRESS  WILL  DISCHARGE  ONLY  PART  OF  ITS  LEADERSHIP  TASK. 

THE  MOST  IMPORTANT  STEP  CONGRESS  COtiLD  TAKE  TO  INSURE 
THE  LAW  IS  VIGOROUSLY  ENFORCED  WOULD  BE  TO  SPONSOR  IN  EVERY 
POSSIBLE  WAY  LINKAGES  BETWEEN  NURSING  FACILITIES  AND  THE 
COMMUNITIES  THEY  ARE  SERVING.     EVERYTHING  POSSIBLE  SHOULD  BE 
DONE  TO  PROMOTE  A  FLOW  OF   INDIVIDUALS  INTO  AND  INTERACTING 
WITH  THE  FACILITY,   TO  COUNTERACT  THE  OUT-OF-S IGHT , 
OUT-OF-MIND  SYNDROME  THAT  SETS  THE  STAGE  FOR  REGULATORY 
PUNCH-PULLING.     THUS  WE  APPLAUD  THE  PROVISIONS  IN  THIS 
LEGISLATION  TO  MORE  DEFINITIVELY  STATE  THE  RIGHT  OF  PATIENTS 
AND  FAMILIES  TO  CONTROL  THEIR  OWN  TREATMENT  AND  TO  BE 
INTIMATELY  AND  MATTER  OF  FACTLY  INVOLVED  IN  ITS 
DECISION-MAKING?   TO  ENCOURAGE  AND  STRENGTHEN  OMBUDSMAN  AND 
ADVOCACY  PROGRAMS?  AND  TO  DIRECT  MORE  PUBLIC  DISCLOSURE  OF 
SURVEY  RESULTS  AND  OTHER  INFORMATION  RELEVANT  TO  ASSESSING 
NURSING  HOME  PERFORMANCE. 
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THE  EXPERIENCES  OF  OUR  UNITS  WITH  FAMILY  ATTITUDES 
DURING  OUR  INVESTIGATIONS  OF  COERCED  DONATIONS  AND  OTHER 
NURSING  HOME  ABUSES  ARE  MOST  REVEALING.     THEITx  FEARS  THAT 
COMING  FORWARD  MEANS  LOSING  A  TREASURED  BED,   OFTEN  OBTAINED 
AFTER  GREAT  DIFFICULTY  AND  ANXIETY,   THEIR  ANTICIPATION  OF 
RETALIATION  AGAINST  THEIR  LOVED  ONES,   SIGNIFY  TO  US  A 
WIDESPREAD  PEELING  OF  ^AMILY  FRUSTRATION  AND  HELPLESSNESS. 
THE   INSTITUTIONAL  SETTING,   THE  REGULATORY  COMPLEXITY,  THE 
ONGOING  EMOTIONAL  AND  FINANCIAL  STRAIN  ALL  CONSPIR£  AGAINST 
A  PATIENT  AND  A  PATIENT'S  FAMILY'S  SENSE  OF  AUTONOMY  AND 
AUTHORITY  IN  THE  NURSING  FACILITY  SETTING.     IF  WE  ARE  INDEED 
SEEKING  TO  REORIENT  NURSING  HOMr  REGULATION  TO  MORE  OUTCOME 
ORIENTED  MEASURES,   AN  OUTCOME   IT  WILL  BE  PROFOUNDLY 
IMPORTANT  TO  MEASURE  IS  WHETHER  ?  FACILITY  IS  PART  OF  A 
LARGER  COMMUNITY  OR  HAS  ISOLATED  OR  WALLED  ITSELF  OFF  FROM 
IT. 

ANOTHER  TOPIC  WC  WOULD  SPEAK  TO  IS  ADMISS  ONS 
DISCRIMINATION  AGAINST  MEDICAID  PATIENTS.     WHEREVER  BEDS  IN 
QUALITY  FACILITIES  ARE  DIFFICULT  TO  FIND,   THIS  WILL  BE  A 
PROBLEM.     TO  MERELY  REGARD  THAT  AS  A  FACT  OF  LIFE  WOULD  BE 
TO  ACCEPT  A  TWO  CLASS  SYSTEM  OF  HEALTH  CARE,   A  SYSTEM  IT  WAS 
ONE  OF  MEDICAID'S  ORIGINAL  GOALS  TO  ELIMINATE.  THIS 
LEGISLATION  COMMENDABLY  ATTEMPTS  TO  PROTECT  THAT  IDEAL. 
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WE  APPLAUD  THE  PROVISIONS  BANNING  WAIVERS  OF  RIGHTS  TO 
APPLY  FOR  MEDICAID,   THE  NOTORIOUS  DURATION  OF  STAY 
CONTRACTS .     WE  BELIEVE  THE  STATEMENT  OF  A  RIGHT  TO  EQUAL 
TREATMENT  FOR  PATIENTS   IN  THE  FACILITY  IRREGARDLESS  OF 
SOURCE  OF  PAYMENT  IS  IMPORTANT  AND  NEEDED.     BUT,  THE 
COMMITTEE  COULD  GO  FARTHER.     WE  WOULD  ADD  TO  THIS 
LEGISLATION  A  BAN  ON  DISCRIMINATION  ON  THE  BASIS  OF  SOURCE 
OF  PAYMENTS   IN  ADMITTING  NEW  PATIENTS.     WE  ALSO  URGE  AN 
ADDITION  TO  THE  LIST  OF  PATIENT  RIGHTS  THAT  STATES  A  RIGHT 
OF  RESIDENCE,   THAT  RECOGNIZES  THAT  NURSING  FACILITIES  ARE 
NOT  TRANSIENT  QUARTERS,   BUT  HAVE  BECOME  FOR  MANY  THEIR 
PRIMARY  RESIDENCE.      IN  THIS  LIGHT,  WE  ARE  PARTICULARLY 
DELIGHTED  TO  SEE  THE  COMMITTEE  ADOPT  OUR  RECOMMENDATION  THAT 
PATIENTS  RETURNING  FROM  HOSPITAL  CARE  THAT  HAS  OUTLASTED 
THEIR  BED  HOLD  PERIOD  BE  GIVEN  THE  FIRST  AVAILABLE 
SEMI-PRIVATE  BED  FOR  READMISSION.     PROPERLY  ENFORCED,  THIS 
WILL  FORECLOSE  THE  CURRENT  TEMPTATION  TO  MISUSE  THERAPEUTIC 
TRANSFER  TO  EXCHANGE  MEDICAID  FOR  PRIVATE  PAY  PATIENTS. 

WE  ARE  ALSO  PLEASED  TO  SEE  THE  COMMITTEE  ADOPT  LANGUAGE 
TO  ADDRESS  OUR  RECOMMENDATION  TO  DEAL  WITH  THE  PROBLEM  OF 
THE  ANTICIPATED  UNANNOUNCED  VISIT. 

THE  VALUE  OF  UNANNOUNCED  SURVEY  VISITS  HAS  LONG  BEEN 
RECOGNIZED.     UNFORTUNATELY,   WHERE  NOW  REQUIRED,  THE 
EXPECTATION  HAS  GREATLY  EXCEEDED  THE  EVENT.     NURSING  HOMES 
GENERALLY  SEEM  TO  KNOW  WHEN  THE  SURVEYORS  ARE  COMING. 
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THIS  IS  SELDOM,   IN  OUR  EXPERIENCE  AT  LEAST,   THE  RESULT 
OP  DIRECT  CORRUPTION.     SLOPPY  BUREAUCRATIC  PRACTICE  IS  THE 
EXPLANATION.     WHAT  ARE  SOME  OF  THE  MORE  COMMON  GIVEAWAYS? 
SURVEYORS  VISIT  THE  SAME  HOME  AT  ROUGHLY  THE  SAME  TIME  OF 
THE  ^EAR,   YEAR  AFTER  YEAR.     THEY  SEND  DATA  FORMS  OR  OTHER 
DOCUMENTATION  TO  THE  HOME  TO  BE  COMPLETED  IN  ADVANCE  OF  THE 
VISIT,   SO  THEY  CAN  USE  THEM  IN  THE  SURVEY  PROCESS.  THEY 
VISIT  ALL  THE  HOMES  IN  A  PARTICULAR  REGION  OF  THE  STATE  AT 
THE  SAME  TIME,   CUEING  EVERYONE  IN  THE  VICINITY. 

THE  MOST  REVEALING  STORY  COMES  FROM  A  STATE  THAT  WILL 
REMAIN  NAMELESS.     IN  THIS  STATE,   SURVEYORS  WERE  GOIMG  OUT  TO 
THE  FIELD  FOR  TWO  WEEK  STRETCHES,   LEAVING  THEIR  SCHEDULES  IN 
THEIR  OFFICE.     HELPFUL  AGENCY  SUPPORT  STAFF  WOULD  FORWARD 
THEIR  MESSAGES  TO  THE  NEXT  HOME  ON  THEIR   ITINERARY,  ASKING 
THE  FACILITY  TO  GIVE  THEM  TO  THE  SURVEYOR  WHEN  HE  ARRIVED. 

WE  STRONGLY  URGE  PASSAGE  OF  THE  PROVISIONS  THAT  WOULD 
REQUIRE  THE  SECRETARY  TO  INSURE  THAT  EACH  STATE  HAS  ADOPTED 
MEASURES  THAT  WILL  REASONABLY  GUARANTEE  THAT  UNANNOUNCED 
VISITS  ARE  A  GENUINE  SURPRISE. 

THE  PROVISIONS  WITH  REGARDS  TO  RESIDENT  FUNDS  ARE  AN 
IMPORTANT  STEP,   BUT  V/E  SUGGEST  TWO  ADDITIONS.  PROVIDERS 
NEED  THE  DISCIPLINE  AND  ACCOUNTABILITY  OF  ROUTINE  QUARTERLY 
REPORTING  TO  RESIDENTS,   WHILE  IT  IS  AN  IMPORTANT 
REINFORCEMENT  OF  THE  RESIDENT  PERCEPTION  THAT  PERSONAL  FUNDS 
ARE  REALLY  THEIR  OWN  RESOURCES,   NOT  SOME  MYSTERY  POT  OF 
MONEY  THAT  THEY  MUST  DICKER  WITH  THE  HOME  TO  OBTAIN. 
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THE  OTHER  COMMON  ABUS:2  IS  THE  DISPOSITION  OF  PATIENT 
FUNDS  UPON  THE  DEATH  OF  A  RESIDENT.     WE  HAVE  SEEN  NUMEROUS 
INSTANCES,   EXPLAINED  AWAY  AS  SLOPPY  BOOKKEEPING  WITH  JUST 
ENOUGH  AMBIGUITY  TO  PRECLUDE  FRAUD  PROSECUTION,   WHERE  FUNDS 
ARE  KEPT  INDEFINITELY,   UNACCOUNTABLY  MERGED,   OR  BILLED 
AGAINST  FOR  CHARGES  BEFORE  BEIN<-         NED  O^'ER,    ^FTEN  TO 
SOMEONE  ELSE  THAN  THE  PATIENT'S  ESTATE.     A  Tvi-QU IREMENT  THAT 
UPON  A  PATIENT'S  DEATH  SUCH  FUNDS  BE  TURNED  OVER   IN  A  TIMELY 
FASHION  WITH  A  FINAL  ACCOUNTING  10  THE  PATIENT'S  ESTATE  OR 
THE  PUBLIC  ADMINISTRATOR   (NOT  THE  NEXT  OF  KIN  OR  JUST  ANY 
CONVENIENT  RELATIVE)    IS  NEEDED. 

THE  PROVISION  OF  TRAINING  FOR  NURSES  AIDES   IS  A  REFORM 
THE  FRAUD  UNITS  HAVE  LONG  SOUGHT.     NURSES  AIDES  ARE  INVOLVED 
IN  THE  VAST  BULK  OF  THE  PATIENT  ABUSE  CASES  WE  DEAL  WITH  AND 
PROVIDE  THE  BULK  OF  HANDS  ON  PATIENT  CARE.      WE  WELCOME  THE 
TRAINING  PROVISIONS  IN  THIS  BILL.     WE  HAVE  SEVERAL 
SUGGESTIONS  WITH  REGARDS  TO  THEM. 

THERE  ARE  MANY  LOCATIONS  IN  WHICH  THE  USE  OF  PER  DIEM 
OR  TEMPORARY  AIDES   IS  COMMON  PRACTICE.      TO  INSURE  ALL 
PATIENTS  ARE  TREATED  BY  TRAINED  PERSONNEL,   AMD  TO  AVOID 
ARTIFICIALLY  ENCOURAGING  THE  USE  OF  PER  DIEMS  TO  AVOID 
TRAINING  REQUIREMENTS,    IT  IS  NECESSARY  THAT  THE  LEGISLATION 
BE  UNEQU 'VOCALLY  CLEAR  THAT  NO  PER  DIEM  AIDE  MAY  WORK  IN  A 
NURSIMG  FACILITY  WHO  HAS  NOT  HAD  THE  SAME  TRAINING  AS  AN 
AIDE  EMPLOYED  BY  THE  FACILITY. 
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MOREOVER,   THE  NATURE  OF  PER  DIEM  EMPLOYMENT  MAKES  IT 
UNSUITABLE  TO  EXTEND  TO  PER  DIEMS  THE  PROVISIONS  THAT  PERMIT 
FULL  TIME  AIDES  EMPLOYMENT  IF  THEY  ARE  UNDERGOING  TRAINING. 
WE  URGE  CONDITIONING  THE  USE  OF  TEMPORARY  HELP  ON  THE 
WORKER  HAVING  ALREADY  COMPLETED  AN  APPROVED  TRAINING 
PROGRAM. 

WE  HAVE  SERIOUS  DOUBTS  ABOUT  THE  WISDOM  OF  PERMITTING 
EITHER  PER  DIEM  EMPLOYERS  OR  EMPLOYEE  ORGANIZATIONS  TO 
CONDUCT  THE  TRAINING  PROGRAMS.     BOTH  HAVE  POTENTIAL 
CONFLICTS  OF   INTEREST,   BOTH  WILL  BE  DIFFICULT  TO  SUPERVISE. 

ANOTHER  ASPECT  OF  PER  DIEM  EMPLOYMENT  NEEDING  ATTENTION 
IS  ORIENTATION.     THE  BILL  REQUIRES  ORIENTATION  ACTIVITY  IN  A 
NUMBER  OF   INSTANCES.     ONE  IT  DOES  NOT  SEEM  TO  ADDRESS   IS  THE 
PER  DIEM  EMPLOYEE  COMING  INTO  A  NURSING  FACILITY.  THAT 
EMPLOYEE   IS  UNAWARE  OF  FACILITY  ROUTINES,   HAS  NO  KNOWLEDGE 
OF  PATIENTS,   MEDICAL  PERSONNEL,    POTENTIAL  PROBLEMS,  OR 
FACILITY  EMERGEMCY  PROCEDURES.     THE  GENERAL  RULE  IS  FIVE 
FAST  MINUTES  OF  HERE'S  WHAT  YOU  NEED  TO  KNOW.     THERE  SHOULD 
BE  REQUIREMENTS  FOR  SUITABLE  ORIENTATION  OF  ALL  PER  DIEM 
PERSONNEL  BEFORE  THEY  ENGAGE   IN  PATIENT  CARE  AT  A  FACILITY. 

THE  QUESTION  OF  PRE-SCREENING  AIDES  IS  A  DIFFICULT  AND 
WIDELY  DEBATED  ONE.     SIMILAR  DISCUSSIONS  ARE  TAKING  PLACE  IN 
AT  LEAST  TWO  OTHER  AREAS:  DAY  CARE,   BOTH  CHILD  AND  MENTAL 
HEALTH  SERVICE;   AND  HOME  HEALTH  CARE.      THE  CRUX  OF  THE  ISSUE 
IS  THE  ME     .  OF  CRIMINAL  RECORD  CHECKS,   OFTEN  TIED  TO  SOME 
FORM  OF  »1AMDAT0RY  EXCLUSION  FOR  PAST  MISCONDUCT. 
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WE  BELIEVE  CRIMINAL  RECORD  CHECi^  .  WOULD  BE  HELPFUL. 
THE  INFORMATION  ON  THE  ISSUE  IS  LIMITED  AND  IN  MANY  ASPECTS 
LARGELY  ANECDOTAL,  BUT  IT  DOES  SEEM  THAT,  IN  MANY  AREAS,  A 
LARGE  PORTION  OF  THE  POI-ULATION  NURSES  AIDES  ARE  RECRUITED 
FROM  HAS  PRIOR  LAW  ENFORCEMENT  IWOLVEMENT.  WE  MIGHT  ADD, 
IN  P/'-SlNG,  THAT  THE  AREA  IS  LONG  OVERDUE  FOR  A  SYSTEMATIC 
ASSEMBLAGE  OF  SOME  DATA  ON  THE  1^  ^THOUCPI  THERE  ARE 

PRIVACY  OBSTACLES  THAT  ARE  RIGHTL.   ^"^^MIDABLE  TO  SO  DOING. 

WE  ARE  LESS  PERSUADED  THAT  PROPOSED  MANDATORY 
EMPLOYMENT  EXCLUSIONS  BASED  ON  A  PRIOR  CONVICTION  FOR  A 
PARTICULAR  CRIME  ARE  OF  SUFFICIENT  PREDICTIVE  VALUE  TO 
JUSTIFY  THEIR  POTENTIAL  ABUSE.     ASSAULT,   WHICH  IS  ONE 
POTENTIAL  EXCLUSION  CATEGORY,   COULD  OFTEN  I  'OLVE 
CIRCUMSTANCES  SUCH  AS  BARROOM  BP  WLING  THAT  MAY  RELATE  AS 
MUCH  TO  ADOLESCENT  MATURATION  ..R  SOCIAL  PRACTICE  AS  ANY 
TEMPERAMENTAL  LIKELIHOOD  TO  ABUSE  PATIENTS.     IT  IS  A  CASE  BY 
CASE  QUESTION.     FELONY  :S  A  CATEGORY  IS  VIRTUALLY 
IRRELEVANT,   GIVEN  THE  WIDESPFLAD  PRACTICE  OF  MISDEMEANOR 
PLEAS  AND  VARIATIONS  IN  CHARGING  AND  SENTEtXING.  SEXUAL 
CRIMES  AND  CERTAIN  DRUG  CHARGES  ARE  PROBABLY  AT  LEAST  a 
IMPORTANT  AS  ASSAULT.     IF  THERE  IS  TO  BE  A  MANDATORY 
EXCLUSION,    IT  SHOULD  BE  BASED  ON  SOME  SPECIFIC  STANDARD  OF  A 
CRIME  RELEVANT  TO  THE  DUTIES  PERFORMED  IN  THE  NURSING  HOME. 
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THE  TYPE  OF  RECORD  CHECK  IS  CRUCIAL.     THE  ONLY  CHECK 
THAT  HAS  ANY  SIGNIFICANT  RELIABILITY  IS  A  FINGERPRINT  CHECK. 
THERE  IS  ALSO  THE  QUESTICr  OF  WHETHER  IT  STOPS  AT  ONE  STATE 
OR  GOES   INTO  THE  NATIONAL  FBI  SYSTEM.     THE  WIDER  THE  NET, 
THE  MORE  SIGNIFICANT  THE  COST  AND  ADMINISTRATIVE  BURDENS. 

BUT  OUR  PRIMARY  POINT  IS  THAT  WHILE  CRIMINAL  RECORD 
CHECKS  SEEM  ON  BALANCE  TO  BE  DESIRABLE,   SUCH  REQUIREMENTS 
HAVE  A  SERIOUS  LIKELIHOOD  OF  INDUCING  A  SENSE  OF  FALSE 
SECURITY.     IN  NEW  YORK  STATE,   WHERE  WE  HAVE  THE  BEST  DATA, 
AT  BEST  2%  OF  ALL  PATIENT  ABUSE   INCI!>FNTS  END  IN  A  CRIMINAL 
PROSECUTION.     PAST  PERFORMANCE   IN  NURSES  AIDE  OR  OTHER  HUMAN 
SERVICE  POSITIONS   IS  THE  MOST  IMPORTANT  THING  TO  HAVE.  WE 
HAVE  LONG  BELIEVED  THAT  THE   IDEAL  SYSTEM  WOULD  BE  ONE  THAT 
TRACKS  AN  EMPLOYEE  FROM  POSITlv  J  TO  POSITION.  NURSIWG 
FACILITIliS  DO  DISMISS  EMPLOYEES  THEY  HAVE  CONCLUDED  HAVE 
WEEN  DANGEROUS  OR  TROUBLESOME  TO  RESIDENT  PATIENTS.  ALL 
INDICATIONS  ARF  THAT  MANY  OF  THESE  INDIVIDUALS  REMAIN  IN  THE 
INDUSTRY,  A  THREAT  TO  REPEAT  THEIR  UNSETTLING  AND 
POTENTIALLY  DANGEROUS  HISTORY  WITH  THE  NEXT  EMPLOYER. 

THE  QUESTION  IS  HOW  TO  RELIABLY  AND  APPROPRIATELY  TRACK 
THEM.     THE  HONEST  ANSWER  IS  THERE  IS  NO  EASY  WAY.     THE  TWO 
".^N  .KAL  OPTIONS  ARE  TO  PUT  THE  SCREENING  BURDEN  ON  THE 
STATE,   THROUGH  A  REGISTRY,    OR  TO  PUT  THE  BURDEN  ON 
EMPLOYERS,   BY  IMPOSING  AN  ACTIVE  DUTY  TO  THOROUGHLY  REVIEW 
AND  SCREEN  EMPLOYEE  BACKGROUNDS. 
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THE  LATTER  IS  CONCEPTUALLY  SIMPLER  AND  WOULD  AVOID 
IMPOSING  ANOTHER  ADMINISTRATIVE  BURDEN  THAT  WE  MAY  NOT  WISH 
THE  STATES  TO  HAVE  AT  A  TIME  WHEN  THIS  LEGISLATION  IS 
COMMITTING  THEM  TO  SEVERAL  YEARS  OF  UPGRADING  MAJOR  PORTIONS 
OF  THEIR  REGULATORY  PROCESS.     BUT  MAKING  IT  AN  EMPLOYER 
RESPONSIBILITY  LEAVES  US  WITH  TWO  PROFOUND  DIFFICULTIES: 
EMPOYERS  HAVE  NO  RELIABLE  WAY  AT  PRESENT  OF  IDENTIFYING  A 
POTENTIAL  EMPLOYEE  WHO  IS  FALSIFYING  HIS  EMPLOYMEN'"  HISTORY, 
AND  COURT  DECISIONS  ARE  MAKING  EMPLOYERS  INCREASINGLY 
RETICENT  ABOUT  COMMENTING  ON  THE  PERFORMANCE  OF  FORMER 
EMPLOYEES. 

THESE  DIFFICULTIES  lEAD  US  TO  PROPOSE  THE  FOLLOWING  AS 
AN  ATTEMPT  TO  BEGIN  TO  PROVIDE  MORE  ACCURATE  BACKGROUND 
INFORMATION  ON  NON-PROFESSIONAL  NURSE  AIDE  EMPLOYEES,   BUT  TO 
DO  SO  BY  PROCEEDING  PRAGMATICALLY  AND  INCREMENTALLY.  WE 
SUGGEST  THIS  COMMITTEE  CONSIDER  REQUIRING  A  STATE  RI  STRY, 
AND  THAT  ITS  ESTABLISHMENT  BE  COUPLED  WITH  A  PATIENT  ABUSE 
REPORTING  REQUIREMENT,   WHEREBY  EVERY  NURSING  FACILITY  MUST 
FILE  A  PROMPT  REPORT  TO  STATE  SURVEYORS  OF  ANY  PATIEIJT  ABUSE 
INCIDENT,   WHETHER  MISTREATMENT  OR  NEGLECT,   FOR  ALL 
EMPLOY'^ES,   MOT  JUST  NURSES  AIDES,   FOR  IMMEDIATE 
IN\^ESTIGATION  AND  ADMINI  "-"RATIVE  S.iNCTION  AS  APPROPRIATE. 
IN  ANY  INSTANCE  IN  WHICH  AN  AIDE,   OR  OTHER  EMPLOYEE,  WAS 
SANCTIONED,    IT  WOULD  BE  REPORTED  TO  THE  REGISTRY,   WHO  WOULD 
MAKE  SUCH  INFORMATION  AVAILABLE  TO  EMPLOYERS. 
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IF  THE  COMMITTEE  FOUND  IT  DESIRABLE,  THE  REGISTRY  COULD 
ALSO  SERVE  OTHER  FUNCTIONS.     FOR  EXAMPLE,   IF  CRIMINAL  RECORD 
CHECKS  ARE  DEEMED  DESIRABLE,    IT  WOULD  PROBABLY  MAKE   .i^E  MOST 
SENSE  TO  RUN  THEM  THROUGH  THE   REGISTRY,   WITH  A  REQU1^.£MENT 
OF  REPORTING  BACK  ONLY  THOSE  ITEMS  THAT  MET  SOMh  DEFINED 
SENSE  OF  RELEVANCE  TO  FUTURE  DUTIES.     THE  REGISTRY  COULD 
ALSO  BE  A  CENTRAL  CHECKPOINT  FOR  PROOF  OF  TRAINING.      IT  MAY 
EVEN  MAKE  SENSE,   AS  WE  SUSPECT  THAT  THERE  IS  A  LOT  OF 
MOVEMENT  OF  AIDE  PERSONNEL  BETWEEN  NURSING  FACILITIES,  HOME 
HEALTH  AND  DAY  CARE,   TO  MAKE  IT  THE  CORE  OF  A  PERSONAL 
SERVICES  PERSONNEL  REGISTRY  THAT  WOULD  PROVIDE  COMMON 
INFORMATION  FOR  ALL. 

TO  INSURE  PROVIDERS  CONSCIENTIOUSLY  USE  THE  REGISTRY, 
THIS  LEGISLATION  SHOULD  IMPOSE  ON  THEM  AN  AFFIRMATIVE  DUTY 
TO  BOTH  DILIGENTLY  SCI^EEN  AND,    WE  WOULD  ADD,    TO  PROVIDE  SUCH 
SUPERVISION,    DIRECTION  Ar'^  REVIEW  OF  EMPLOYEE  PERFORMANCE  AS 
WILL  REASONABLY  MINIMIZE  THE  RISK  OF  EMPLOYEE  MISCONDLCT. 

FINALLY,   ALTHOUGH  IT  IS  UNFORTUNATELY  LESS  FASHIONABLE 
THESE  DAYS  TO  ACKNOWLEDGE  THE  ROOT  CAUSES  OF  MUCH  OF  THE 
BEHAVIOR  THAT  OUR  CRIMINAL  AND  SOCIAL  SYSTEMS  MUST 
ULTIMATELY  DEAL  WITH,   A  REAL  ATTACK  ON  THE  PROBLEM  OF 
NURSING  HOME  PERSONNEL  MISTREATING  PATIENTS  MUST  ADDRESS  THE 
PROBLEMS  OF  TURNOVER,   UNDERPAY,   AND  LACK  OF  SUPERVISION  AND 
PROFESSIONAL  STATUS  THAT  LEAVES  FACILITIES  USING  A  LESS  THAN 
OPTIMUM  LABOR  POOL. 
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WE  STRONGLY  SUPPORT  THE  PROVISIONS  THAT  LOOK  TO 
ESTABLISH  MORE  FORMAL  PROGRAMS  OF  INTERIM  SANCTIONS.  OUR 
UNITS  CONCUR  IN  THE  CONCLUSION  THAT  THE  ALL  OR  NOTHING 
CHARACTER  OF  EXISTING  SANCTIONS  MAKE  ADMINIS^^RATIVE  AGENCIES 
RELUCTANT  TO  USE  THEM. 

AT  THE  SAME  TIME,   WE  NEED  TO  APPROACH   INTERIM  SANCTIONS 
WITH  A  RECOGNITION  THAT  SOKE  OF  THE  DYNAMICS  THAT  MAKE 
ADMINISTRATIVE  AGENCIES  RELUCTANT  TO  USE  EXISTING  SANCTIONS 
WILL  CONTINUE  TO  OPERATE  IN  THE  FUTURE,   PARTICULARLY  IN  THE 
COMMON  SITUATION  WHERE  A  STATE  IS  SHORT  OF  NURSING  HOME  BEDS 
AND  THEREFORE  LOATH  TO  CLOSE  A  FACILITY.     THE  RESULT  IS  A 
RELUCTANCE  TO  FINALLY  CLOSE  ON  THE  PROVIDER,   PARTICULARLY  IF 
HE  PLEADS  INADEQUATE  FU^^OS  TO  PROVIDE  PROPER  CARE  QUALITY 
AND  ASSERTS  A  WILLINGNESS  TO  UPGRADE   IF  THE  STATE  FINDS 
WAY  TO  FUNNEL  MORE  REIMBURSEMENT  TO  HIS  FACILITY. 

THIS  LEADS  TO  A  BARGAINING  PROCESS  THAT  OFTEN 
DE:      IORATES  to  a  game  of  administrative  chicken  between  THE 
DUA^   IMPULSE  TO  ENFORCE  THE  LAW  AND  SAVE  THF  BEDS.      IN  THAT 
DYNAMIC,   EXPECTATIONS  ABOUT  THE  IMPOSITION  OF  INTERIM 
SANCTIONS  HAVE  TO  BE  HONESTLY  TEMPERED   BY  THE 

ACKNOWLEDGEMENT  THAT  IMPOSING  FINES  ANn  TERMINATING  MEDICAID 
REIMBURSEMENT  COULD  BE  PERCEIVED  AS  JUST  ADDING  TO  THC 
FINANCIAL  BURDEN  ON  THE  FACILITY  THAT  THE  STATE 
ADMINISTRATIVE  AGENCY  WILL  PERCEIVE,  RIGHTLY  OR  WRONGLY,  IT 
MUST  ULTIMATELY  SOLVE  TO  KEEP  THE  FACILITY  IN  BUSINESS. 
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there  are  two  ways  to  deal  with  it.    from  a* 
enforcement  point  of  view,  financial  sanctions  work  best  if 
they  are  routinely  applied  in  as  non-dlscretionax  a  fashion 
as  possible.    an  unmi stakeable  commitment  by  the  state  to 
appi"  them  routinely  and  consistently,  a  further  commitment 
to  call  what  we  believe  is  largely  the  bluff  of  operators 
Threatening  to  abandon  the  industry  as  a  result  of 
insupportable  financial  burdens,  would,  in  our  opinion, 
work.    but  if  the  state  gets  into  a  long  drawn  out  process, 
if  the  state  leaves  the  control  of  the  facility  in  the  hands 

OF  THE  OPERATOR,   HE  WILL  SEEK  TO  BARGAIN  WITH  THE  STATE,  TO 
MOBILIZE  POLITICAL  SUPPORT  FOR  A  COMPROMISE  OF  HIS 
DEFICIENCIES,   TO  DO  AS  LITTLE  AS  HE  CAN  AS  CHEAPLY  AS  HE 
CAN,   AND  TO  RUTHLESSLY  EXPLOIT  THE  CONCERNS  ABOUT  LACK  OF 
BEDS  FOR  HIS  OWN  PURPOSES. 

TEMPORARY  MANAGEMENT,   OR  RECEIVERSHIP,   AS  PROPOSED  iY 
THE  COMMITTEE   IS  THE  SECOND  TOOL  AND  THE  WAY  OUT  OF  THIS 
DILEMMA  FOR  MORE  TIMID  STATES.     BUT  TO  MAKE   IT  WORK,   TO  SET 
UP  A  HIERARCHY  OF  INTERIM  SANCTIONS,   WE  STRONGLY  RECOMMEND 
THAT  THE  PROVISIONS  IN  THIS   LEGISLATION  BE  STRENGTHENED  BY  A 
REQUIREMENT  THAT  AFTER  A  CERTAIN  PERIOD  IT  BECOMES 
AUTOMATIC. 
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WE  ALSO  RECOMMEND  THAT  ANY  FACILITY  IN  WHICH  THERE  IS  A 
RECEIVER  BE  REQUIRED  TO  PAY  ALL  THE  COSTS  OF  PROVIDING  THAT 
TEMPORARY  MANAGEMENT.     THE  LEGISLATION  SHOULD  ALSO  REQUIRE 
THE  SECRETARY  TO  REQUIRE  STATES  TO  SET  UP  STANDARDS  FOR 
RECEIVERS  AND  TEMPORARY  MANAGEMENT  THAT  GUARD  AGAINST 
CONFLICT  OF  INTEREST,   THAT  INSURE  MINIMUM  QUALIFICATIONS  AND 
ESTABLISH  A  POOL  OF  RECEIVERS  THAT  ARE  READILY  AVAILABLE  FOR 
DEPLOYMENT. 

WE  ARE  DELIGHTED  TO  SEE  THE  COMMITTEE  PROPOSAL  IDENTIFY 
THE  PROBLEM  OF  REPEATED  NON-COMPLIANCE.     WE  BELIEVE  THE 
SECRETARY  SHOULD  BE  DIRECTED  TO  DEVELOP  STANDARDS  FOR  WHAT 
REPEATED  NON-COMPLIANCE  IS  AND  A  FAR  MORE  AUTOMATIC  RESPONSE 
IN  ITS  EVENT. 

OUR  UNITS  HAVE  HAD  CONSIDERABLE  EXPLRIENC^  W.TH  THE 
PROBLLi^  OF  PATIENT  RESTRAINTS.     WE  BELIEVE  THE  PROHIBITION 
AGAINST  RESTRAINTS  SHOULD  BE  TIGHTENED,     THE  STATUTE  SHOULD 
PROVIDE  THAT  RESTRAINTS  MAY  ONLY  BE  USED  FOR  THE  PHYSICAL 
SAFETY  OF  THE  PATIEMT  OR  OTHERS,   SOLELY  UPON  THE  WRITTEN 
ORDER  OF  PHYSICIAN  THAT  SPECIFIES  BOTH  A  LIMITED  LENGTH  OF 
TIME  AND  THE  EXACT  CIRCUMSTANCES  OF  THEIR  USE, 
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THE  AIITICULATION  OF  PATIENT  RIGHTS  SHOULD  INCLUDE 
LANGUAGE  STATING  PATIFNT  RIGHTS  INCLUDE  BUT  ARE  NOT  LIMITED 
TO  THOSE  ENUMERATED.     AS  DISCUSSED  ABOVE,   THE  LIST  OF 
ENUMERATED  RIGHTS  SHOULD  BE  EXPANDED  TO  IDENTIFY  A  RIGHT  OF 
RESIDENCE.     WE  ALSO  BELIEVE  IT  WOULD  BE  HELPFUL  IF  IT  WERE 
RECOGNIZED  THAT  PATIENTS  HAVE  A  RIGHT  TO  BE  INFORMED  OF 
THEIR  RIGHTS.     A  SEEMINGLY  SMALL  STEP,    IT  COULD  HAVE  A  VITAL 
IMPACT  IN  SETTING  A  TONE.     WE  ARE  CONCERNED  ABOUT  LANGUAGE 
THAT  SUGGESTS  A  PATIEtiT  HAS  A  RIGHT  TO  BE  CONSULTED  ON  HIS 
TREATMENT,   WHERE  APPROPRIATE.      IT  SEEMS  TO  US  THAT  COULD  BE 
READ  TO  WEAKEN  THE  TRADITIONAL  RIGHT  OF  PATIENTS  TO  COMPLETE 
AUTHORITY  OVER  THEIR  OWN  MEDICAL  TREATMENT. 

THE  PROVISIONS  DEALING  WITH  ADJUDICATED  INCOMPETENTS 
ARE  NOT  A  REALISTIC  ANSWER  TO  THE  PROBLEMS  OF 
DECISION-MAKING  FOR  INDIVIDUALS  WITH  IMPAIRED  CAPACITY. 
ADJUDICATION  OF   INCOMPETENTS  IN  NURSING  HOMES  IS  LARGELY 
LIMITED  TO  INSTANCES   IN  WHICH   THERE  ARE  FINANCIAL  FUNDS  AT 
STAKE.     WE  RECOMMEND  THAT  PROVISIONS  IN  OTHER  AREAS  OF 
MEDICAL  CARE  FOR  DEALING  WITH  PATIENT  DECISION  MAKING  IN  THE 
EVENT  OF  IMPAIRED  ABILITY  TO  EXERCISE  ONZ'S  OWN  RIGHTS 
SHOULD  BE  IMPORTED  INTO  NURSING  HOMES.      IN  SPECIFIC,  WE 
RECOMMEND  THAT  UPON  TIME  OF  ENTRY  INTO  THE  FACILITY,  THE 
PATIENT  DESIGNATE  IN  WRITING  A  POTENTIAL  SURROGATE  FOR 
INSTANCES  W..^RE  THEY  ARE  UNABLE  TO  MAKE  DECISIONS  ABOUT 
CONSENT  TO  TREATMENT,   FINANCIAL  MANAGEMENT,   TRANSFER  AND  THE 
EXERCISE  OF  OTHEH  RIGHTS. 
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IN  THE  EVENT  THE  PATIENT  HAS  NO  SUCH  PERSON  AVAILABLE, 
IT  MAY  BE  DESIRABLE  TO  PERMIT  HIM  TO  DESIGNATE  HIS  CWN 
PHYSICIAN,    IF  HE  IS  INDEPENDENTLY  CHOSEN  AND  NOT  PROVIDED  BY 
THE  FACILITY,   OR  THE  STATE  OMBUDSMAN  TO  ACT  ON  HIS  BEHALF. 

MOST  NURSING  HOME  PATIENTS  FORTUNATE  ENOUGH  TO  HAVE  A 
FAMILY  TIE  GENERALLY  HAVE  ONE  PERSON  WHO  TAKES  THE  LEAD  ON 
MAINTAINING  HIS  CONTACT  WITH  THE  OUTSIDE  WORLD  AND 
COORDINATING  SUCH  ASSISTANCE  AS  HE  NEEDS  WITH  HIS  AFFAIRS. 
THAT  li  THE  CONTACT  THAT  WE  SHOULD  SEEK  AS  SURROGATE. 
MOREOVER,   SUCH  A  DESIGNATED  CONTACT  WOULD  SERVE  ANOTHER 
IMPORTANT  PURPOSE  AS  WELL,    IN  THE  AREA  OF  TRANSFER  RIGHTS. 
THAT  DESIGNATED  CONTACT  SHOULD  ALSO  BE  ADDED  TO  THE  LIST  O^^" 
THOSE  NOTIFIED  OF  PENDING  TRANSFER  DECISIONS.     IN  MANY 
INSTANCES,  THAT  PERSON  WILL  DO  THE  REAL  DEALING  WITH  THEIR 
CONSEQUENCES  AND  WILL  UNDERSTAND,    IN  A  WAY  A  PATIENT,   EVEN  A 
COMPETENT  PATIENT  MAY  NOT,   WHAT  THE  IMPLICATIONS  OF  BED  HOLD 
POLICY  ARE  AND  BE  MOTIVATED  TO  GUARD  THE  PATIENT'S 
INTERESTS. 

WE  ARE  CONCERNED  THAT  THE  REQUIREMENT  FOR  USING  THE 
DSM-3  AS  THE  li^STRUMENT  FOR  DEFINING  MENTAL  ILLNESS  IS  GOIilG 
TO  RESULT  IN  A  SIGNIFICANT  PORTION,    IF  NOT  A  MAJORITY,  OF 
NURSING  HOME  PATIENTS  BEING  DEFINED  AS  MENTALLY  ILL,  PLACING 
AN  ENORMOUS  UNINTENDED  BURDEN  ON  NURSING  HOMES  AND  THEIR 
REGULATORS  AND  LEADING  TO  A  MASSIVE  EXERCISE   IN  PAPER 
COMPLIANCE. 
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IS  IT  REALLY  THE  PURPOSE  OF  THIS  LEGISLATION  TO  DEFINE 
EVERYONE  WITH  SOME  DEFICIT  IN  MENTAL  FUNCTIONING  AS  A  RESULT 
OP  THE  PHYSICAL  CONSEQUENCES  OF  AGING  AS  MENTALLY  ILL  OR 
MENTALLY  RETARDED?     WE  DOUBT  IT.     BUT  SINCE  THE  DSM-3 
INCLUDES  SUCH  A  WIDE  RANGE  OF  MENTAL  MIS-FUNCTION,  FROM 
ALTZHEIMER'S  DISEASE  TO  ALCOHOLISM,   THAT  IS  A  VERY  POSSIBLE 
RESULT.     MOREOVER,   WHILE  WE  DO  NOT  HAVE  ACCESS  TO  SYSTEMATIC 
DATA  ON  THE  MEDICAL  CHARTS  OF  NURSING  HOME  PATIENTS,   WE  HAVE 
ENCOUNTERED  NUMEROUS  IN?^TANCES  WHERE  DIAGNOSES  SUCH  A^ 
ORGANIC  BRAIN  SYNDROME  OR  ORGANIC  MENTAL  SYNDROME  ENCOMPASS 
THE  VAST  PORTION  OF  A  FACILITY'S  PATIENTS. 

WE  UNDERSTAND  THE  PURPOSE  OF  THESE  PROVISIONS  TO  BE  TO 
TIGHTEN  UP  AND  GUARANTEE  TREATMENT  FOR  MENTAL  ILLNESS.  WE 
THINK  HOW  THIS  WILL  FUNCTION  NEEDS  CAREFUL  EXAMINATION. 

WE  ARE  CONCERNED  THAT  THE  LANGUAGE  PERMITTING 
INVOLUNTARY  TRANSFER  FOR  THE  PATIENT'S  WELFARE   IS  AN 
ENORMOUS  POTENTIAL  LOOPHOLE.     WE  SUGGEST  IT  BE  EITHER 
TIGHTENED  OR  DROPPED. 

THE  LANGUAGE  BANNING  SOLICITING  DONATIONS  AS  A 
CONDITION  OF  ADMISSION  SHOULD  BE  ALTERED  TO  READ  AS  A 
CONDITION  OF  ADMISSION  OR  EXPEDITING  AD>1ISSI0N.  IN 
PRACTICE,   EXPEDITING  IS  MORE  COMMON.     IN  THE  SAME  PROVISION, 
INSTEAD  OF  A  PERSON  OR  ORGANIZATION  UNRELATED  TO  THE 
PATIENT,  WE  SUGGEST  TFIE  LANGUAGE  READ  NOT  ACTING  ON  BEHALF 
OF  THE  PATIENT. 
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THE  STANDARD  SURVEY  SHOULD  INCLUDE  FOR  A  SAMPLE  OF 
HOMES  A  TEST  OF  THEIR  PATIENT  ASSET  ACCOUNTS.  UNACCEPTABLE 
CARE,   NOT  POOR  CARE,   AN  OVERLY  VAGUE  PHRASE,   SHOULD  KICK  IN 
THE  EXTENDED  SURVEY. 

THE  PROVISIONS  AUTHORIZING  ONSITE  MONITORING  OF 
COMPLIANCE  ARE  ONES  WE  HAVE  LONG  RECOMMENDED.     WE  ARE 
PLEASED  TO  SEE  THE  COMMITTEE  ADOPT  THEM. 

IT  IS  CLEAR  THAT  THE   INITIATIVE  OF  THIS  COMMITTEE, 
RESPONDING  TO  LONG  BUILDING  CONCERNS  OF  PATIENTS,  ADVOCACY 
ORGANIZATIONS  AND  ENLIGHTENEP  STATE  OFFICIALS,   MEANS  THAT 
1987  WILL  BE  AN  IMPORTANT  AND  PROGRESSIVE  YEAR  FOR  THE 
NURSING  HOME  INDUSTRY  AND,  ABOVE  ALL,   FOR  THE  HUNDREDS  OF 
THOUSANDS  OF  PATIENTS  WHO  EACH  YEAR  LOOK  TO  THE  INDUSTRY  FOR 
HEALTH  AND  NURTURE.     WE  LOOK  FORWARD  TO  A  VIGOROUS  AND 
EXTENDED  DEBATE  AS  THE  SPRING   AND  SUMMER  PROCEED  AS  TO  HOW 
BEST  TO  PROTECT  THAT  VITAL  INTEREST,  AND  WE  PLEDGE  TO  THIS 
COMMITTEE  THAT  OUR  ASSOCIATION  WILL  MAKE  EVERY  EFFORT  TO 
ASSIST  AND  PARTICIPATE  IN  THIS  CRUCIAL  EFFORT. 

THANK  YOU. 
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Mr.  Waxman.  I  appreciate  all  that  you've  had  to  say,  the  three 
of  you,  and  we  look  forward  to  working  with  you. 

Let  me  ask  you  this  one  question.  You  heard  the  first  two  wit- 
nesses, I  assume,  this  morning,  who  talked  about  what  it  was  like 
for  their  mothers  in  Tennessee  and  Illinois. 

Why  do  State.^  tolerate  such  situations,  and  what  -^n  we  do  to 
encourage  States  to  address  such  noncompliance  promptly? 

Do  any  of  you  want  to  respond  to  that?  Mr.  Johnson. 

Mr.  Johnson.  Mr.  Chairman,  I  agree  that  in  the  past  States  have 
been  a  little  lax  in  this  area  to  some  exten:  .  There  have  been,  to 
my  mind,  a  couple  of  reasons  why  this  has  been  the  case. 

We  have  not  had  for  a  very  long  time  this  opportunity  to  apply 
intermediate  sanctions.  It's  been  a  case  where  we  shut  off  the 
money  to  the  nursing  home  and  move  the  patients  out,  or  just  shut 
off  the  money  and  find  some  other  way  to  support  the  patients,  and 
this  does  more  damage  to  the  nursing  home  than  it  does  helping 
the  fr.cility,  and  the  States  are  reallv  reluctant  to  shut  down  nurs- 
ing homes,  that  we  need  to  find  other  ways,  other  places  for  the 

[)atients,  and  we  haven't  been  able  to  do  that  as  readily  as  we'd 
ike. 

The  other  is — the  other  problem  that  we  had  was— and  we  still 
have  in  some  States  is  the  business  about  certification  and  inspec- 
tion of  care.  At  least  in  our  State,  we  have  certificat'on  in  my  de- 
partment, in  Medicaid,  and  we  have — I  mean,  inspection  of  care  in 
my  department,  and  certification  is  in  another  department. 

We  nave  situations  where  a  nursing  home  can  be  certified  to  do 
business  in  the  State  of  Georgia  as  a  nursing  home  and  yet  have 
poor  quality  patient  care,  because  the  nursing  home  is  living  or  op- 
erating at  just  the  margin.  If  it  drops  just  a  little  bit  below,  it 
doesn't  take  very  much  to  bring  it  up,  and  it  can  bring  it  up  and 
stay  in  compliance  certification  wise  and  still  sometimes  not  be  de- 
livering the  quality  of  care  that  the  patients  need. 

With  the  new  bill  that  this  committee  is  working  on,  I  believe 
that  problem  will  be  solved. 

Mr.  Waxman.  Well,  we  hope  to  work  with  you,  because  we  want 
the  same  thing,  and  that's  good  quality  care  for  our  elderly,  par- 
ticularly our  low  income  elderly  that  are  on  the  Medicaid  program. 

So  you,  all  three  of  you,  agree  that  the  Federal  Government 
asking  for  intermediate  sanctions  would  be  helpful? 

Ms.  Marshall.  Yes. 

Ms.  Saros.  Yes. 

Mr.  Johnson.  Yes. 

Mr.  Waxman.  Thank  you  very  much.  We  appreciate  your  testi- 
mony. 

We  are  being  called  to  the  House  floor  for  another  vote,  so  let's 
take  a  quick  recess. 
[Brief  recess.] 

Mr.  Waxman.  Each  of  the  two  witnesses  appearing  on  the  next 
panel  represents  several  organizations  concerned  with  the  needs  of 
the  developmentally  disabled  aiid  the  mentally  ill.  Mr.  Urbano 
Censoni  is  Deputy  Director  of  the  Bureau  of  Community  Residen- 
tial Services  of  the  Michigan  Department  of  Mental  health.  He  is 
testifying  today  on  behalf  of  the  Consortium  for  Citizens  with  De- 
velopmental Disabilities,  an  umbrella  group  of  some  16  organiza- 
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tions  that  work  on  behalf  of  the  developmentally  disabled.  Ms.  El- 
eanor Kohn  is  a  volunteer  with  the  National  Mental  Health  Asso- 
ciation. She  is  here  today  representing  seven  national  mental 
health  groups. 

Thank  you  for  being  with  us  today.  We're  pleased  to  have  you. 
Your  prepared  statements  will  be  in  the  record,  and  would  like  to 
ask,  if  you  would,  to  summarize  in  no  more  than  5  minutes. 

Mr.  Censoni,  why  don't  we  start  with  you. 

STATEMENTS  OF  URBANO  CENSONI,  ON  BEHALF  OF  CONSORTI- 
UM FOR  CITIZENS  WITH  DEVELOPMENTAL  DISABILITIES;  AND 
ELEANOR  KOHN,  ON  BEHALF  OF  AMERICAN  PSYCHOLOGY  AS- 
SOCIATION, MENTAL  HEALTH  LAW  PROJECT,  NATIONAL  ALLI- 
ANCE FOR  THE  MENTALLY  ILL,  NATIONAL  ASSOCIATION  OF 
PROTECTION  AND  ADVOCACY  SYSTEMS,  NATIONAL  ASSOCIA- 
TION OF  STATE  MENTAL  HEALTH  PROGRAM  DIRECTORS,  NA- 
TIONAL  COUNCIL  OF  COMMUNITY  MENTAL  HEALTH  CENTERS, 
NATIONAL  MENTAL  HEALTH  ASSOCIATION,  ACCOMPANIED  BY 
JOSEPH  MANES  (MHLP) 

Mr.  Censoni.  Thank  you  very  much  for  having  us.  Let  me  also 
mention,  Mr.  Chairman,  that  I  am  the  Chairman  of  the  Govern- 
mental Affairs  Committee  of  the  State  Mental  Retardation  Pro- 
gram Directors  that  represents  the  50  States  and  the  territories. 
The  directors  are  in  charge  of  programs  for  persons  with  mental 
retardation  and  developmental  disabilities  in  those  States. 

Although  my  testimony  will  focus  on  issues  related  to  people 
with  disabilities,  let  me  just  say  at  the  offset,  that  as  a  group,  both 
the  consortium  and  the  State  directors,  that  we  really  wish  to  be 
supportive  and  helpful  in  terms  of  reform  in  nursing  home  care  for 
all  people,  no  matter  what  their  secondary  disability  might  be. 

And  that  we  clearly  commend  the  subcommittee  for  its  efforts  in 
doing  so.  And  also,  for  helping  us  to  really  forge  a  National  policy 
to  eliminate  inappropriate  use  of  nursing  homes  for  all  people, 
whether  they  have  disability  or  not. 

Indeed,  we  see  those  sections  of  the  bill  as  quite  literally  being  a 
bill  of  rights  for  persons  with  disabilities  or  persons  vho  are  la- 
beled mentally  ill,  who  currently  and  appropriately  reside  or  one 
day  might  in  fact  end  up  in  a  nursing  home  were  it  not  for  this 
legislation. 

We  find  ourselves  in  almost  an  unusual  position  here  in  that,  as 
you  may  well  know,  the  Health  Care  Financing  Administration  has 
issued  a  position  on  who  can  be  in  a  nursing  home,  certain  disabil- 
ities that  they  feel  cannot  be  or  should  not  be  in  nursing  home. 
They  issued  a  guideline  in  August  1986;  the  guideline  r^^tes  in 
part:  "Only  a  small  percentage  of  mentally  retarded  persons  can  be 
appropriately  cared  for  in  general  nursing  homes." 

I  think  it's  noteworthy  that,  like  many  other  issues,  here  we 
have  a  situation  where  parties  at  the  State,  at  the  national  level, 
at  the  advocacy  level  really  concur  on  the  ethical  and  programmat- 
ic issues.  The  question  remains,  how  will  this  policy  be  implement- 
ed? 

82-658  0-88-15 


446 


Again,  as  you  indicated,  our  written  testimony  is  part  of  the 
record,  I  won't  repeat  it  here.  I  want  to  highlight,  however,  three 
specific  concerns  that  we  have  that  we  think  need  more  attention. 

Given  the  different  programmatic  needs  of  the  two  populations, 
we  think  that  the  bill  shcjld  specify  that  the  Secretary  issue  sepa- 
rate admission  and  screening  criteria  for  persons  labeled  mentally 
ill,  and  those  persons  with  disabilities. 

We  also  believe  that  the  bill  should  require  the  Secretary  to  pub- 
lish proposed  criteria  no  later  than  April  1988,  provide  for  a  30-  or 
60-day  review  and  comment,  and  issue  the  final  criteria  no  later 
than  October  1,  1988. 

Hopefully,  the  Health  Care  Financing  Administration  will  seek 
input  from  interested  and  knowledgeable  groups  before  they  issue 
proposed  criteria,  and,  of  course,  the  consortium  and  the  State  di- 
rectors stand  ready  to  help  in  any  way  possible  with  that. 

Finally,  really  the  promise  of  a  better  future  for  people  in  nurs- 
ing homes  whether  they  have  a  disability  or  not,  really  kind  of 
rings  hollow  with  that  adequate  financing;  and  I  think  you've 
touched  on  that,  and  testimony  has  touched  on  that  a  number  of 
times  today. 

We're  hopeful  that  the  language  in  the  bill  as  currently  stated 
won  t  lead  to  a  decision  on  the  part  of  Health  Care  Financing  Ad- 
ministration one  day,  that  you  really  meant  to  say,  that  all  pro- 
gram improvements  whether  they  be  in  the  nursing  home,  whether 
they  be  active  treatment,  whether  they  be  community  placement 
options,  would  be  financed  exclusively  at  State  costs. 

To  the  contrary,  by  definition,  the  reason  for  the  bill,  the  reason 
for  all  this  testimony  is  indicative  that  people  with  disabilities  and 
appropriately  placed  in  nursing  homes  really  have  been  under  fi- 
nanced for  many  years.  States  and  the  ^ederal  Government,  in 
effect,  have  saved  millions  of  dollars  every  year  at  the  expense  of 
disabled  people. 

We  need  to  forge  a  cooperative  venture,  a  policy  here  that  really 
maintains  the  partnership,  the  Federal,  state  partnership  around 
entitlements  ^ .  current  matching  formulas. 

To  exclude  Federal  participation  just  invites  further  deteriora- 
tion in  services;  it  will  not  improve  opportunities  for  the  people 
that  we  re  all  concerned  about. 

In  fact,  we  pl^ad,  if  I  could  use  that  term,  with  the  subcommittee 
to  consider  la  ^juage  that  would  provide  waiver  type  services  for 
this  population,  utilizing  the  appropriate  setting,  the  place  where 
Jo??^/S^'^'  J^^h^P^»  should  nave  been  all  along.  For  example,  in 
ICF/MR  as  the  cost  comparison  in  determining  the  State  and  Fed- 
eral financial  participation. 

Finally,  let  me  say  that  as  I  thought  about  writing  this  verbal 
part  of  my  testimony  that  the  only  thing  I  regret  is  that  the  many 
people  I  have  met  in  all  my  visits  to  nursing  homes  couldn't  be 
here  today,  the  people  who  really  .re  anxiously  awaiting  this  legis- 
lation, who  are  eager,  desperate  to  get  out  of  *  ursing  homes. 

And  again,  we  thank  the  subcommittee  for  taking  this  bold  step, 
and  we  hope  that  you  will  take  the  three  or  four  additional  steps 
that  we  think  are  required  to  really  meet  our  mutual  objectives  of 
improving  the  quality  of  life  of  people  in  nursing  homes. 

Thank  you. 
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iTiie  prepared  statement  of  Mr.  Censoni  follows:] 
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<5TATFMENT  OF 

CONSORTIUM  FOR  CITI7ENS  WITH  DEVELOPMEVTAL  DISABILITIES 
INTRODUCTION 

My  name  Is  Urbano  Censonl.     I  am  the  Oeputy  Oirector  of  the 
Bureau  of  Community  Residential  Services,  Program 
Development,  Policy  and  Standards  within  the  Michigan 
Department  of  Mental  Health.     In  that  capacity,  I  oversee 
the  Department's  efforts  to  design  and  Implement  services 
for  persons  with  mental  Illness  and  developmental  disabili- 
ties across  the  State.     I  also  serve  as  Chairman  cf  the 
Governmental  Affairs  Committee  of  the  National  Association 
of  State  Mental  Retardation  Program  Directors. 

Today,   I  appear  before  the  Subcommittee  at  a  representative 
of  the  Task  Force  on  Medicaid  Long  Term  Care  of  the 
Con^Trtlum  for  Citizens  with  Developmental  Disabilities. 
The  Consortium  represents  some  50  national  organizations 
interested  in  the  welfare  of  children  and  adults  with 
severe,  chronic  disabilities  originating  in  childhood. 
Many  of  the  organizations  that  are  affiliated  with  the 
Coalition,  including  the  signatories  of  this  statement,  are 
acutely  aware  of  the  impact  which  the  federal-state  Medical 
Assistance  program  ha>  on  the  capability  of  the  states  and 
private  providers  to  furnish  appropriate,  high  quality  ser- 
vices to  Title  XlX-eliglble  children  and  adults  with  deve- 
lopmental di  sabi 1 1  ties. 

We  commend  the  Subcommittee  for  its  efforts  ^"0  upgrade  the 
quality  of  care  provided  to  persons  residing  in  Medicaid- 
certified  nursing  homes.    As  the  1986  report  of  the 
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Institute  of  Medicine  reminds  us.^  the  Individuals  who  live 
in  these  facilities  are  among  the  most  vulnerable  citizens 
in  American  society  and,* therefore,  constant  vgHance  is 
required  if  they  are  to  receive  the  srope  and  quality  of 
services  they  are  entitled  to  under  federal  law. 

On  May  5,  Chairman  Oingell   Introduced  the  "Medicaid  Nursing 
Home  Quality  Care  Amendments  of  1987"  (H.R.  2270),  with 
many  members  of  this  Subcommittee  listed  as  co-sponsors  of 
the  legislation.     The  bill  U  designed  to  implement  the  key 
recommendations  of  the  Institute*  of  Medicine  study.  My 
testimr^ny  today  will  concentrate  on  just  one  aspect  of  the 
bill        the  provisions  dea'i<ng  with  pre-admission  screening 
and  appropriate  placement  of  persons  with  developmental 
disabilities  and  mental  illness. 

Since  these  provisions  of  the  bill  are  not  addressed  in  the 
lOM  study,  I  would  like  to  take  a  few  rr'nutes  to  outline 
the  nature  of  the  problem  before  commenting  on  the  proposed 
legislative  solution. 

II.  BACKGROUND 

A.     Scope  of  the  Problem.     Na'.ional  estimates  vary 
regarding  the  number  of  persons  with  developmental  disabi- 
lities who  are  residents  of  genera  1 -purpose  nursing  homes 

^Coir.mittee  on  Nursing  Home  Regulation,   Institute  of  Medicine, 
Irrproving  the  Quality  of  Care  in  Nursing  Home.  National  Academy 
Press:    Washington,  1986. 
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(i.e.,  ICFs  and  SNFs).    The  1977  National  Nursing  Home 
Survey  concluded  that  there  were  an  estimated  80,000  per- 
sons with  a  primary  or  secondary  diagnosis  of  mental  retar- 
dation living  In  such  facilities.    However,  a  special 
analysis  of  these  dat?  revealed  that  about  42  percent  of 
this  Identified  subpopulat Ion  of  nursing  home  residents 
were  63  years  of  age  or  older.     Based  on  this  analysis,  the 
staff  of  the  Center  for  Residential  and  Community  Services 
at  the  University  of  Minnesota  concluded  that  it  would  be 
more  realistic  to  focus  attention  on  the  42,400  nursing 
home  residents  with  a  primary  diagnosis  of  mental  retar- 
dation, of  whom  approximately  one-third  (32X)  were  63  years 
of  age  or  older.     The  CRC3  staff  ^added  that,  "...especially 
for  the  middle-aged  and  younger  mentally  retarded  people, 
the  frequent  lack  of  habi 1 1  tat  1 vely  oriented  programs  and 
contact  with  age  peers  have  led  to  concern  about  the 
appropriateness  of  nursing  homes  as  residential 
alternatives". 2 


National  data  on  persons  with  developmental  disabilities 
other  than  mental  retardation  is  not  available  at  the  pre- 
sent time.     We  can  report,  however,  that  the  number  of  per- 


Lakln,  K.  Charlie,  Bradley  ,M  1 1  and  Robert  Bruininks,  An 
Analysis  of  Medicaid's  Intermediate  Care  Facility  for  the" 
Mentally  Retarded  (ICF/MR)  Program.      Mi nneapol i s:  Uni ver sity  of 
Minnesota,  Department  of  Educational  Psychology,  1985,  pp.  4-10 
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son*;  with  a  or  mary  diagnosis  of  cerebral  palsy  or  other 
severe  physica      ipairme^its  appears  to  be  quite  high,  based 
on  the  findir.gs  of  studies  conducted  in  a  few  states. 3 

Several  years  ago,  officials  of  the  Health  Care  Financing 
Administration  became  concerned  about  the  heavy  con- 
centration of  non-elderly  persons  with  developmental  disa- 
bilities who  were  residing  in  general-purpose  nursing 
hcTies,  particularly  in  Illinois  and  Indiana.    HCFA  began  to 
press,  e  officials  in  these  states  to  take  steps  to  assure 
that  active  treatment  services  were  being  provided  to  all 
persons  who  needed  and  could  benefit  from  an  individualized 
program  of  developmental  training.     The  seq'jence  of  events 
that  occurred  in  Indiana  and  Illinois  provide  valuable 
insights  into  the  nature  of  the  current  problem: 

•    In  1984,  the  Indiana  General  Assembly  amended  the 
state  health  code  to  require  that  all  persons  with 
developmental  disabilities  be  reviewed  by  a  spe- 
cially const  itu*- (^d,  fflu  Iti -ni  sci  pi  i  nary  screening 
team  prior  to  aomission  to  any  health  facility 
(including  any  Medicaid-certified  nursing  home). 
All  admissions  of  persons  with  developmental  disabi- 

3For  example,  a  recent  review  of  persons  with  developmental  disa- 
bilities in  Illinois  nursing  homes  found  that  9  percent  of  the 
2,864  persons  assessed  had  e  pnmarv  diagnosis  of  cerebral  palsy, 
while  an  additional  8  percent  had  a  secondary  or  tertiary  diagno- 
sis of  CP  (see  further  discussion  and  citation  below). 


452 


Page  S 


Titles  to  SnF  and  ICF  facilities  now  are  based 
strictly  on  the  Individual's  medical  needs  and 
geriatric  status,  rather  than  the  nature  and/or 
severity  of  his/her  developmental  disabilities. 

Follow-up  legislation,  requiring  the  State 
Department  of  Public  Welfare  (the  single  state 
Mer*    lid  agency),   in  cooperation  with  th  Department 
of  Mental  Health,  to  complete  a  comprehensive 
assessment  of  the  service  needs  of  all  nursing  home 
residents  with  developmental  disabilities,  was 
enacted  by  the  General  Assembly  in  1985.  In 
carrying  out  this  legislative  mandate,  Ins^iana 
officials  identified  2,377  residents  of  ICF  facili- 
ties with  developmental  disabilities  who  were  under 
65  years  of  age  and  had  no  primary  medical  con- 
ditions.   Of  this  number,  the  assessment  data  indi- 
cated, at  least  l,78i  (or  7S%)  appeared  to  be 
appropriate  candidates  for  transfer  to  small, 
community-based  ICf/MR  facilities  or  other  family- 
oriented  settings.    An  additional  910  nursing  home 
residents  with  developmental  disabilities  --  all  of 
whom  are  known  to  either  be  elderly  or  have  '3dical 
conditions       are  scheduled  to  be  assessed  this 
fiscal  year. 


ERIC 


^1    •  O 


453 


Page  6 

Meanwhile,  based  on  the  results  of  the  preliminary 
assessment  data,  fPW  and  DMH  last  year  submitted  to 
the  Chicago  Regional  Office  of  HCFA  a  five  year  plan 
for  moving  inappropriately  placed  nursiny  home  resi- 
dents to  alternative  residential  settings.    The  plan 
calls  for  reducing  the  number  of  ICF  residents  with 
developmental  disabilities  from  2,681  in  FY  1985  to 
847  in  FY  1991.    Most  of  these  individuals  will  be 
relocated  in  specialized  community  ICF/MR  facili- 
l.cs,  foster  family  homes  or  semi  -  independent  living 
sett  i  ngs 

•    Umer  pressure  from  the  Chicago  Regional  o^*'"?  nf 
HCFA,  the  Illinois  Department  of  Publi'-,  Aid  (the 
single  state  Medicaid  agency),  the  Oeoartment  of 
Mental  Health  and  Developmental  Di        lities  and  the 
Governor's  Planning  Council  on  Developmental 
Disabilities  recently  completed  a  comprehensive 
assessment  of  the  needs  of  persons  with  developmen- 
tal disabilities  who  are  residing  in  general  ICF 
facilities.     Based  on  assessment  data  from  328 


^Indiana  Department  of  Public  Welfare  and  the  Indiana  Department 
of  Mental  Health,   Indiana's  Plan  for  Development  of  Appropriate 
Residential  "rograms  for  De ve 1 o^ment a  1  ly  Disabled  Persons.  August 
1,  1986.   


454 


Page  7 


nursing  homes  (housing  a  total  of  2,864  persons  with 
developmental  disabilities),  this  studyS  concluded 
that:  * 

*  only  ten  percent  of  the  total  number  of  Indl- 
viduals  assessed  were  appropriately  placed  In 
ICF  facilities; 

*  only  26  percent  of  the  Individuals  requiring 
developmental  training  were  receiving  such 

rvl ces; 

*  the  most  appropriate  placement  for  a  majority 
(70  percent)  of  the  affected  population  Is  an 
ICF/DD  facility,  where  they  have  access  to 
both  developmental  training  and  medical  sup- 
port servi  ces ;  and 

*  20  percent  were  recommendeo  for  transfer  to  a 
specialized  residential  facility  without  med,- 
cal  support  services  (e.g.,  a  small 
ICF/DD-certif led  community  residence). 


Sjaylor  Institute,  "Evaluation  and  Services  Identification 
Project  for  Developmental ly  Disabled  Residents  of  Intermediate 
Care  and  Skilled  Nursing  Facilities:    A  Report  Prepared  for  the 
Illino  s  Department  of  Public  Aid  and  the  Governor's  Planninq 
Council  on  Developmental  Disabilities",  February,  ig87. 
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OPA  and  OMHOD  are  currently  working  on  a  multl-year 
plan  to  ensure  that  the  affected  nursing  home  resi- 
dents receive  the  services  they  require  in  the  most 
appropriate  residential  setting. 

I  should  hasten  to  add  that  the  problem  of  inappropriate 
nursing  home  placements  appear:  to  be  distributed  unevenly 
across  the  country.    Observers  in  a  number  of  stages  report 
that  they  have  few,  if  any,  non-elderly  persons  with  deve- 
lopmental disabilities  living  in  nursing  homes.     Where  the 
problem  does  exist,  however,   it  can  pose  a  major  barrier  to 
the  delivery  of  effective  residential  and  support  services 
for  such  persons. 

The  State  of  Michigan  has  a  multi-year  strategy  for 
reducing  the  number  of  persons  with  developmental  disabili- 
ties living  in  nursing  homes.     One  key  component  of  this 
plan  is  to  totally  eliminate  the  placement  of  children  in 
nursing  homes  and  virtually  eliminate  the  adnission  of 
adults  to  such  facilities.     The  other  critical  element  is 
an  aggressive  placement  process.     As  a  result  of  efforts  to 
date,  the  number  of  nursing  home  residents  with  developmen- 
tal disabilities  has  been  cut  from  1,400  to  640  since  1979. 

Although  we  intend  to  continue  to  identify  alternative 
residential  Sftttings  for  nursing  home  residents  with  deve- 
lopmental disabilities,  fiscal  constraints  currently 
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threaten  our  capability  of  achieving  the  goal  of  elimi- 
nating all  inappropriate  placements.     In  an  attempt  to 
address  this  problem,  Michigan  recently  submitted  a 
Medicaid  home  and  community-based  waiver  request  to  HCFA. 
Our  >»aiver  request  Includes  projected  placements  of  nursing 
hone  residents  with  developmental  disabilities.    While  the 
average  per  capita  cost  of  community-based  services  for 
these  individuals  will  be  higher  than  comparable  nursing 
home  costs,  the  difference  will  be  more  than  offset  by 
ICF/MR  placements  and  deflections.    The  net  result  will  be 
substantially  lower  aggregate  expenditures  for  both  the 
federal  government  and  the  State  of  Michigan  over  the  three 
year  waiver  period. 

^'     HCFA' s  Response.     In  response  to  growing  public  conce.n 
regarding  the  number  of  persons  with  developmental  disabi- 
lities living  in  nursing  homes,  last  year  HCFA  officials 
issued  an  administrative  guideline  which  outlines  the  spe- 
cific conditions  under  which  such  individuals  may  be  served 
appropriately  in  SNF  and  ICF -cert  1  f 1 ed  facilities. 6  This 
August    1986  guideline  emphasizes  '  at  -only  a  ^mall  per- 
centage of  mentally  retarded  persons"  can  be  appropriately 
cared  for  in  general  nursing  homes.     To  qualify  for 
SNF-level  care  an  individual  with  mental  retardation  must 
require  "...skilled  medical  care  on  an  in-patient  basis 

^Section  4395,  State  Medicaid  Manual.  HCFA  Transmittal  No.  19, 
dated  August,  1986 
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that  cannot  be  provided  In  an  ICF/MR..."  or  another  alter- 
native setting.     However,  even  If  the  needs  of  such  an 
individual  are  primarl  ly* medico*  1  In  nature,  his  or  her 
developmental  needs  still  must  be  addressed  by  the  facility 
"...to  the  extent  allo^red  by  the  Individual's  overall  phy- 
sical condition."  HCFA  anticipates  that.  In  most  cases 
where  SNF  care  Is  required,  mentally  retarded  residents 
"...will  not  generally  be  well  enough  to  receive  a  typical 
program  of...     developmental  training,  especially  If  It  Is 
provided  outside  the  facility."    The  facility  In  these 
Instances  still  must  "...aggressively  pursue  those  areas  of 
intervention  needed."    Individuals  who  are  "...well  enough 
to  attend  outside  training,"  the  guideline  stresses, 
"neatly  always  will  be  well  enough  to  be  placed  In  an 
ICF/MR  or  other  appropriate  setting." 

In  reviewing  the  appropriateness  of  cor^tlnued  care  In  an 
SNF  facility,  state  Inspection  of  care  flOC)  teams  will  be 
expected  to  "...determine  whether  the  services  available  In 
the  facility  promote  the  [mentally  retarded]  patient's 
maxHum  physical,  mental  and  psychosocial  functioning;"  If 
the  individual  Is  not  receiving  <.uch  services,  a  negative 
IOC  finding  Is  warranted. 

Persons  with  mental  retardation  may  be  appropriately  placed 
in  'CF-certif led  facilities  if  they  are  "of  ^idvanced  age", 
institutional  care  is  required  and  the  indivioual  can  no 
longer  benefit  from  developmental  training.    Such  deci- 
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slons,  however,  "...must  be  made  on  an  Individual  basis 
rather  than  at  an  arbitrary  age  because  soPe  elderly 
retarded  persons  benefit' greatly  from  continued  developmen- 
ta  1  services". 

More  recently,  the  General  Accountlny  Office  has  Issued  a 
report  on  nursing  home  care  for  persons  with  developmental 
disabilities  in  three  New  England  states. 7    The  authors  of 
the  report  conclude  that  HCFA  needs  to  do  more  to  assure 
that  such  persons  are  appropriately  placed  and  receive  the 
services  they  require. 

It  'hould  be  obvious  from  the  foregoing  di-.cussion  that: 
(a)  there  are  literally  tens  of  thousands  of  persons  with 
developmental  disabii-ties  currently  res.Jing  in  general 
purpose  nursing  homes  who  have  limited,  if  any,  access  to 
habilitative  services  and  live  in  an  environment  where 
they  have  little  opportunity  for  peer  relatloi  ships  and 
age-appropriate  activities;  and  (b)  federal  and  state 
policymakers  can  no  longer  Ignore  the  waste  of  human  poten- 
tial associated  with  the  rurrent  situation.     With  these 
thoughts  in  mind,  we  will  turn  next  to  an  examination  of 
the  relevant  provisions  of  H.R.  2270. 


^General  Accounting  Office,  Medicaid:  Addressing  the  Needs  of 
Mentally  Retarded  Nursing  Home  Residents.    Washington:  GAO/HRO 
87-77,  dated  Apri ) ,  l§g7. 
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III.    PROVISIONS  OF  THE  BILL 

A.  Pre-Adml sslon  Screening.    After  January  1,  1989,  H.R. 
2270  would  prohibit  the  admission  of  any  person  with  men- 
tal retardation  or  mental  Illness  to  a  Hedl cal d -cert If  1 ed 
nursing  facility  unless  the  appropriate  state  agency  had: 
(a)  certified  that  the  Individual  needed  the  level  of  ser- 
vices provided  by  a  nursing  facility;  and  (b)  determined 
whether  the  individual  required  "active  treatment"  ser- 
vices.    After  this  date,  federal  financial  participation 
would  not  be  available  on  behalf  of  any  individual  with 
mental  Illness  or  mental  retardation  who  was  admitted  to  a 
nursing  facility  without  his  or  her  being  screened  prior  to 
admission.     By  October  1,  1988,  the  Secretary  of  Health  and 
Human  Services  would  be  obligated  to  establish  minimum  cri- 
teria for  conducting  pre-admission  screenings  and  reviews 
of  persons  with  mental  retardation  and  mental  illness  who 
were  applicants  for,  or  residing  in,  a  nursing  facility. 

Given  the  large  number  of  individuals  with  mental  retar- 
dation and  mental  illness  who  have  been  placed 
inappropriately  in  general-purpose  nursing  homes,  CCOD 
strongly  supports  a  statutory  re^^uirement  that  all  ^.uch 
persons  be  screened,  using  criteria  promulgated  by  HHS. 
prior  to  being  admitted  to  any  Medi cai d-cert i f i ed  nursing 
f aci li  ty.      We  also  agree  that  responsibility  for  con- 
duc    ng  such  screening  programs  and  making  clinical  judge- 
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ments  regarding  the  service  needs  of  persons  with  mental 
retardation  and  mental  Illness  should  rest  with  the  state 
agency  (or  agencies)  umI  expertise  In  serving  such  per- 
sons, and  not  with  the  single  state  Medicaid  agency. 

The  language  of  Section  1921(q)(6)  of  the  bill   should  hP 
amended,  however,  to:  (a)  require  the  Secretary  to  publish 
separate  criteria  oovernlnq  admissions  and  continued  stays 
by  persons  with  mental  Illness  and  mental  retardation  (and 
related  conditions);  and  (b)  permit  public  comments  on 
thost  proposed  criteria  prior  to  final  promulgation. 

Since  the  underlying  causes  and  treatment  goals  of  persons 
with  mental  Illness  are  usually  guite  different  from  those 
of  individuals  wit^  developmental  disabilities,  the  factors 
which  must  be  taken  into  account  in  determining  the 
appropriateness  of  nursing  home  care  also  will  be  dif- 
ferent.   As  a  result,  the  Secretary  should  be  directed  to 
issue  separate  criteria  applicable  to  these  two  major  disa- 
bility categories,     in  order  to  allow  the  interested  public 
to  have  a  voice  in  the  development  of  such  criteria,  the 
Secretary  should  be  required  to  publish  proposed  criteria 
no  later  than  April  1.  1988,  allowing  thirty  (30)  days  for 
public  comments      Final  criteria  would  have  to  be  Issued  no 
later  than  Octobe-  1,  1988.  as  specified  in  th^  language  of 
the  current  bill. 
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B.  Services        Inappropriately  Placed  Nursing  Home 
Residenj^.    Effective  April  1,  1990.  a  state  would  be  obli- 
gated  to  review  every  resident  of  a  nursing  facility  with 
mental  Illness  and/or  mental  retar^'atlon  to  determine 
whether  the  Individual  requires:  (a)  the  level  of  services 
provided  b>  a  nursing  facility;  (b)  the  level  of  services 
provided  In  another  type  of  Institution;  and  (c)  active 
treatment  services.    These  reviews  would  have  to  be 
repeated  at  least  annually  thereafter,  with  the  fedi:ral 
government  assuming  75  percent  of  the  cost  of  conducting 
such  rev  1 ews . 

If  a  nursing  home  resident  w:th  mental  Illness  or  mental 
retardat'on  was  determined,  as  the  result  of  such  a  review, 
to  need  the  level  of  services  provided  by  a  nursing  faci- 
lity and  reqjired  active  treatment,  the  state  would  be 
obligated  to  orovlde,  or  arrange  for  the  provision,  of 
active  treatment  services,  at  stati  expense.     If  nursing 
home  services  were  not  required  but  the  Individual  needed 
active  tret^ment,  the  state  wouH  have  to  provide,  or 
arrange  for  the  provision,  of  active  treatment  services,  at 
state  expense.      In  the  latter  case.  If  the  affected  indl 
vidual  had  been  residing  In  a  nursing  facility  for  30 
nionths  (2i  years)  or  more,  the  state  would  have  to  give  Mm 
or  her  the  ch  Ice  of  remaining  In  that  facility  or 
receiving  such  services  elsewhere;  if  the  Individual 
elected  to  remain  In  the  nursing  facility,  federal  fir.an- 
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da-,  participation  would  continue  to  be  available  on  the 
Individual's  behalf,  evep  though  he  or  she  did  not  r^r^.ir. 
the  level  of  se-vlces  pmvlded  by  the  farlllty^  in  such 
Instances  the  state  would  be  required  to  provide  or  procure 
active  treatment  ser.ices  for  such  Individuals.  If, 
however,  the  affected  Individual  had  not  been  residing  In 
the  nursing  facility  for  at  least  30  months,  the  state 
would  have  to  arrange  for  his/her  safe  and  orderly 
discharge  and  provide,  or  arrange  for  the  provision  of. 
active  treatment  services  following  discharge,  at  state 
«£ense.    Finally.  If  the  state  deter-.lned  that  a  nursing 
hoine  resident  with  mental  Illness  o.  -ental  retardation  did 
not  require  either  the  level  of  servires  provided  by  a 
nursing  facility  or  active  treatment,  the  state  would  be 
obligated  to  arrange  for  the  safe  and  orderly  dtscha,  e  of 
the  Individual  from  the  facility. 

It  Is  not  clear  to  us  why  the  sponsors  nf  H.R.  2270  elected 
to  propose  such  restrictions  on  FFP.  but  we  suspect  that  it 
Is  an  attempt  to  keep  this  aspect  of  the  legislation  "cost 
neutral".    Unfortunately,  the  effect  of  this  short-sighted 
policy  would  be  to  relegate  such  p-rsons  to  the  very  same 
facilities  Where  they  have  been  ill-served  in  tne  past, 
with  little  hope  that  their  developmental  service  needs 
would  be  addressed  adequately.     Remember,  the  people  we  are 
talking  about  -ere  shunted  off  to  nursing  homes  during 
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earlier  efforts  to  depopulate  state  mental  hospitals  and 
Institutions  for  persons  with  mental  retardation.     For  the 
past  ten  to  twenty  years*  most  of  them  have  received  little 
In  the  way  of  developmental  services,  while  their  peers  who 
remain  In  state-operated  facilities  or  were  placed  into 
community  residences  of  various  sorts  have  been  given 
access  to  an  Increasingly  i,oph  1  st  1  cat ed  array  of  hablllta- 
tlve  services.    Hllllons  of  federal  and  state  dollars  nave 
been  "saved"  at  the  expense  of  these  Individuals  and  now 
the  bill  asks  that  they  be  sacrificed,  once  again,   in  the 
Interest  of  "cost  neutrality". 

CCDD  believes  thai  It  Is  time  for  Congress  to  ensure  that 
this  frequently  over-Tooked  portion  of  the  nursing  home 
popuUtion  has  access  to  the  same  range  and  quality  of  ser- 
vices available  to  similarly  situated  persons  in  our 
society.     Indeed  if  there  is  any  group  in  this  Nation  that 
is  more  entitled  to  compensation  for  past  societal  neglect, 
I  would  be  hard-pressed  to  identify  it. 

CCDD  wholeheartedly  supports  a  statutory  requirement  that 
the  service  needs  of  each  existing  nursing  home  resident 
wUh  mental  retardation  (a'^d  related  conditions)  or  mental 
illness  be  reviewed  to  determine  whether  he  or  she  could 
bp  served  more  appropr 1  at  el y  in  an  alternate  setting. 
However,  we  wish  to  voice  our  STRONG  OPPOSITION  to  the 
prevision  of  the  bill  dealing  with  persons  who  art  ■ ound 
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to  need  actlvo  treatment  or  services  provided  by  a  faci- 
lity other  than  c  Medlcald-certif ^ed  nursing  home.  These 
provisions,   In  our  opinlSn.  would  exascerbate  the  current 
situation,  leavitig  existing  nursing  home  residents  with 
mental  retardation  (and  related  conditions  and  mental 
Illness  even  more  vulnerable  than  they  are  at  the  present 
time. 

If  the  states  are  denied  iederal  i^nancial  participation 
(FFP)  in  the  cost  of  active  treatrrent  for  current  nursing 
home  residents  with  mental  retardation  (and  related  con- 
ditions) and  mental  illness  who  are  found  to  be  in  need  of 
such  services,  they  will  face  overwhelming  fiscal  di, incen- 
tives to  transferring  s jch  persons  to  alternative  residen- 
tial settings,  despite  evidence  that  the  great  majority  of 
such  individuals  could  benefit  greatly  from  transfers. 
[Mote,  for  example,  the  results  of  the  Indiana  and  Illinois 
assessments  summarized  above.]    This  disincentive  effect 
would  be  particularly  powerful  in  the  case  of  long  term 
nursing  home  residents  (i.e.,  those  who  have  resided  in  a 
nursing  facility  for  30  months  or  more),  since  the  bill 
would  authorize  continued  f-FP  on  behalf  of  an  individual 
who  remained  in  a  nursing  home,  even  though  the  individual 
did  not  requVe  the  level  of  services  provided  by  the  faci- 
lity. 

Not  only  would  the  state  lose  FFP,  but  the  individual  resi- 


ERLC 


465 


.'age  18 


dent  MOuld  be  denied  access  to  Medl ci aci-re1mbursab1e  ser- 
vices that  he  or  she  otherwise  would  be  entitled  to 
receive.    The  1nevr.able*result  would  be  a  discriminatory 
application  of  Medicaid  e-it1t  lements.    A  state,  for 
example,  would  be  authorized  to  claim  full  Medicaid  reim- 
bursement for  active  treatment  service*  delivered  to  any 
eligible  resident  of  an  ICF/MR  facility,  except  for  an 
individual  transferred  from  a  nursing  home  because  he  or 
she  was  determine*^  to  need  dctlve  treatment  services  that 
could  be  furnished  most  effectively  and  efficiently  in  an 
iCF/MR-certIf led  facility.     Similarly,   If  a  former  nursing 
home  resident  needed  active  treatment  services  and  met 
ICF/MR  level  of  care  reoulrements  but  was  found  to  be 
capable  of  benefitting  from  alternative  home  or  community- 
based  services,  the  state  would  not  be  entitled  to  claim 
FFP  for  such  services  on  his  or  her  behalf,  despite  the 
fact  that  the  same  individual  would  qualify  for  federal 
reimbursement  If  he  h*d  previously  resided  In  an  ICF/MR  and 
was  participating  "i  an  approved  home  and  community-based 
waiver  progran. 

Obviously,  the  ^^esJnt  provisions  of  the  bill  are  likely  to 
result  in  numerous  perversities  and  distortions  in  policy 
which  would  work  to  the  detriment  of  sxisting  nursing  home 
residents  with  mental  illness,  ment&l  retardation  and 
related  conditions.    They  also  run  counter  to  the  goal  of 
maximizing  the  potential  of  persons  with  developmental 
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disabilities  through  Increased  opportunities  for  Indepen- 
dence, productivity  and  %tegrat1on,  as  artlcula.jd  by 
Congress  1i  the  Develo>>mental  Disabilities  and  Bill  of 
Rights  Act  Amendments  of  1984  (p.L.  98-527). 

To  correct  these  defects,  CCDD  recornrnends  that  th^ 
following  modifications  be  made  In  Section  192x ( f )( 4) ( c )  of 
H.R.  2270: 

1-    Require  each  state,  effective  July  K  1990.  to  certify 
that  every  Individual  with  mental  Illness  or  mental 
retardation  or  a  related  condition  (as  defined  by  the 
Secreta'-y)  whc  Is  a  resident  of  a  ^urslng  facility  Is 
receiving  appropriate  services  from»  or  through^  the 
fad  nty. 

2.    For  any  such  Individual  who  Is  NOT  receiving 

appropriate  services,  the  state  should  be  obligated  to 
submit  a  plan  to  the  Secretary,  no  later  than  July  1. 
1990.  outlining  the  steps  that  will  be  taken  to: 

Provide  appropriate  developmental  training  ser- 
vices, as  specified  in  each  Individual's  plan  of 
care,  for  all  such  persons  who  REQUIRE  the  ser- 
vices  provided  by  a  nursing  facility; 

b.  Transfer  all  <;uch  persons  who  do  NOT  REQUIRE  the 
types  of  services  provided  by  a  nur;1ng  facility 
but,  nonetheless,  need  active  treatment  to 
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either;  (1)  another  Medl cal d-cert 1 fi ed  fad  1  Ity 
with  the  capability  of  meeting  his/her  service 
needs;  or  (2)  Alternative  no n« 1 nst 1  tut  lona  1  ser- 
vices of  comparable  quality  available  under  the 
state ' s  Medl cald  pi  an;  and 

c.  Take  any  Interim  steps  necessary  to  assure  that 
active  treatment  services  are  furnished  to  all 
Individuals  wno:    (1)  meet  the  criteria  ^f  (b) 
above;  ano  (2)  are  awaiting  transfer  to  another, 
more  appropria     fad  1 Ity  or  program. 

3 .  All  transfers  and  service  enhancements  called  for 
under  the  state's  plan  (as  required  under  Item  2 
above)  would  have  to  be  completed  no  later  than  July 
1,  1992.    After  this  date.  FFP  would  be  withheld  on 
behalf  of  all  Individuals  with  mental  Illness 
mental  retardation  (and  related  conditions)  who  were 
residing  In  nursing  facilities  and  receiving 
Inappropriate  services,  as  determined  In  accordance 
with  Secretarl al ly-establ Ished  review  criteria. 

The  substitute  approach  outlined  above  would  afford 
Inappropriately  served  nursln**  home  residents  much  greater 
assurance  that  they  would  be  relocated  to  more  appropriate 
service  settings  or  receive  the  necessary  mix  of  medical 
support,  and  developmental  training  while  remaining  In  a 
MedKald-wertIf led  nursing  facility.     In  addition,  It  would 
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allow  the  states  adequate  time  to  complete  the  facility 
transfers  and  program  improvements  necessary  to  ensure  that 
all  current  nursing  home* res idents  with  mental  illness  and 
mental  retardation  (and  related  conditions)  have  access  to 
the  full  range  of  required  services.    As  the  experiences  of 
Indiana  and  Illinois  illustrate,  states  with  a  relatively 
large  number  of  inappropriately  placed  nursing  home  resi- 
dents will  be  unable  to  develop  and  implement  prG^,-am- 
ffl«.tically  sound  alternatives  within  the  timeframes  allo^-d 
under  the  current  bill.    The  events  which  led  states  to 
place  large  numbers  of  persons  with  mental  retardation  and 
related  conditions  into  nursing  homes  during  the  late 
1960's  and  early  197j's  offer  an  instructive  lesson  in  the 
pitfalls  of  hastily  conceived  and  poorly  executed  placement 
programs.    The  additional  two  years  called  for  in  CCDO's 
recommenaation,  we  believe,  would  strike  a  balance  between 
the  need  for  prompt  state  action  and  the  logistical 
problems  associated  with  developing  hundreds,  or  in  some 
states  tnousands,  of  alternative  residential  and  day 
programming  opportunities  for  former  nursing  home  resi- 
dents. 

^^nu}}y,  CCDD  object-  strenuously  to  the  implication  that 
only  long  term  nursing  home  residents  (i.e.,  thn<e  wno  have 
resided  in  such  a  facility  for  30  months  or  more)  should 
have  a  voice  in  choo^i^t^  ^mnnq  available  residential  alter- 
natives.    We  recommend  that  this  provision  be  delated  ;.nH^ 
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Instead,  the  transfer  rights  of  nursing  home  residents  with 
mental  Illness  and  mental  retardation  (and  related  con- 
ditions) be  linked  explicitly  to  Section  1921(c)(2)  of  the 
Mil*     It  Is  particularly  Important  that  all  such  persons 
have  access  to  the  mental  health  or  developmental  disabi- 
lities protection  and  advocacy  systems  within  the  states, 
since  frequently  they  lac\  the  capacity  to  represent  their 
own  Interests  and  may  not  have  family  members  or  friends  to 
represent  them, 

IV.      OTHER  RtlATEO  ISSUES 

As  the  findings  of  the  Illinois  and  Indiana  assessments 
tend  to  Illustrate,  there  are  a  significant  number  of 
nursing  home  residents  with  mental  retardation  and  related 
conditions  who  do  not  need  the  cervices  of  a  nurs'ng  faci- 
lity and  could  benefit  from  transfer  to  a  community-based 
residential  program.     Almost  all  of  these  individuals  (with 
a  few  rare  exception*)  meet  the  criteria  for  admission  to 
an  ICF/MR  facility  and  will  require  an  ongoing,  indivi- 
dualized regimen  of  habilitative  services.     Indeed,  if  they 
were  residing  in  an  ICF/MR  facility,  they  would  be  cor 
sidered  prime  candidates  for  home  and  community  care  waiver 
services,  provided  in  accordance  with  Section  1915(c)  of 
th€  Soc 1 al  Secur 1 ty  Act . 

However,  states  currently  face  a  significant  barrier  to 
qualifying  such  individuals  for  wai.er  services,  ironically 
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because  of  the  very  fact  that  they  reside  in  ICF  or 
SNF-certlfled  nursing  homes.     In  most  states,  payment 
levels  to  such  fadlltle?  are  so  low  that  state  officials 
are  unable  to  justify  the  cost  effectiveness  of  alternative 
communlty-b.  sd  services,  since  the  average  per  capita  cost 
of  community  services  would  exceed  the  average  per  capita 
cost  of  nursing  home  care  for  the  affected  population. 
Nursing  home  rates  are  lowpr,  of  course,  because  these 
residents  do  not  have  access  to  the  full  array  of  habilltd- 
tion  services  they  need  and  otherwise  would  be  entitled  to 
receive  if  they  were  residing  in  an  KF/MR  or  participating 
in  an  approved  Section  1915(c)  waiver  program.     In  other 
words,  due  entirely  to  HCFA's  regulatory  formula  for  calcu- 
lating the  cost  effectiveness  of  waiver  services,  these 
nursing  home  residents  cannot  qualify  for  such  services. 

For  example,  Illinois  has  attempted  to  use  its  Section 
1915(c)  waiver  program  as  a  vehicle  for  serving  lursing 
home  residents  with  developmental  disabilities  who  could 
benefit  from  commun 1 ty- based  services.    These  efforts, 
however,  have  been  largely  frustrated  by  the  fact  that 
cur.ent  nursing  home  payment  rates  are  less  than  half  the 
average  per  capita  cost  of  an  appropriate  array  of  residen- 
tial  and  day  services  fo-  such  individuals.  Consequently, 
the  State  intends  to  transfer  the  vast  majority  of  these 
3,200  individuals  to  iCF/OO-cert i f i ed  community  residences. 
The  net  result  will  be  higher  per  capita  service  costs  than 
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would  be  the  case  under  the  waiver  program  and  less  indivi- 
dualized residential  and  day  programming  alternatives  for 
this  popuUtlon.  * 

To  correct  this  proolem,  CCDD  recommends  that  the 
Subcommittee  develop  legislation  which  would  allow  states 
to  use  the  average  per  capita  cost  of  ICF/MR  services  In 
calculating  the  cost-effectiveness  of  HCB  waiver  services 
for  persons  who:  (a)  are  developwentally  dis&bled;  (b) 
currently  reside  In  a  Hedl cal d-cert 1 f 1 ed  nursing  home 
(1.e.>  a  nursing  facility  as  defined  In  the  bill);  and  (c) 
meet  the  state's  lCf/H?s  level  of  care  criteria,  based  on 
an  Individualized  assessment  conducted  in  accordarce  with 
Section  1915(c)(2):B). 

The  proposed  amendment  would  not  Increase  the  numbt^  of 
persons  potentially  eligible  for  waiver  services  under 
current  law,  since  all  of  the  affected  Individuals  would  be 
residing  In  Medlcald-certif led  long  term  care  facilities  at 
the  time  they  were  considered  for  admissior  to  the  waiver 
program.    Nor  would  it  result    n  any  long  term  increase  in 
the  total  cost  of  Medicaid  services,  since,  under  the  terms 
of  the  bill,  states  would  be  forced  to  -either  transfer  per- 
sons inappropriately  placed  in  general  nursing  homes  to 
ICF/MR  facilities  or  enhance  the  existing  facility's  capa- 
bility of  furnishing  such  services  (by,  no  doubt, 
increasing  the  facility's  per  diem  or  separately  ven- 
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dorlzing  such  services).     Indeed,  to  the  extent  that 
community-based  services  prove  to  be  less  costly  than 
Institutional  forms  of  care  (as  has  generally  been  the  case 
under  MR/00  waiver  programs  to  date),  the  proposed  amend- 
ment Riay  result  In  lower  averaoe  costs,  systemwide,  for 
long  term  care  services. 

****** 

In  summary,  CCOO  congratulates  the  Subcommittee  on 
addressing  the  subject  of  Inappropriate  nursing  home  place- 
ments In  the  present  bill.    At  the  same  time,  we  strongly 
urge  the  Subcommittee  to  reconsider  the  discriminatory 
manner  In  which  FFP  would  be  denied  for  services  on  behalf 
of  such  persons. 

I  appreciate  this  opportunity  to  share  with  you  the 
Consortium's  view  i>garding  H.R.  2270  and  hope  that  you 
will  feel  free  to  call  on  us  If  we  can  offer  further  advice 
or  assistance  when  you  begin  to  mark  up  this  Important 
legl slat  Ion. 
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Mr.  Waxman.  Thank  you  very  much. 
Ms.  Kohn. 

STATEMENT  OF  ELEANOR  KOHN 

Mrs.  Kohn.  Fm  Mrs.  Eleanor  Kohn,  and  Fm  here  from  Danbury, 
CT.  Sitting  on  my  right  is  Mr.  Joe  Mr  aes  from  the  Mental  Health 
Law  Project;  I  asked  Joe  to  accompany  me.  I  hope  you  would  ask 
me  some  difficult  questions,  and  Fm  going  to  turn  them  over  to 
him  for  answers. 

Fm  a  trainea  social  worker  who  many  years  ago  decided  to  use 
my  training  as  a  volunteer  in  tho  mental  health  field,  and  in  so 
doing  Fve  been  working  at  State,  local  and  National  level  with  the 
Mental  Health  Association,  with  the  American  Hospitm  Associa- 
tion. Fve  been  a  member  of  the  President's  Commission  on  Mental 
Health,  and  the  National  Institute  of  Mental  Health  Advisory 
Council. 

Fm  here  today,  as  you've  mentioned,  representing  seven  other 
groups  including  the  Mental  Health  Association.  But  these  creden- 
tials I  think  fade  by  comparison  in  my  testimony  today.  I  would 
rather  tell  you  that  I  am  a  daily  visitor  at  a  nursing  home  where 
my  mother,  my  elderly  mother  is  a  patient.  I  am  also  of  a  family 
which  has  been  through  the  trauma  of  losing  a  family  member  at  a 
very  young  age  to  Alrfieimer's.  I  know  what  it's  like  to  be  a  family 
care  giver. 

You  have  copies  of  our  testimony.  I  think  you'll  find,  as  you  read 
it,  that  it  indicates  our  general  support  for  H.R.  2270.  It's  a  good 
bill.  And  frankly,  a  committee  that  can  produce  a  bill  that  gets  the 
OK  from  seven  different  groups,  I  think  deserves  congratulation. 

I'd  like  to  explain  our  support  today,  £ind  maybe  call  attention  to 
a  problem  area  that  we  think  still  remains. 

WeVe  especially  pleased  with  your  recognition  of  the  fact  that 
the  needs  of  nursing  home  patients  who  also  have  mental  illnesses 
are  unique  and  may  in  many  ways  differ  from  the  rest  of  the  nurs- 
ing home  population.  That  kind  of  recognition  is  long  overdue,  and 
very  necessary  when  you  look  at  statistics,  because  almost  two- 
thirds  of  all  nursing  home  patients,  residents,  have  mental  disabil- 
ity diagnosis.  And  of  that  population  the  incidence  of  mental  ill- 
ness is  significantly  greater  for  those  under  55  than  for  those  over 
55.  And  1  think  that's  an  important  point,  too.  We  tend  to  consider 
nursing  home  residents  as  the  very  elderly.  That  is  not  true  of  the 
mentally  disabled. 

Also,  that  younger  group  have  diagnoses  that  are  much  more 
amenable  to  the  kind  of  treatment  that  can  be  made  available  in 
the  community,  the  psycho-social  kinds  of  treatment.  They  are 
more  amenable  to  active  treatment  rather  than  custodial  care.  And 
for  that  reason,  we  think  it  is  most  important  that  the  question  of 
appropriateness  of  placement  of  these  mentally  ill  people  has  to  be 
raised. 

It's  obvious  that  there  has  been  a  dumping  of  patients  with 
mental  illnesses  into  nursing  homes,  i  asked  around  the  State  of 
Connecticut  and  discovered  that  one  '  egion,  where  they  have  iden- 
tified 1,020  nursing  home  beds,  tell  rae  that  300  of  those  beds  are 
filled  with  State  hospital  discharges  directly  out  of  the  State  hospi- 
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tel  and  into  the  nursing  home.  Many  of  those  people  don't  need  the 
kind  of  intense  level  of  physical  care  that  they're  getting  in  those 
nursing  homes.  And  many  of  them  are  not  getting  the  kind  of 
mental  health  care  that  they  can  really  use. 

It's  absolutely  urgent  that  there  be  prescreening  for  admission; 
that  there  be  evaluation;  that  we  have  some  kind  of  appropriate 
psychiatric  and  psychological  coun^^^ling.  And  most  of  all,  that 
there  be  adequate  staff  training.  This  is  the  exception  rather  than 
the  rule  in  most  nursing  homes. 

Let  me  tell  you  a  little  bit  about  this  elderly  mother  of  mine,  be- 
cause I  think  that  has  something  to  do  with  what  we're  here  for 
today.  She  underwent  some  serious  surgery  which  put  her  into  a 
post-surgical  psychosis,  nursing  home  care  was  necessary.  She  was 
admitted  to  what  I  think  is  a  good  nursing  home  with  a  caring 
staff. 

She  was  agitated,  she  was  confused.  Her  general  practitioner 
who  also  was  a  caring  physician  prescribed  psychotropic  drugs  for 
her.  She  developed  increasingly  more  agitation.  She  was  put  into 
restraints.  She  became  extremely  confused.  They  went  back  to  the 
general  practitioner,  he  prescribed  more  drugs.  She  became  lethar- 
gic. She  really  moved  out  of  the  world  of  the  living. 

I  finally  demanded  psychiatric  consultation.  The  psychiatrist 
came  in,  took  her  off  these  drugs,  took  her  out  of  the  restraints. 
She  is  now  up  and  around  and  dressed  and  functioning,  and  told 
me  in  no  uncertain  terms  that  he  wished  I  would  take  a  sabbatical 
from  this  volunteer  work  down  in  Washington  so  I  could  stay 
around  there  and  take  care  of  her.  She's  back  in  the  world  of  the 
living. 

We're  encouraging  and  supporting  your  provision  for  looking  at 
the  psychotrop — the  use  of  psychotropic  drugs  and  the  use  of  re- 
straints, both  chemical  and  physical  with  patients. 

We  are  very  pleased,  and  hope  you  will  continue  to  hold  on  to 
the  prea'imission  screening  and  resident  review  provision.  We 
think  tliat  can  have  positive  impact,  not  only  for  the  patients  but 
for  health  care  costs,  because  that  may  well  keep  patients  out  of 
hospitals. 

We  like  your  active  treatment  provision.  Our  one  objection  in 
t>^i«  bill  is  the  objection  that  has  been  raised  by  the  speaker  before 
and  that  is  the  withdraw  of  Fed  .*al  participation  in  the  cost  of 
active  treatment.  We're  asking  yc  .  to  look  at  that  again.  We  think 
that,  even  in  those  States  which  are  now  reimbursing  for  active 
treatment,  if  that  Federal  participation  is  withdrawn,  the  whole 
active  treatment  concept  will  be  lost. 

I'm  going  back  to  a  home  where,  I'm  not  sure  who  I  feel  sorrier 
for,  the  residents  who  are  constantly  calling  for  attention,  which 
they're  not  always  getting,  or  the  staff  who  are  closing  their  ears  to 
those  calls  because  they  don't  have  the  tools,  they  don't  have  the 
training,  and  they  don't  have  the  backup  to  respond  appropriately 
'A)  the  needs  of  the  patients. 

I  appreciate  what  you're  doing  here  in  this  committee  to  make 
changes  in  that  kind  of  situation. 

ITiank  you. 

[Testimony  resumes  on  p.  489.] 

[The  prepared  statement  of  Mrs.  Kohn  follows:] 
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STATEMENT    OF    ELEANOR  KOHN 

Mr.  Chairman,  I  am  Eleanor  Kohn  of  Danbury,  Connecticut.  I 
as  a  social  workar  by  profession  and  have  been  a  volunteer  for 
tha  mental  health  association  for  34  years.    I  w&s  a  member  of 
the  Research  Task  Panel  of  the  President's  Committee  on  Mental 
Health  and  I  am  now  on  the  governing  council  of  the  Psychiatric 
Section  of  the  American  Health  Association.    I  also  have  been  a 
member  of  the  Executive  Board  of  the  National  Mental  Health 
Association. 

Perhaps  I  can  offer  first  hand  insights  into  the  problems 
faced  by  nursing  home  residents  since  I  am  a  daily  visitor  at  a 
skilled  nursing  facility  where  my  mother  is  being  care  for.  I 
have  also  been  through  five  years  of  trauma  with  a  brother  who 
died  from  Alzheimer's  and  am  keenly  aware  of  the  problems  faced 
by  care  givers. 

In  addition  to  the  National  Mental  Health  Association,  I  am 
appearing  before  the  subcomimittee  on  behalf  of  several  national 
organizations  representing  mental  health  concerns:    Mental  Health 
Law  Project,  National  Association  of  state  I'antal  Health  Program 
Directors,  National  Council  of  Community  Mental  Health  Centers, 
National  Alliance  for  the  Mentally  111,  National  Association  of 
Protection  and  Advocacy  Systems  and  the  American  Psychological 
Association. 

The  groups  I  represent  are  pleased  to  endorse  the  purpose  of 
MR  2270  and  commend  you.  Chairman  Dingell,  and  the  members  of 
your  subcommittee  for  taking  a  leadership  role  to  put  into 
statute  the  basic  recommendations  of  last  year's  Institute  on 
Medicine  Report,  "Improving  the  Quality  of  Care  in  Nursing 
Homes." 
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KR  2270  is  a  good  bill.     It  is  apparent  that  substantial 
thought  and  effort  went  into  its  creation.    And  we  can  testify 
that  your  stiff,  Mr.  Chairman,  genuinely  sought  thL  views  of 
mental  health  groups  throughout  the  bill's  development.     We  are 
pleased  that,  unlike  the  nursing  home  reform  bi^l  you  introduced 
last  year  (HR  5450),  the  bill  we  are  examining  today  addresses 
the  problems  and  needs  of  current  nursing  home  residents  with 
mentally  disorders  and  those  with  diagnosed  raencal  conditions  who 
are  at  risk  of  nursing  home  placement.     We  generally  endorse  HT 
2270. 

Unfortunately,  we  have  serious  problems  with  the  bill's 
failure  to  authorize  Medicaid  reimbursement  for  the  cost  of 
active  treatment  for  nursing  home  residents  with  mental 
disorders.    My  testimony  will  articulate  our  misgivings  as  well 
as  offer  alternatives  to  the  orovisions  in  the  bill. 

Before  turning  to  the  bill's  provisions,  it  is  important  for 
the  subcommittee  to  understand  the  extent  to  which  residents  with 
mental  disorders  comprise  the  nursing  home  population. 

BACKGROUND  INFORMATION 
It  is  clear  from  the  National  Nursing  Home  Survey  published 
in  1977  and  a  19^1  NIMH  report  that  nursing  homes  have  become  the 
major  institutional  setting  for  the  care  of  ^. . dividual s  with 
mental  disorders,  exceeding  the  number  in  state  mental 
institutions.     (National  Center  for  Health  Statistics.  National 
Nursing  Home  Survey;     1977  Summary  (D/HEW  Pub.  No.  79-1794),  1979 
and  U.S.  D/HHS  Care  of  the  Mentally  111  in  Nursing  Homes. 
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Addendum  to  the  National  Plan  for  the  Chronically  Mentally  111 
(DHHS  Pub.  91-1077),  1981). 

The  statistics  that  follow,  drawn  from  the  NNHS  survey,  are 
approximations.    But  they  offer  a  broad  indication  cf  the 
magnitude  of  the  problem: 

*  668,000  nursing  home  residents  (about  half  of  tho  1. 1; 
million  nursing  home  residents)  have  a  primary  or  secondary 
diagnosis  cf  mental  disorder. 

-  Of  this  total,  72,000  have  chronic  mental  disorders  without 
physical  disorders?  35,000  have  both  physical  and  mental 
diagnoses?  21,000  suffer  from  senility  with  accompanying 
psychosis. 

-  Another  561,000  residents  are  senile,  almost  three  quarters 
of  whom  also  have  physical  disorders.     (Existing  policy 
guidelines  issued  by  the  Health  Care  Financing  Administration 
state  that  senility  is  not  considered  a  mental  illness  for 
purpose:^  of  classifying  a  facility  as  an  institution  for  mental 
dieseases  (IMD) .     Senility,  however,  is  often  treatable  and 
reversible.    Residents  diagnosed  as  "senile"  need  to  have  the 
full  range  of  services  available  to  them  to  meet  their  physical, 
mental  and  psychosocial  needs.     In  the  light  of  the  progressive 
elements  in  HR  2270,  we  recommend  that  the  subcommittee  re- 
examine the  IMD  definition  as  it  applies  to  nursing  facilities.) 

*  Typically,  residents  with  mental  disorders  are  younger  than 
those  with  physical  pr  ,;;lems.     In  1977,  more  than  90  percent  of 
the  physically  ill  nursing  home  population  were  age  65  or  over, 
but  only  about  half  of  the  mentally  disabled  population  were  in 
this  age  group.   (Goldman,  Feder  and  Scanlon.     "Chronic  Mental 
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Patienta  in  Nursing  Homes:    Re-examining  Data  From  the  National 
Nursing  Home  Survey,"  Hospital  and  Community  Psychiatry,  March 
1986,  pp.  259-272.) 

♦  About  one-fourth  of  mentally  disabled  residents,  compared 
with  one-tenth  of  physically  disabled  residents,  do  not  need  the 
help  of  another  person  m  the  activities  of  daily  living. 
Residents  with  mental  disorders  are  also  less  likely  to  be  fully 
dependent  (18  percent)  ~  that  is,  to  need  assistance  in  all 
activities  of  daily  living  including  toileting  and  eating  —  than 
residents  with  physical  disorders  (45  percent).     (ibid.  Goldman). 

Preliminary  data  available  from  the  1985  National  Nursing 
Home  Survey  shows  that  the  1977  patterns  have  not  changed 
substanially.    Almost  two-thirds  of  the  nursing  home  population 
(981,000  people)  have  a  mental  disorder  diagnosis.    Of  the 
population  under  age  55,  ''0%  have  a  mental  disorder  while  of 
those  over  55,  45%  have  such  a  diagnosis.    Thus,  individuals  with 
mental  disorders  represent  a  significantly  greater  prop"*.tion  of 
yran»jer  nursing  home  residents. 

This  latest  data  also  show  that  the  most  prevalent  types  of 
mental  disorders  differ  significantly  between  the  younger  and 
older  populations.     Younger  nursmg  home  residents  more  often 
have  mentally  illnesses  for  which  treatment  and  ::omir.anity 
services  can  be  effective.     In  the  younger  population,  30%  have  a 
diagnosis  of  schizophrenia,  21%  a  diagnosis  of  depressive 
disorder,  21%  anxiety  disorr'.ers  and  10%  alcoholism.    All  of  these 
are  disorders  for  which  active  treatment  and  rehabilita<-ion 
services  can  be  effective.     This  data  suggests  that  a  high 
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percentage  of  individuals  under  age  55  who  are  now  in  nursing 
homes  would  be  better  placed  in  alternative  community  settings. 

In  contrast,  in  the  population  over  age  55,  the  most 
prevalent  mental  disorder  is  dementia  (70%  have  dementia  such  as 
Alheizmer's  disease).     In  contrast,  only  21%  of  those  with  mental 
disorders  who  are  under  age  55  have  diagnosis  of  dementia. 
(Unpublished  data  from  the  1985  NNHS  provided  by  NIMH). 

INADEQUATE  MENTAL  HEALTH  CARE  IN  NURSING  HOMES 
Many  of  us  as  advocates  for  the  mentally  ill  promoted  and 
supported  the  policy  of  deinstitutionalization  designed  to  move 
people  from  custodial  care  in  state  and  county  mental  hospitals 
into  active  treatment  in  less  restrictive  and  more  humane 
community  settings.    To  our  chagrin,  the  policy  often  resulted  in 
"transinstitutionalization"  with  tens  of  thousands  of  long-stay 
psychiatric  patients  transferred  to  nursing  homes  and  other 
custodial  care  settings.    A  review  by  NIMH  found  that  40  percent 
of  patients  aged  65  and  over  discharged  from  state  and  county 
mental  hospitals  in  1969  were  initially  referred  to  nursing 
homes.    (NIMH,  1971). 

Nursing  homes  have  become  the  primary  focus  of  long  term 
care  for  people  with  mental  disorders,  yet  many  of  them  do  not 
belong  there,  and  for  those  uho  do,  specialized  services  are 
generally  non-existent  or  £i-'  best  inadequate.     Several  studies 
reveal  the  seriousness  of  the  problem. 

According  to  a  1981  study  commissioned  by  the  National 
Center  for  Health  Services  Research,  nursing  homes,  for  the  most 
part,  do  not  have  special  programs  or  services  for  the  mentally 
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disabled,  nor  do  «uch  facilities  regularly  Mipioy  trained  mental 
health  staff.    The  study  found  that  nursing  home  environments 
tend  to  be  restrictive  and  do  not  permit  individuals  to  gain  the 
skills  necessary  for  independence.    Many  mental  disabilities 
remain  undiagnosed  in  nursing  homes  and  plans  of  care  do  not 
include  considerations  for  the  individual »s  psychological  level 
of  functioning.    Nursing  homes  often  rely  solely  on  medication  to 
control  disruptive  behavior.     (Denver  Research  Institute  "Factors 
Influencing  Deinstitutionalization  ct  the  Mentally  111:    a  Review 
and  Analysis,"  dhhs,  National  Center  for  Health  Services 
Research,  April  1981) 

A  General  Accounting  office  study  in  1982  found  that 
although  nursing  homes  have  become  frequent  health  care  providers 
for  the  elderly  with  mental  health  problems,  the  treatment 
provided  remains  almost  exclusively  focused  on  physical  illnesses 
so  that  mental  conditions  remain  undiagnosed  and  untreated.    As  a 
result,  the  GAO  found,  mentally  disabled  nursing  home  residents 
have  limited  prospects  for  improvement.     (U.S.  General  Accounting 
Office,  "The  Elderly  Remain  in  Need  of  Mental  Health  Services," 
HRD-82-112,  September  1982) 

The  study  for  the  National  Center  for  Health  Services 
Research  concludes  that  many  mentally  disabled  people  in  nursing 
homes  are  inappropriately  placed.    Many  residents  (20-^0  percent 
in  some  studies)  are  receiving  more  intensive  care  than  necessary 
and  in  general  residents  receive  too  few  rehabilitation  services 
of  any  kind.    Nursing  home  residents  suffer  because  of  the  lack 
of  trained  staff  members  and  because  they  have  limited  contact 
with  consulting  health  and  mental  health  professionals. 
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Furthermore,  residents  have  little  privacy  and  inadequate 
attention  is  given  to  developing  their  independence  and 
responsibility  for  self-care.     (Denver  Research  Institute) 

Another  study  conducted  through  the  Illinois  Department  of 
Mental  Health  and  Developmental  Disabilities  found  that  care  in 
nursing  homes  is  primarily  custodial  in  nature,  that  there  is 
evidence  of  inappropriate  medication  and  that  the  number  of 
mental  health  services  a  patient  receives  is  qniall.  Furthermore, 
the  longer  a  patients  stays  in  the  nursing  home,  the  less  service 
the  patient  receives.    As  a  result,  for  patients  who  remain  in 
the  facility  for  more  than  one  year,  symptomatology  worsens  on 
personal  neatness  and  psychomotor  retardation,  both  of  which 
could  result  from  the  deleteriou:;  effect  of  being  in  an 
institution.     The  study  concludes  that  nursing  homes  are  serving 
"primarily  custodial  care  functions  in  the  mental  health  system. 
Little  rehabilitative  treatment  is  provided  and  little 
rehabilitative  outcome  is  accomplished."     (Bootzin,  Richard  and 
William  Shadish,  Jr. ,  "Evaluation  of  Mental  Health  Long-Term  Care 
Facilities,"  January  1983,  Illinois  Department  of  Mental  Health 
and  Developme  tal  Disabilities  —  Grant  #908-13  and  8209-21.) 

The  1982  GAO  study  reported  that  mental  conditions  often 
remain  undiagnosed  because  nursing  homes  are  not  equipped  and 
have  little  incentive  to  provide  menta]  health  diagnosis  or 
treatment.     Left  unaiagnosed  and  untreated,  nursing  home 
residents  with  mental  disorders  have  limited  prospects  for 
improvement  and  their  overall  conditions  may  decline  more  rapidly 
and  ultimately  place  greater  demands  on  the  health  care  system. 
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I  would  like  now  to  turn  to  the  provisions  of  the  bill.  My 
testimony  will  concentrate  on  three  provisions  of  HR  2270  of 
major  •ignificance  to  residents  who  are  mentally  ill;  (i) 
psychotropic  drug  control;  (2)  pre-admission  screening  and 
resident  reviews,  and;  (3)  active  treatment. 

PROVISIONS  OF  THE  BILL 
1.       Psvchotrooic  Druoa 

HR  22/0  recognizes  many  of  the  special  needs  of  nursing  hone 
residents  with  mental  disorders,    of  particular  importance  are 
the  reqjirements  relating  to  the  use  of  psychotropic  drugs.  The 
bill  requires  that  psychotropic  drugs  can  be  administered  only  on 
the  orders  of  a  physician  and  as  part  of  a  plan  of  care  designed 
to  eliminate  or  modify  the  symptoms  for  which  the  drugs  are 
prescribed.  Further,  and  most  importantly,  the  nursing  home  is 
required  to  have  an  independent  consultant  in  psychopharmacology 
review  the  appropriateness  of  drug  regimen  at  least  ar  mally. 
(Section  1921(c)(1)(C).)     m  addition,  the  bill  requires  that 
each  resident  shall  be  "free  from  any. .. chemical  restraint 
imposed  for  purposes  of  discipline  or  convenience."  (Section 
1921(cHl)(A)(ii).) 

The  vital  need  for  these  provisions  is  highlighted  by  data 
from  the  198.  National  Nursing  Hcne  Ftudy  Pretest,  t;hich  found 
that  more  than  half  the  psychotropic  prescriptions  did  not  meet 
the  criteria  for  appropriateness  because  they  lacked  a  diagnosis 
or  symptom  in  the  resident's  chart  or  were  not  the  best  drug  for 
the  condition  described.    Even  when  the  choice  of  a  drug  was 
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appropriately  supported  by  a  diagnosis,  there  were  often 
prescribing  problems,  most  commonly  subtherapeutic  dosages. 

Thm  data  in  the  new  NKHS  study  is  the  latest  in  a  number  of 
studies  indicating  that  psychotropic  medications  are  misused  in 
nursing  homes.    Given  the  serous  side  effects  of  these 
medications,  th3  findings  are  most  worrisome. 

Since  the  bulk  of  medical  supervision  in  nursing  homes  is 
provided  by  primary  care  physicianr,  the  periodic  review  of  drug 
regii«ns  by  an  independent  consultant  is  especiall>  appropriate. 
In  fact,  we  would  urge  that  all  residents  have  their  drug  plans 
reviewed,  not  just  those  who  are  on  psychotropics.    But  at  a 
minimum,  the  provisions  in  ^he  bill  must  be  retained. 

2 .      Preadmission  screening  and  Resident  Reviews 

ExtenrJ.ve  data  exists  indicating  that  a  substanial 
percentage  of  all  nursing  home  residents  are  inappropriately 
placfjd  and  that  the  level  of  care  offered  by  the  nursing  facility 
does  not  accurately  meet  their  health  care  needs.  Similarly, 
there  is  data  demonstrating  the  prevalence  of  inappropriate 
placement  of  individuals  with  mental  disorders  into  nursing 
homes. 

-  The  state  of  Minnesota  estimated  that  approximately  30 
percent  of  all  elderly  persons  in  nursing  homes  could  have 
avoided  placement  if  sufficient  community  support  were  available. 
Another  10  to  20  percent  of  those  already  in  nursing  homes  were 
suitable  for  community  placement  with  extended  services. 

-  A  recent  review  of  a  random  sample  of  60  of  300  elderly 
patients  at  St.  Elizabeths  Hospital  scheduled  for  transfer  to 
nursing  homes  revealed  only  10  to  20  percent  were  judged  to  have 
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significant  physical  problems  requiring  interventions  by 
professional  or  skilled  staffs  and  that  the  percentage  requiring 
assistance  with  activities  of  daily  living  varied  form  11  percent 
(assistancs  with  ambulation)  to  a  high  of  39  percent  (assistance 
wit  bathing).    Based  on  these  findings,  the  reviewers,  part  of  a 
federal-court-appointed  team  of  monitors,  concluded  that  most  of 
the  pRtients  require  a  less  restrictive  setting  than  a  nursing 
home.    They  recommended  the  development  of  supervised  group  homes 
linked  with  needed  health  and  social  support  services. 

The  Congressional  Budget  office,  the  most  frequently  cited 
source  of  data,  concluded  that  after  reviewing  14  studies  that 
the  level  of  care  10  to  20  percent  of  all  patients  in  skilled 
nursing  facilities  (SNFs)  and  20  to  40  percent  in  intermediate 
care  facilities  (ICFs)  is  higher  than  the  residents  need. 
(Congressional  Budget  Office,  "Long  Term  Care  for  the  Elderly  and 
Disabled,"  Government  Printing  office,  1977.)    While  the  studies 
rev'.3wed  by  CBO  do  not  concentrate  on  residents  who  are  mentally 
ill,  one  may  conclude  that  Sxnce  :!ientally  disabled  residents  are 
younger,  their  potential  ^or  placement  into  th'^  community  is 
greater  than  the  overall  nursing  home  population. 

So,  we  enthusiastically  endorse  the  requirement  in  the  bill 
that  r:.  appropriate  state  agency  must  screen  all  new  admissions 
with  a  diagnosis  of  mental  disorder  to  determine  that  the 
individual  requires  the  level  of  servicer,  provided  by  a  nursing 
facility.    We  would  modify  the  requirement  to  require  the  state 
to  determine  the  least  restrictive  setting  available  in  which  the 
mentally  ill  individual  can  receive  the  services  he  or  she 
requires. 
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The  Committee  should  be  aware  thac  the  concept  of 
preadmission  screening  is  not  a  new  one.     A  1981  survey  indicated 
that  22  states  had  statewide  preadmission  screening  programs  anl 
that  Sevan  had  programs  that  covered  parts  of  the  states. 
(Steiner  and  Needleman,  "Expanding  Long  Term  Care;  Operations 
and  Issues  in  State  Program  Design,**  prepared  for  the  National 
Center  for  Health  Services  Research,  1981.)    The  programs  are 
generally  of  two  types:    The  most  frequent  approach  is  a 
*'gatekeeper*'  mechanism  that  prevents  public-pay  patients  from 
?3eing  admitted  to  an  institution  when  admission  is  deemed 
inappropriate.     The  second  type  views  preadmission  screening  as 
an  integral  part  of  a  range  of  long-term  care  services,  and  uses 
community-based  services  wherever  possible.    The  second  mod^l  is 
becoming  more  important  as  states  expand  their  coverage  of  home- 
and  community-based  services. 

The  preadmission  screening  requirement  alsc  buildj  upon  an 
existing  Medicaid  state  plan  requirement  in  Section  1902(%)(44) 
that  provides  for  physician  certification  '*at  the  time  of 
admission**  to  an  SNF,  ICF,  general  hospital  or  mental  hospital 
**that  such  services  are. .. required  to  be  given  on  an  inpatient 
basis  because  the  individual  needs.*. such  services.** 

We  also  endorse  th^  concept  of  perit  die  patient  reviews  of 
the  continued  need  for  the  level  of  care  provided  by  a  nursing 
facility.  As  with  preadmission  screening,  there  is  a  basis  for 
this  requirement  in  the  Medicaid  statute.  Section  1902(a) (31) 
mandates  **a  regular  program  of  independent  professional  review'* 
for  ea^h  SNF  and  ICF  patient  which  determines  "(i)  the  adequacy 
of  the  services...,   (ii)  the  necessity  and  desirability  of  his 
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continued  placanert  in  the  facility,  and  (iii)  the  feasibility  of 
a««ting  his  health  care  needs  through  alternative  institutional 
or  noninstitutional  services...." 

3.      Active  Treatment 

We  are  pleased  that  HR  ^270  mandates  "active  treutment"  for 
nursing  facility  residents  v-ith  mental  disorders  who  need  that 
level  of  care.    As  the  Committee  is  aware,  "active  treatment"  is 
not  a  new  or  novel  concept  in  patient  care.     It  is  a  requirement 
in  Medicare  for  patients  in  psychiatric  hospitals  and  psychiatric 
units  of  general  hospitals.    It  is  required  by  regulations  for 
residents  ir  intermediate      -e  facilities  for  the  mentally 
retardec"  (ICF/MR)  in  Medicaid,    knd,  while  the  term  "active 
treatment"  is  not  used  in  the  current  regulations  for  skilled 
nursing  facilities  applicable  to  both  Medicare  and  Medicaid,  the 
concept  clearly  appears  throughout  the  conditions  of 
participation  and  standards. 

Basically,  "artive  treatment"  means  that  the  nursing  home 
residents  have  a  written  plan  of  care  based  on  a  diagnostic 
evaluation  by  qualified  mental  health  professionals.    The  plan  of 
care  contains  an  individualized  program  of  therapies  and  services 
administered  or  supervised  by  mental  health  professionals.  The 
goal  of  each  plan  of  care  is,   at  a  minimum,  to  improve  the 
individual's  level  of  functioning  or  to  improve  the  resident's 
menval  condition  so  that  nursing  home  care  is  no  longer 
necessary. 

However,  whiJe  we  endorse  the  requirement  for  "active 
treatment,"  we  vigorously  object  to  and  strongly  oppose  the 
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bill's  failure  to  permit  federal  financial  participation  (FFP)  in 

cost  of  active  treatment  for  resident!  with  mental  disorders 
who  srs  spporpriately  placed  in  a  nursing  facility.  Rerniiring 
th<  stats  to  pay  the  full  cost  of  active  treatment  for  these 
rssidsnts  is  a  significant  change  in  the  Medicaid  program,  it 
rspressnts  a  cut-bacX  in  the  program.         'se  states  that  are  now 
reimbursing  for  mental  health  care  and  v  »ose  nursing  homes  that 
are  actively  treating  their  residents  with  mental  disorders  will 
stop  doing  so  if  tney  lose  their  federal  matching  for  any  care 
defined  by  the  Secrete  y  as  "active  treatment." 

While  ws  recognize  t^.at  your  committee  is  operating  undor 
budget  restraints,  the  solution  of  requiring  active  treatment  but 
not  paying  the  cost  is  counter-productive.    The  provision  will 
not  hold  up  through  final  enactment;  and  when  it  falls,  we  fear 
it  will  ta]c«^  with  it  the  entire  preadmission  screening  and 
patient  review  section.    The  active  treatment  provision,  with 
federal  matching  funds,  is  vitally  important  to  ens  re  that 
individuals  who  are  appropriately  placed  in  nursing  homes  with 
diagnosed  mental  diso^^ders  receive  the  care  that  they  need. 

We  recommend  the  following  changes  to  HR  2270  relating  to 
residents  with  mental  disorders  requiring  active  treatment: 

"  A  definition  of  active  treatment  should  be  included  in  the 
statute. 

"  Active  'treatment  for  mental  disorders  should  be  part  of  t^.e 
all-inclusive  reimbursement  rate  paid  to  the  nursing  heme 
facility  for  which  FFP  is  available. 

-  The  statute  should  provide  for  reimbursement  levels  which 
are  based  on  the  intensity  of  services  needed  by  each  resident. 
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•  Th«  nursing  facility  should  hm  sACouragsd  to  contract  for 
ssrvicss  with  comnunity-based  mental  health  service  providers; 
however,  the  responsibility  for  assuring  the  resident  receives 
active  treatment  must  rest  with  the  nursing  facility. 

-  States  should  be  afforded  greater  authority  to  utilize  the 
hone  and  conmunity-based  waiver  provisions  in  Section  1915  of  the 
Social  Security  Act  so  that  residents  who  do  not  require  the 
level  o£  care  provided  by  a  nursing  facility,  but  who  need  active 
treatment,  can  be  released  from  the  nursing  facilify  into 
community-based  treatment  programs. 

-  The  nursing  home  should  be  required  to  contract  with 
community-based  case  managers  who  will  work  towards  the  release 
of  these  residents. 


Thank  you,  Mr.  chairman,  for  the  opportunity  to  provide  you 
and  your  subcommittee  on  the  special  needs  of  nursing  home 
residents  with  mental  disorders.    I  know  you  will  seriously 
consider  our  recommenc5ations  for  improving  HR  2270.    We  have 
tried  to  be  conscious  of  the  budgetary  constraints  within  which 
you  are  operating.    We  are  confident  that  our  recommendations, 
while  improving  the  quality  of  care,  also  contain  cost  offsets 
through  the  expanded  use  of  community-based  care  settings. 

Over  the  past  two  decade^,  since  the  enactment  of  Medicaid, 
we  have  seen  many  positive  changes  in  the  treatment  of  people 
with  mental  disorders  resulting  from  research  findings. 
Unfortunately,  improved  services  have  not  generally  found  their 
way  into  nursing  facilities.    Congress  has  the  opportunity  in 
this  bill  to  require  that  the  special  needs  of  nursing  home 
residents  with  mental  disorders  are  recognized  and  that  the 
trestaent  they -require  is  provided. 
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Mr.  Waxman.  Thank  you  very  much.  I  thank  both  of  you  for  ex- 
cellent statements. 

I  would  like  to  first  comment  on  what  may  be  a  misunderstand- 
ing about  H.R.  2270's  provision  concerning  screening  and  review 
requirements  for  individuals  with  developmental  disabilities  or 
mental  illness.  We  do  not  intend  to  deny  Federal  financial  pay- 
ment to  States  for  active  treatment  services  that  are  provided  to 
individuals  who  leave  a  nursing  facility  for  more  appropriate  care 
in  another  setting,  so  long  as  the  individual  is  eligible  for  Medicaid, 
and  so  long  as  Medicaid  covers  that  more  appropriate  care. 

For  example,  if  a  nursing  facility  resident  could  be  more  appro- 
priately cared  for  in  an  intermediate  care  facility  for  the  mentally 
retarded,  and  the  State  arranges  for  his  or  her  transfer  to  such  an 
institution,  the  State  would  still  be  reimbursed  for  anv  covered 
services  that  are  provided  there  if  the  individual  is  eligible  for 
Medicaid. 

The  same  would  be  true  for  a  resident  who  would  be  more  appro- 
priately served  through  a  Medicaid  home  and  community  based 
waiver  program,  as  long  as  he  or  she  qualifies  for  the  program. 

I  hope  this  clarifies  the  confusion. 

Mrs.  KoHN.  I  think  we  understand  that  but  one  of  the  questions 
is  what  happens  to  the  patient  who  is  in  the  skilled  nursing  facility 
in  need  of  active  treatment  which  may  if  it  is  given  to  him,  get  him 
from  that  skilled  nursing  facility  to  a  less  intensive  level  of  care? 
What  about  the  Federal  match  there? 

Mr.  Waxman.  If  they  are  still  eligible  for  Medicaid  and  it  is  a 
Medicaid  covered  service,  he  or  she  would  still  receive  the  Federal 
support  for  it. 

Do  you  have  any  ii  formation  to  the  contrary? 

Mr.  Manes.  I'm  just  looking  for  the  page  that  has  it  My  reading 
was  that  if  the  individual  requires  a  level  of  care  that  a  nursing 
home  provides  and  is  found  to  be  in  need  of  active  treatment,  that 
active  treatment  must  be  provided  at  the  State's  cost  under  the 
terms  of  the  bill. 

Mr.  Waxman.  Exclusive  State  cost? 

M*-.  Manes.  Exclusive  State  cost. 

Mr.  Waxman.  Is  that  because  of  the  Medicaid  laws? 

Mr.  Manes.  No;  because  of  this  bill. 

Mr.  Waxman.  We'll  certainly  jcheck  into  it  and  see  what  the  situ- 
ation is  and  see  if  we  can  deal  with  it. 

Both  of  you  objected  to  the  provisions  of  the  bill  that  would  re- 
quire States  to  pay  for  active  treatment  services  for  those  individ- 
uals who  require  such  services,  whether  or  not  they  need  the  level 
of  care.  I  wish  we  could  afford  to  match  the  State  outlays  for  active 
treatment  of  this  population  and  in  situations  other  than  ICF's  for 
the  mentally  retarded.  I  just  don't  think  we  can  talk  about  expand- 
ing the  Medicaid  coverage.  If  it  is  coverage  that  is  already  there, 
then  I  don't  think  we  want  to  take  it  away.  As  much  as  I  would 
like  to  expand  coverage,  given  the  kind  of  circumstances  we  have 
here  in  Washington  today,  I  think  it  is  unlikely  we  will  be  able  to 
get  that  accomplished. 

If  there  are  no  additional  Federal  dollars  to  help  pay  for  the 
services,  how  else  can  we  assure  that  the  needs  of  these  individuals 
will  be  met,  and  that  the  States  won't  simply  dump  them  on  the 
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street*-  adding  to  the  ranlcs  of  the  homeless?  Don't  these  provisions 
offer  incentive  to  place  these  individuals  in  more  appropriate  set- 
tugs  to  which  Medicaid  reimbursement  may  very  well  be  avail- 
Do  you  have  any  comment? 

Mr.  Censoni.  Perhaps  two  points,  Mr.  Chairman.  I  think  your 
clarification  is  certainly  helgful  and  let  me  just  say  that  there  was 
a  summary  of  the  bill  that  i  believe  led  to  some  of  this  misunder- 
standing, where  a  State  was  identified  as  the  payer  for  any  im- 
provement and  perhaps  that  isn't  the  issue  any  more. 

The  other  one  is  that  undoubtedly  as  we  move  towards  doinjr 
g?™?  °f  .the  things  that  are  in  the  bill,  certainly  as  a  result  of  the 
bill  it.will  be  very  helpful  but  even  now  States  are  moving  in  that 
direction.  There  will  be  circumstances— let  me  become  parochi«il 
for  a  second. 

A  person  with  retardation  in  a  nursing  home  where  certainly  an 
option  for  them  would  be  to  go  to  an  ICF/MR.  That  ICF/MR  is  per- 
haps twice  as  expensive  as  the  nursing  home  or  perhaps  even  three 
times  more  expensive  than  the  nursing  home  they  are  coming 
from. 

We  would  prefer  to  see  that  person  go  into  a  community  resi- 
dence uistead  of  the  ICF/MK,  Under  a  home  and  community  based 
waiver,  if  the  person  were  in  the  ICF/MR,  we  would  be  able  to  do  a 
cost  comparison  to  that  ICF/MR  level  of  care.  If  a  person  is  in  a 
nursmg  home,  we  have  to  use  the  nursing  heme's  payment  as  the 
comparison. 

•oT""  had  testimony  here  about  $37  a  day  and  $40  a  day  and 
$24  a  day.  It  is  literally  impossible  to  provide  adequate  services, 
getting  to  your  point,  about  let's  not  use  this  as  a  way  of  dumping 
people  even  to  Tess  responsible  forms  of  care,  so  one  of  the  thinra 
we  have  asked  for  the  subcommittee  to  look  at  is  the  possibility 
that  for  those  people  who  would  qualify  for  other  entitlement  pro- 
grams, that  are  more  expensive  than  the  ones  they  are  in,  they  be 
used  as  the  cost  comparison  for  placement  options  instead  of  going 
to  another  institution.  ° 

Mr.  Waxman.  We  will  take  a  look  at  that. 
*u^5?'  5°  r^u  ^j^*^®  another  comment,  too.  Obviously  we  recognize 
the  Rind  ot  budget  constraints  that  you  are  operating  under  I'm 
glad  It  IE  your  job  and  not  mine.  A  recent  report  that  came  out  of 
the  Congressional  Budget  Office  points  out  that  10  to  20  percent  of 
all  patients  in  the  skilled  nursing  facilities  and  20  to  40  percent  of 
patients  m  intermediate  care  facilities  get  higher  levels  of  care 
than  they  need.  For  the  mentally  disabled  patients,  most  of  whom 
are  younger,  these  figures  are  probably  even  higher,  the  figures  in 
terms  of  the  percentages. 

There  is  naoney  being  utilized  but  not  being  utilized  in  the  most 

fj?l  i  ^'■^  'his  to  your  attention  in 

the  hppe  that  in  the  long  run  thei  i  t  ie/  be  some  way  to  finding  a 
more  am)ropnate  utilization  of  that .  ind  of  money. 

Mr.  Waxman.  I  appreciate  those  points  and  we  will  certainly  see 
what  we  can  do.  We  will  continue  to  telk  to  each  other  and  see 
what  we  can  work  out. 

Mr.  Cpsoiw.  "Iliank  you.  Again,  we  do  applaud  the  bill. 

Mr.  Waxman.  Thank  you. 
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Our  last  panel  represents  organizations  who  do  advocacy  work  on 
behalf  of  nursing  home  residents  and  have  long  been  involved  with 
issues  concerning  nursing  home  reform.  These  groups  have  played 
an  essential  role  in  identifying  the  need  for  quality  improvements 
and  persuading  the  Federal  Government  to  take  its  responsibilities 
seriously. 

Ms.  Susan  Rourke  is  vath  the  Citizens  for  Better  Care  of  Detroit 
and  is  testifying  today  on  behalf  of  the  National  Citizens'  Coalition 
for  Nursing  Home  Reform.  Ms.  Marjory  Blood  is  a  member  of  the 
National  Legislative  Council  of  the  American  Association  of  Re- 
tired Persons. 

I  thank  both  of  you  for  being  here  today.  Ms.  Blood,  may  we 
start  with  you? 

STATEMENTS  OF  MARJORY  BLOOD,  MEMBER,  NATIONAL  LEGIS- 
LATIVE COUNCIL,  AMERICAN  ASSOCIATION  OF  RETIRED  PER. 
SONS;  AND  SUSAN  ROURKE,  EXECUTIVE  DIRECTOR,  CITIZENS 
FOR  BETrER  CARE,  AND  NATIONAL  CITIZENS'  COALITION  FOR 
NURSING  HOME  REFORM 

Ms.  Blood.  Thank  you.  My  name  is  Marjory  Blood.  I  am  a 
member  of  the  AARP's  National  Legislative  Council  and  the  Maine 
Committee  on  Aging.  I  chair  the  Advisory  Committee  for  Maine's 
Long  Term  Care  Ombudsman  Program.  On  behalf  of  the  mure  than 
25  million  members  of  the  American  Association  of  Retired  Per- 
sons, I  want  to  thank  3'ou  for  this  opportunity  vo  State  the  associa* 
tior*  views  on  the  need  to  reform  our  Nation's  nursing  hone  qual- 
ity assurance  policies. 

We  also  wish  to  commend  you  for  leading  the  way  by  introducing 
H.R.  2270,  which  addresses  almost  all  of  our  priority  concerns. 

The  time  for  action  has  come  for  Congress  and  the  administra- 
tion  to  correct  the  deficiencieL<  that  persist  in  too  many  nursing 
homes  today.  AARP  strongly  endorses  the  position  papers  put  to- 
gether by  the  Coalition  Campaign  for  Quality  Care  in  Nursing 
Homes. 

Our  comments  on  nursing  home  quality  will  focus  on  four  pri- 
mary areas  of  concern;  nurses  aide  training;  nurse  staffing;  en- 
forcement and  equal  access  to  quality  care.  First,  our  discussion  on 
quality  of  care  must  begin  with  the  fact  that  nurses  aides  deliver 
over  80  percent  of  the  direct  hands  on  care  to  nursing  home  resi- 
dents. Unfortunately,  the  vast  msyority  of  these  staff  people  receive 
minimum  wages  and  are  untrained  and  unskilled.  Annual  turnover 
rates  in  the  field  are  approximately  100  percent. 

AARP  recommends  that  the  Secretary  of  HHS  be  directed  to  de- 
velop training  and  testing  programs  for  nurses  aides  with  a  mini- 
mum of  160  hours  of  initial  training  required  and  assure  that  all 
aides  are  competent  to  perform  tasks  to  which  they  are  assigned 
through  regular  performance  review  and  regular  inservice  train- 
ing. 

A  second  primary  concern  is  there  simply  are  not  enough  nurses 
in  nursing  homes.  Under  current  Federal  standards,  ICF  residents 
can  be  left  in  the  care  of  untrained  nurses  aides  for  16  hours  per 
day  and  an  unsupervised  LPN  for  the  other  8  hours.  This  situation 


492 


creates  a  potentially  veiy  dangerous  environment  for  very  frail,  de- 
pendent and  very  old  residents. 

AARP  recommends  that  both  ICF's  and  SNF's  be  required  to 
have  a  24-hour,  T-day-a-week  registered  professional  nurse  on  the 
staff  because  there  are  very  important  differences  in  education  and 
training  between  RN's  and  LPN's. 

Last  year's  bill,  H.R.  5450,  included  such  a  provision  on  the  24- 
hour  R:  ^are.  We  strongly  urge  that  a  similar  requirement  be  in- 
corporated into  H.R.  2270  with  appropriate  waivers  and  that  the  ef- 
fective date  of  the  provision  be  moved  up  by  phasing  in  the  require- 
ment by  facility  bed  size,  beginning  January  1,  1988. 

Third,  even  if  every  quality  assurance  recommendation  in  the 
lOM  report  became  law,  they  would  be  meaningless  unless  they 
could  be  enforced.  Too  often  in  the  past  deficiencies  hav<5  been  ig- 
nored by  Federal  and  State  authorities  because  their  only  recourse 
was  termination  from  the  program  and  there  were  no  beds  avail- 
able for  pr^.tients  who  would  need  to  be  transferred. 

As  the  lOM  Committee  stated,  inadequate  enforcement  is  a 
m^or  problem.  AARP  is  very  pleased  that  H.R.  2270  addresses  this 
important  issue,  is  supportive  of  this  provision  in  the  bill.  We  urge, 
however,  that  additional  sanctions  be  considered  and  that  a  provi- 
sion to  ensure  that  States  use  their  enforcement  authority  effec- 
tively be  added  to  H.R.  2270  because  too  often.  States  that  have 
had  a  sufficient  range  of  sanctions  available  failed  to  use  them 
properly. 

Finally,  AARP  believes  that  nursing  homes  should  be  required  to 
maintain  identical  policies  and  practices  regarding  admissions, 
transfers,  discharge  and  Medicaid  covered  services  for  all  individ- 
uals r^ardless  of  source  of  payment. 

With  regard  to  discrimination  in  admissions,  AARP  would  ideal- 
Iv  like  to  see  such  practices  abolished,  as  H.R.  5450  would  have 
done.  Since  this  does  not  seem  to  be  feasible  at  the  present  time, 
we  support  an  interim  compromise  which  would  prohibit  discrimi- 
nation in  admissions  unless  the  proportion  of  Medicaid  residents  in 
the  facility  is  equal  to  or  greater  than  the  average  Medicaid  nurs- 
ing home  census  in  the  State.  Similar  fair  share  statutes  seem  to 
be  working  well  in  New  Jersey  and  Ohio  while  New  York  State  has 
recently  proposed  a  similar  plan.  We  strongly  urge  that  such  a  pro- 
vision be  added  to  H.R.  2270. 

According  to  our  preliminary  analysis  of  the  1982  California 
data,  the  change  would  not  impair  the  financial  viability  of  provid- 
ers. The  data  revealed  that  providers  who  meet  their  responsibility 
to  admit  a  fair  share  of  Medicaid  beneficiaries  performed  better 
than  other  providers  with  both  higher  and  lower  Medicaid  census. 
Fair  share  is  designed  as  facilities  within  5  to  10  percent  of  the 
State  Medicaid  occupancy  average  of  60  percent. 

Qearly,  the  proportion  of  Medicaid  patients  in  the  facility  in 
California  has  almost  nothing  to  do  with  financial  performance. 

Briefly,  AARP  also  believes  that  the  nursing  hom3  personal 
needs  allowance  should  be  increased  to  $35  with  a  cost  of  living  ad- 
justment and  that  States  should  be  required  to  specify  what  their 
Medicaid  program  covers.  As  our  written  statement  details,  we  are 
also  concerned  th    standard  surveys  be  no  less  rigorous  than  those 
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presently  being  conducted  and  ICF  residents  not  be  forced  out  of 
the  nursing  home  when  the  ICF/SNF  distinction  is  eliminated. 

We  aie  grateful  that  this  committee  has  chosen  to  address  many 
of  the  problems  with  nursing  home  quality  and  we  offer  our  re- 
sources dnd  assistance  in  enacting  the  reform  into  law  this  year. 

Thank  you. 

[Testimony  resumes  on  p.  507.] 

[The  prepared  statement  of  Ms.  Blood  follows:] 
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STATEMENT 
Of  the 

AMERICAN  ASSOCIATION  OF  RETIRED  PERSONS 

Thank  you,  Mr.  Chairman.    My  name  is  Marjory  Blood-    I  am  a 

MEMBER  OF   AARP's   NATIONAL   LEGISLATIVE   COUNCIL   AND  OF   THE  MaINE 

Committee  on  Aging.    I  also  chair  the  Advisory  Committee  for 
Maine's  Long-Term  Care  Ombudsman  Program-    On  behalf  of  the  more 

THAN  25  MILLION  MEMBERS  OF   THE   AMERICAN  ASSOCIATION  0^  RETIRED 

Persons,  I  want  to  thank  you  for  this  opportunity  to  state  the 
Association's  views  on  the  need  to  reform  our  nation's  nursimc 
home  quality  assurance  policies.  Before  I  begin    however,  I  would 
like  to  express  AARP's  appreciation  for  the  Committee's  interest 
in  addresslnis  the  quality  of  nursing  home  care,  an  issue  of 

INCREASINGLY  VITAL  CONCEK.J  TO  MILLIONS  OF  AMERICAN  CITIZENS-  We 
ALSO  WISH  TO  COMMEND  YOU  FOR  LEADING  THE  WAY  BY  INTRODUCING  H-R- 
2270,  WHICH  ADDRESSES  MANY   OF   OUR  PRIORITIES. 

iNTROnurTlON 

In  March  1986,  the  Institute  of  Medicine  (IOM)  issued  a 

^♦15-PAGE   REPORT   ON   "IMPROVING   THE   QUALITY   OF   CaRE    IN  NURSING 

Homes,*  the  result  of  a  two  year  independent  study  undertaken 

WITH  THE   SUPPORT  OF  CONGRESS.      SevEN  MAJOR  CONCLUSIONS  AROSE  FROM 

the  study: 

1)  Quality  of  care  and  quality  of  life  in  many  nursing 
homes  are  not  satisfactory- 

2)  More  effective  gove^^nment  regulation  can 
substantially  improve  quality  \    nursing  homes.  a 
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stronger  federal  role  is  essential- 

3)  Specific  improvements  are  needed  in  the  regulatory 

SYSTEM. 

4)  There  are  opportunities  to  improve  quality  of  care 

IN  NURSING  HOMES   THAT   ARE    INDEPENDENT  OF  CHANGES  IN 

THE  Medicaid  payment  policies  or  bed  supply- 

5)  Regulation  is  necessary  but  not  sufficient  for  high 
quality  care. 

6)  a  oystem  to  obtain  standardized  data  on  residents 
is  essential* 

7)  The  regulatory  system  should  be  dynamic  and 
evolutionary  in  outlook. 

AARP  SUPPORTS  THESE   CONCLUSIONS  AND  BELIEVES  THAT  THEY 
PROVIDE   THE  BASIS   FOR  TAKING  ACTION  THIS  YEAR  TO   IMPROVE  THE 
QUALITY   OF  CARE    IN  NURSING  HOMES  THROUGH  BOTH  THE  LEGISLATIVE  AND 
REGULATORY  PROCESSES-     UNFORTUNATELY,   NURSING  HOME   RESIDENTS.  WHO 
ARE   AN  EXTREMELY  VULNERABLE  AND  FRAIL  POPULATION.   CONTINUE  TO 
RECEIVE   POOR  QUALITY  CARE    IN  FAR  TOO  MANY  LONG  TERM  CARE 

institutions . 

These  concerns  were  reiterated  in  a  May  1986  investigation 

CONDUCTED  OVER  TWO  YEARS   BY  THE   SENATE  SPECIAL   CoMMITIcE  ON 

Aging     Committee  Chairman  John  Hein.  concluded:    "This  report 
establishes  that  our  current  systems  of  inspection  and 
enforcement  are  incapable  of  assuring  that  residents  actually 

RECEIVE   THE  HIGH  QUALITY  CARE  THE  LAW  DEMANDS.   CONGRESS  MUST  ACT 
TO  EFFECTIVELY  STRENGTHEN  THESE   SYSTEMS  AND  UNDERSCORE  THE  RIGHTS 
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OF  PATIENTS   TO  APPROPRIATE,   QUALITY  CARE." 

The  time  has  come  for  Congress  and  the  Administration  to 

CORRECT  THE   DEFICIENCIES  THAT  PERSIST   IN  MANY  NURSING  HOMES 
TODAY.     We  can  not  rely  only  UPON  MARKET  FORCES  TO  INFLUENCE 
NURSING  HOME  BEHAVIOR.     AARP  STRONGLY   FNDORSES   THE  POSITION 
PAPERS   PUT   TOGETHER  BY  THE  CAMPAIGN  FOR  QuALIfY  CaRE    IN  NURSiNG 

Homes  and  is  pleased  that  most  of  these  recommendations  have  been 
INCLUDED  IN  H.R.  2270-    Our  comments  on  nursing  home  quality  will 

FOCUS   ON  FOUR  PRIMARY   AREAS   OF  CONCERN:   NURSES   AIDE  TRAINING, 
NURSE  STAFFING,    ENFORCEMENT,   AND  EQUAL  ACCESS  TO  QUALITY  CARE- 

We  will  then  briefly  discuss  several  other  issues  that  nfed  to  be 
addressed. 

Nurses  Aide  Tratmi^g  STANnARn<T 

Any  discussion  of  nursing  home  quality  must  begin  with 
caregivers.  In  the  long  term  care  institution,  nurses  aides 

Dtcl   cR  WELL   OVER  80  PERCENT  OF  THE  DIRECT  HANDS'ON  CARE  TO 
RESIDENTS.      UNFORTUNATELY,   THE  VAST  MAJORITY  OF   THESE  STAFF 
PEOPLE   RECEIVE  MINIMUM  WAGES  AND  ARE  COMPLF.TELY  UNTRAINED  AND 
UNSKILLED.     EvEN  MORE   ALARMING,    ANNUAL   TURNOVER  RATES    IN  THE 
FIELD  ARE  APPROXIMATELY  100  PERCENT-     JhE  JOBS  ARE  CHARACTERIZED 
BY   LOW   PRESTIGE   AND  LITTLE   REWARD-     GoOD  TRAINING  AND  COMPETENCY 
TESTING  OF  NURSES  AIDES   IS  LIKELY  TO  BE  THE   AREA    IN  WHICH  FEDERAL 
LEADERSHIP  WILL   HAVE   THE  GREATEST    IMPACT.   AAR?   is  VERY  GRATEFUL 
THAT  THIS  PROBLEM   IS   ADDRESSED   IN   H.R.  2270. 
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Our  most  recent  PiGURks  show  that  20  states  have  some  form 
OF  mandatory  nurses  aide  training  program*;,  with  requirements  for 

BOTH  CLASSROOM  AND  CL I N I CAL/«RACT I  CUM  TRAINING-     ThE  STATE  OF 

Illinois,  for  example,  is  recognized  as  having  \h  exemplary 

NURSES  AIDE  TRAINING  PROGRAM-     ThE   IOM  REPORT  STRONGLY  RECOMMENDS 
THAT  TRAINING  OF  NURSFS  AIDES  PRIOR  TO   EMPLOYMENT   IN  THE  LONG 
TERM  FACILITY  SHOULD  BE  FEDERALLY  MANDATED-     AARP  RECOMMENDS  THAT 
THE  SECRETARY  OF  HHS  BE  DIRECTED  TO  DEVELOP  AND  TEST  TRAINING  AND 
TESTING  PROGRAMS  FOR  NURSES  AIDES,  WITH  A  MINIMUM  OF  160  HOURS  OF 
TRAINING  REQUIRFD,   ALONG  WITH  DEVELOPING  CRITERIA  FOR  APPROVING 
OR  DISAPPROVING  TRAINING  PROGRAMS   IN   INSTITUTIONS,  INCLUDING 
THOSE  WITHIN  NURSING  HOMES-  We  URGE  THAT  SUCH  A  MINIMUM 
TRAINING  HOUR  REQUIREMENT  BE  ADDED  TO  H-R-    2270-   NuRSING  HOMES 
SHOULD  BE  REQUIRED  TO  ASSURE  THAT  ALL  AIDES  ARE  COMPETENT  TO 
PERFORM  TASKS  TO  WHICH  THEY  ARE  ASSIGNED  THROUGH  REGULAR 
PERFORMANCE  REVIEW  AND  REGUl  «R   IN'SERVICE  TRAINING-     We  ALSO 
RECOMMEND  THAT  STATES  SET  UP  SY^'TEMS  TO  MONITOR  AND  REVIEW  AIDL 
TURNOVER  AT  NURSING  HOMES   IN  ORDER  TO  ENCOURAGE   RETENTION,  AND 
THAT  RESEARCH  BE  CONDUCTED  AT  THE  NATIONAL  LEVEL  TO  REDUCE  THESE 
EXTRAORDINARILY  HIGH  TURNOVER  RATES- 

Nurse  Staffing  Requirfments 

Another  primary  concern  is  that  there  simply  are  not  enough 

NURSES  IN  nursing  HOMES-  In  INTERMEDIATE  CARE  FACILITIES  (ICFs), 
FOR  EXAMPLE,   ALL  THAT   IS  REQUIRED   IS  THAT  A  LICENSED  PRACTICAL 

Nurse  (LPN)  be  on  the  day  shift  seven  days  per  week-    Thus,  under 
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CURRENT  FEDERAL  STANDARDS,    ICR  RESIDENTS  CAN  BE  LEFT   IN  THE  CARE 
OF  UNTRAINED  NURSES  AIDES  FOR  16  HOURS  PEP  DAY,  AND  AN 
UNSUPERVISED  LPN  FOR  THE  OTHER  8  HOURS.     WITHOUT  QUESTION, 
THIS  SITUATION  CREATES  A  POTENTIALLY  DANGEROUS  ENVIRONMENT  FOR 
THE  MANY  FRAIL,   DEPENDENT,   AND  VERY  OLD  RESIDENTS  THAT  OCCUPY 
MOST  ICFs. 

Staffing  requirements  for  skilled  nursing  facilities  (SNF-i) 

ARE  ONLY  SOMEWHAT  BETTER,   AS  THEY  REQUIRE  A  REGISTERED  NURSE  (RM) 
TO  BE  ON  DUT/  FOR  ONLY  8  HOURS   PER  DAY  SEVEN  DAYS  A  WEEK  WITH  AN 
LPN  ON  STAFF   24  HOURS   EACH  DAY.     ThE   ICF/SNF  DISTINCTION   IS  BASED 
ON  THE  ERRONEOUS  ASSUMPTION  THAT   ICF  RESIDENTS  ARE  HEALTHIER, 
LESS  VULNERABLE  TO  L I FE'THREATEN I NG  EVENTS,   AND  NEED  LESS  CARE 
AND  SUPERVISION  THAN  SNF  RESIDENTS.     WhEN  ONE  CONSIDERS  THE  MUCH 
SICKER  RESIDENT  POPULATION  NOW  ENTERING   ICFs   DUE  TO  REDUCED 
HOSPITAL  LENGTHS  OF  STAY  UNDER  DRGs,   SNF  BED  SHORTAGES,  AND  THE 
FACT  THAT  THE   ICF/SNF  DISTINCTION  VARIES  TREMENDOUSLY  FROM  STATE 
TO  STATE  (E.G.   94  PERCENT   ICFs    IN  LoUlSlANNA,   98  PERCENT  SNFs  IN 

Florida),  it  becomes  even  more  clear  that  the  ICF  staffing 

REQUIREMENTS  MUST  BE  RAISED  AT  THE  VERY  LEAST  TO  THE  LEVEL  OF  THE 
CURRENT  SNF  REQUIREMENTS. 

AARP'S   STRONG  PREFERENCE,   HOWEVER,  WOULD  BE  TO  REQUIRE  BOTH 
ICFs  AND  SNFs  TO  HAVE  24  HOUR,   SEVEN  DAY  A  WEEK  RNs  ON  STAFF. 

There  are  important  differences  in  education  and  training  between 
RNs  AND  LPNs.  LPNs,  who  typically  receive  at  least  2  fewfr  years 
OF  education  than  RNs,  do  not  have  sufficient  management, 

DIAGNOSTIC,   OR  ASSESSMENT  SKILLS  TO  MONITOR  FLUCTUATING  PHYSICAL 
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CONDITIONS  OR  TREAT  THE   SUDDEN  ONSET  OF  EMERGENCY  MEDICAL 
SITUATIONS-     We  also  REJECT   THE  ASSUMPTION  THAT  CARE  NEEDS 
INEVITABLY  DIMINISH  DURING  EVENING  AND  NIGHT  HOURS-  ThE 

Veterans'  Administration  provides  a  model  for  nursf  staffing 

REQUIREMENTS    IN   ITS   117  LONG'TERM  CARE  FACILITIES,  WHICH  REQUIRE 
RNS   IN  CHARGE  OF  EACH  WARD,    ON  EACH  SHIFT-     LaST  YEAr's  BILL, 
H.R.   5450,    INCLUDED  A  PROVISION  ON  24  HOUR  RN  CARE-  STRONGLY 
URGE  THAT  A  SIMILAR  REQUIREMENT  BE  INCORPORATED   INTO  H-R-  2270, 
AND  THAT  THE  EFFECTIVE  DATE  OF  THE  PROVISION  BE  MOVED  UP  BY 
PHASING   IN  THE  REQUIREMENT  ACCORDING  TO  FACILITY  BED  SIZE, 
BEGINNING  JANUARY  1,  1988- 

In  calling  for  24  hour  RN  staffing  in  all  nursing  homes,  we 

ARE  SENSITIVE  TO  THE  FACT  THAT  SERIOUS   SHORTAGES  OF   THESE  SKILLED 
PROFESSIONALS  EXIST    IN  MANY  AREAS-     AARP,   THEREFORE,   SUPPORTS  A 
WAIVER  FROM  THE  NURSE  STAFFING  REQUIREMENT  FOR  THOSE  HOMES  WHO 
ARE  UNABLE  TO  HIRE  AN  RN  DESPITE  MAKING  A  GOOD  FAITH  EFFORT 
TO  ATTAIN  THEIR  SERVICES  BY   OFFERING  A  COMPETITIVE  WAGE  AND 
BENEFIT  PACKAGE-     We  HOPE  THAT  BOTH  CONGRESS  AND  THE 

Administration  will  undertake  efforts  to  adjress  these  critical 

SHORTAGES,   AND  WE  PLEDGE  OUR  ASSISTANCE   IN   SUPPORTING  SUCH 
ENTJcAVORS- 

Enfqrcempnt  Issues 

Another  pressing  problem  is  the  insufficient  range  of  both 

FEDERAL  AND  STATE  SANCTIONS  AVAILABLE  TO  ASSURE  COMPLIANCE  WITH 
STANDARDS  OF  CARE-      UNLESS  APPROPRIATE   ENFORCEMENT  MECHANISMS  ARE 
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available  and  used  effectively,  we  run  the  risk  of  having 
chronically  out  of  compliance  providers  continue  to  operate  under 
public  programs  without  strong  incentives  to  improve  quality* 
Even  if  every  quality  assurance  recommendation  in  the  IOM  report 
became  law,  they  would  be  meaningless  unless  they  could  be 
enforced.    too  often  in  the  past,  deficiencies  have  been  ignored 
by  federal  and  state  authorities  because  their  only  recourse  was 
termination  from  the  program  and  no  beds  were  available  for 

PATIENTS  WHO  WOULD  NEED  TO  BE  TRANSFERRED*      BfTWEEN  1981  AND 

1984,  for  example,  only  156  out  of  more  than  13,000  nursing  homes 
had  their  certification  terminated*    moreover,  large  numbers  of 
substandard  homes  temporarily  correct  their  deficiencies  under  a 
plan  of  correction  and  quickly  lapse  into  noncompliance  until  the 
next  survey  is  conducted*    as  the  i om  committee  stated: 
"Inadequate  enforcement  is  a  major  problem*"  AARP  is  very  pleased 
that  h*r*  2270  addresses  this  important  issue* 

Probably  the  two  most  ej-fective  sanctions  that  all  states 
should  be  reqiilred  to  have  in  place  arr  civil  or  administrative 
fines  and  court  appointed  rfccelvers*    currently,  31  states  have 
authority  to  impose  civil  or  adm  i n i stk ^t i ve  fines  and 
approximately  4  out  of  5  lom  survey  respondents  claim  they  are  an 

EFFECTIVE   INTERMEDIATE   SANCTION*     WhEN   STATE  OFFICIALS  WERE  ASKED 
DURING  THE   I OM  STUDY  WHY  CERTAIN   SANCTIONS  WERE   EFFECTIVE,  THE 
TWO  MOST  FREQUENT  RESPONSES  WERE  "afFECT   INCOME  OF   PROVIDER"  AND 

"quick  Implementation"*    In  RtspoNSE  to  a  qucstion  concerning  the 

OBSTACLES  TO  EFFECTIVE  USE  OF  SANCTIONS,  THE  MOST  COMMONLY  CITED 
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OBSTACLE  WAS  DELAYS.      It   IS  GENERAuLY  ACCEPTED  THAT  CIVIL  FINES 
ARE  AMONG  THE  MOST  EFFECTIVE  OF  THE   INTERMEDIATE  SANCTIONS 
BECAUSE  THEY  AFFECT  THE   INCOME  OF  A  PROVIDER,     CAN  BE  SWIFTLY 
ENFORCED,    UNENCUMBERED  BY  LENGTHY  LITIGATION  DELAYS,   AND  CAN  BE 
SENSITIVE  TO  THE  SEVERITY  OF  THE  PARTICULAR  VIOLATION  AND  THE 
HISTORY  OF   THE  FACILITY.     By  RAISING  THE  PRICE  FOR  REPEATED 
VIOLATIONS  OR  MORE  SERIOUS  DEFICIENCIES,   lIVIL  FINES  CAN  INCREASE 
PRESSURE  ON  THE  FACILITY  TO  MAKE  FUNDAMENTAL  FINANCIAL  OR 
MANAGEMENT  CHANGES.     CiViL  FINES  ARE  AL30  THE  MOST  LOGICAL  REMEDY 
FOR  DEALING  WITH  ELEMENT  LEVEL  DEFICIENCIES. 

COURT-APPOINTED  RECE!/ERS  CAN  ALSO  BE  A  VERY  EFFECTIVE 
ENFORCEMENT  MECHANISM.     25  STATES  CURRENTLY  HAVE     .IIS  REMEDY 
AVAILABLE  AND  5  OUT         6  SURVEY  RESPONDENTS  BELIEVE  THFM  TO  BE 
EFFECTIVE.     RECElVbRSHIP   IS  PARTICULARLY    IMPORTANT  FOR  USE  AS  A 
THREAT  TO  FACILITIES  THAT  HAVE  FAILED  TO  RESPOND  TO  OTHER 
SANCTIONS  AND  AS  A  METHOD  FOR  PROVIDING  rOR  THE  SAFE  TRANSFER  OF 
RESIDENTS  FROM  A  FACILITY   THAT   IS  CLOSING.     RECEIVERSHIP  ENABLES 
THE  STATE   TO  FORCE  A  POOR  QUALITY  FACILITY  TO  UPGRADE  ITS 
OPERATIONS   DRAMATICALLY.      In  THOSE   INSTANCES  WHERE  OWNERS 
THREATEN  TO  "tAKE  THE  MONEY  AND  RUN*  RATHER  THAN  COMPLY  WITH 
STATE  AND  PEDER^L  STANDARDS,    RECEIVERSHIP  PERMITS  GRADUAL 
RELOCATlOri  OF  RESIDENTS,   AT  THE  OWNER's  EXPENSE,    IN  ORDER  NOT  TO 
JEOPARDIZE  residents'   HEALTH,   SAFETY  AND  WELFARE. 

Other  enforcement  mechanisims  which  should  be  put  in  pi  ace 
in  states  and  nationally  include  bans  on  new  admissions, 
appointments  of  monitors,  targeted  plans  of  correction,  and 

PRIVATE  RIGHTS  OF  ACTION  FOR  MeDIC^E  AND  MEDICAID  BENEFICIARIES. 
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Admissions  freezes  are  an  important  tool  for  dealing  with 

FACILITIES  CHRONICALLY  OUT  OF  COMPLIANCE  BECAUSE  THEY  DIRECTLY 
AFFECT  PROVIDER  REVENUES   AND  CAN  TAKE  EFFECT  QUICKLY  PENDING 
APPEAL.     51   STATES  CURRENTLY  HAVE  THE  AUTHORITY  TO  SUS     ^0  ALL 
NEW  ADMISSIONS.     18  STATES  MAY   APPOINT  M0NIT0^?S,  WHO  REMAIN  IN 
THE  FACILITY  AFTER  THE  SURVEY  HAS  BEEN  CONDUCTED   IN  ORDER  TO 
OBSERVE  FIRST*HAND  CORRECTIVE  ACTIONS  AND  COMPLIANCE  STATUS  ON  A 
CONTINUING  BASIS.     TARGETED  PLANS  OF   CORRECTION  ALLOWS 
ENFORCEMENT  AUTHORITIES  TO  SPECIFICALLY  ARTICULATE  WHAT  MUST  BE 
DONE  TO  COME    IN  COMPLIANCE,   SUCH  AS  HIRING  ADDITIONAL  NURSING 

STAFF.    Finally,  a  beneficiary  private  right  of  action  could  be 

AN  EXTREMELY   EFFECTIVE  REMEDY  FOR  USE  BY   THOSE    INDIVIDUALS  WHO 
ARE  MOST  KNOWLEDGEABLE  ABOUT  CONDITIONS  WITHIN  THE  NURSING  HOME 
AND  WHO  ARE  MOST  LIKELY  TO  SUFFER  PERSONAL    INJURY   AS  A  RESULT  OF 
SUBSTANDARD  CARE.     We  REALIZE  THAT  STATES   MAY  COME  UP  WITH  OTHER 
FLEXIBLE  ENFORCCMENT  MECHANISIMS  THAT  WOULD  SERVE  THE  PURPOSE  OF 
THOSE  DISCUSSED  ABOVE. 

It   is   also   IMPORTANT    THAT  THE  FEDERAL   GOVERNMENT  MONITOR 
STATE  AGENCY  ACTIVITY   IN  THE  ENFORCEMENT   AREA  THROUGH  THE  USE  OF 
LOOK  BEHIND  AND  VALIDATION  SURVEYS,   AND  OTHcR  MONITORING 
MECHANISMS.     iuO  O^TEN,   STATES   THAT  HAVE  A  SUFFICIENT  RANGE  OF 
SANCTIONS  AVAILABLE   FAIL  TO  USE   THEM  PROPERLY.  WE  URGE  THAT  A 
PROVISION  TO   ENSURE   THAT  STATES   USE  THEIR   ENFORCEMENT  AUTHORITY 
EFFECTIVELY  BE   ADDED  TO  H.R-  2270.   FEDFRAL  AND  STATE  ACTIONS  MUST 
BE  noSELY  COORDINATED  AND  FEDERAL  FINANCIAL  PARTICIPATION  SHOULD 
NOT  BE  WITHDRAWN  Wf)EN   STATES  ARE    IN   THE  PROCESS  OF  TAKING  ACTION 
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TO  RETURN   THE  FACILITY  TO  COMPLIANCE- 

EftUAk     CESS  TO  Quality  Tapf 

AARP   IS  EXTREMELY  CONCERNED  THAT  MEDICAID  BENEFICIARIES  DO 
NOT   HAVE   EQUAL   ACCESS  TO  QUALITY  CARE   IN  THE  NURSING  HOME 
SETTING.      The  STRONG  PROVIDER   PREFERENCE  FOR  PRIVATE  PAY 
RESIDENTS    IS  AN  UNDISPUTED  FACT.   In  SOME  STATES,   PARTICULARLY  IN 
THE   SOUTHEAST,    THIS   MAY  BE  DUE    IN  PART  TO  LOW  MEDICAID 
REIMBURSEMENT  RATES-     ThERE  IS   CONSENSUS  BETWEEN  PROVIDERS  AND 
CONSUMERS   THAT  FACILITIES   SHOULD  NOT  DISCRIMINATE  AGAINST 

Medicaid  recipients  in  their  transfer  or  discharge  practices. 
There  is  much  less  consensus,  however,  in  the  areas  of  services 
and  admissions* 

AARP   BELIEVES  THAT  FACILITIES   SHOULD  NOT  BE  TO  PERMITTED  TO 
DIFFERENTIATE  BETWEEN  MEDICAID  AND  PRIVATE  PAY  RESIDENTS  WITH 
REGARD  TO   THE  QUALITY  OR  EFFECTIVENESS  Or  MEDICAID  COVERED  ITEMS 
AND  SERVICES.     RESIDENTS   SHOULD  BE  FREE  TO  PAY >  HOWEVER,  FOR 
ADDITIONAL   SERVICES   BEYOND  ^hoSE  REQUIRED  UNDER  THE  MEDICAID 
PROGRAM. 

With  regard  to  discrimination  in  admissions  on  the  basis  of 

SOURCE        AMOUNT  OF   PAYMENT,   AARP  WOULD   IDEALLY  LIKE  TO  SEE  ALL 
SUCH   DISCRIMINATORY   PRACTICES  ABOLISHED,   AS  H.R.  5^150  WOULD  HAVE 

DONE-    Since  this  does  not  seem  to  be  feasible  at  the  present 

TIME,  WE  SUPPORT  AN    INTERIM  COMPROMISE  WHICH  WOULD  PROHIBIT 

DI     "»ININATI0N    IN  ADMISSIONS  UNLESS  THE  PROPORTION  OF  MEDICAID 

RESIDENTS    IN  THE  FACILITY    IS  EQUAL   TO  OR  GREATER  THAN  THE  AVERAGE 
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Medicaid  nursing  home  census  in  the  state.    Similar  prohibitions 

S   EM  TO  BE  WORKING  WELL    IN  NE y  JERSEY   AND  OhIO,  WHILE  NEW  YORK 
ST/^•E  HAS   RECENTLY  PROPOSED  A  SIMILAR   PLAN.   We  STRONGLY  URGE  THAT 
SUCH  A  PROVISION  BE  ADDED  TO  M . R .   2270-   ACCORDING  TO  OUR 
PRELIMINARY   ANALYSIS  OF   1982  CALIFORNIA  DATA,   CONTRARY  TO  THE 
ASSERTIONS   OF  SOME  GROUPS,   THE  CHANGE  WOULD  NOT   IMPAIR  THE 
FINANCIAL  VIABILITY  OF   PROVIDERS-   ThE   DATA  REVEAL   THAT  PROVIDERS 
WHO  MEET  THEIR  RESPONSIBILITY  TO  ADMIT  A  FAIR  SHARE  OF  MEDICAID 
BENEFICIARIES   (THOSE  FACILITIES  WITHIN  5  TO  10  PERCENT  OF  THE 

STATE  Medicaid  occupancy  average  of  60  percent)  performed  better 
financially  than  other  providers,  with  both  a  higher   and  low£r 
Medicaid  census*    Accordingly,  the  proportion  of  Medicaid 
patients  in  a  facility  in  california  was  shown  to  have  very 
little  to  do  with  financial  performance. 

aarp  also  strongly  urges  the  congress  to  pass  legislation 
this  year  to  increas::  medicaid  nursing  home  residents'  personal 

NEEDS   ALLOWANCE  (PK'A)   BY   $10  PER  RESIDENT  PER  MONTH,   FROM  $25  TO  $55, 
INDEXED  BY   A  COST  OF  LIVING  ADJUSTMENT.   ThE  PNA  COVERS   A  WIDE 
RANGE  OF  EXPENSES   NOT  PAID  FOR  UNDER  MEDICAID,   SUCH  AS  CLOTHING, 
NEWSPAPERS   AND  PHONE  CALLS,   AND  HAS  NOT  BEEN    INCREASED  SINCE  IT 
WAS  FIRST  AUTHORIZED  IN   1972.     ThE  CHANGE  WOULD  RESTORE  A  SMALL 
AMOUNT  0"  DIGNITY,    INDEPENDENCE  AND  PURCHASING  POWER  TP  THESE 
INDIGENT  NURSING  HOME  RESIDENTS,   MOST  OF  WHOM  WHERE  FORCED  TO 
GIVE  UP  ALL   THEIR   I  NCO.^E  AND  ASSETS,   AND  TO   IMPOVERISH  THEMSELVES 
AS  A  RESULT  OF   TME   PPEND'OOWN   PROCESS.    In  ORDER  TO   ENSURE  THAT 
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THE  PNA  tS  NOT  SPENT  ON  ITEM"*  OR  SERVICES  WHICH  flEDICAID  SHOULD 
BE  COVERING.   WE  URGE  THAT  A  PROVISION  BE  ADDED  TO  H-R-   2270  TO 
REQUIRE  STATES  TO  SPECIFY  WHAT  THEIR  MEDICAID  PROGRAM  COVERS  AND 
HOW  THEIR  REIMBURSEMENT  RATES  ARE  DETlRMlNED 

Two  ADDITIONAL  CONCERNS  WITH  H-R.   2270  ARE  THE  ADEQUACY  OF 
STANDARD  SURVEYS  AND  THE  ELIGIBILITY  OF  CERTAIN  CURRENT  ICF 
RESIDENTS  AS  THIS  LEVEL  OF  CARE   IS  PHASED  OUT-     FiRST,   AARP  HAS 
BEEN  GENERAL  Y  PLEASED,  WITH  SOME  EXCEPTIONS,  WITH  THE 
IMPROVEMENTS     THAT   HAVE  BEEN  MADE  BY  HHS  OVER  THE  PAST  YEAR  IN 
MOVING  TOWARDS  A  MORE  OUTCOME'OR I ENTED,   PAT  I  ENT'BASED  SURVEY 

PROCESS.    We  hope  that  the  development  of  the  two-step  standard 

AND  EXTENDED  SURVEY  PROCESS  DOES  NOT  WEAKEN  THE  PROGRESS  THAT  HAS 
BEEN  MADE  AND^  THEREFORE,  URGE  THAT  STANDARD  SURVEYS  BE  NO  LESS 
RIGOROUS  THAN  THE  SURVEYS  THAT  ARE  BEING  CONDUCTED  AT  PRESENT- 

Second^  as  the  ICF/SNF  distinction  is  eliminated^  we  are 
concerned  that  current  icf  residents  may  no  longer  be  eligible 

FOR  NURSING  HOMF  CARE  UNDER  THE  STRICTER  SNF  CRITERIA*     We  HOPE 

that  the  consolidation  will  not  result  in  widespread  transfer 
trauma/  and  urge  that  assurances  be  provided  so  that  this 
vulnerable  population  is  not  forced  out  of  their  current  living 
envi ronment. 

We  also  support  legislation  which  would:  require  nursing 
homes  to  have  an  rn  conduct  a  resident  assessment  which  includes 
a  federal  minimum  data  set  of  core  elements  and  common 
definitions;  assure  that  all  residents  have  access  to  appropriate 
social  services  and  mental  health  services;  require  providers  to 
Disclose  revenue  and  charge  information;  encourage  states  to 

-12- 


5ii 

ERIC 


506 


IMPLEMENT  REIMBURSEMENT   SYSTEMS  WHICH  REWARD  HIGH  QUALITY  AND  ARE 
SENSITIVE  TO   INDIVIDUAL   RESIDENTS'   CARE  NEEDS;   RAISE  NURSING  HOME 
REGULATIONS  ON  RESIDENTS'   RIGHTS   TO  THE  LEVEL  OF   A  CONDITION  OF 
PARTICIPATION;   IMPROVE   SURVEYOR  TRAINING  AND  ATTEMPT  TO  MINIMIZE 
SUBJECTIVITY    IN  MAKING  COMPLIANCE  DETERMINATIONS;  PROHIBIT 
CONFLICTS  OF   INTEREST  FOR  THOSE  REGULATING  NURSING  HOMES; 
INCREASE  FEDERAL  FUNDING  OF   THE  SURVEY   AND  CERTIFICATION  PROCESS 
TO  100  PERCENT  FOR  THE  NEXT  3  YEARS;  AND.    IMPROVE  ACCESS  TO 
FACILITIES   AND  RELEVANT  DOCUMENTS  FOR  OMBUDSMEN.     ThESE  ISSUES 
ARE  ADDRESSED  IN  GREATER  DETAIL   IN  THE   POSITION  PAPERS  STRONGLY 
SUPPORTED  BY  AARP  TH^T  WERE   DEVELOPED  BY  THE  CAMPAIGN  FOR  QUALITY 

Care  in  Nursing  Homes- 
Conclusion 

In  conclusion.  AARP  is  grateful  that  this  Committee  has 

CHObEN  TO  address   MANY  OF  THE  PROBLEMS  WITH  NURSING  HOME  QUALITY- 

We  commend  Congressmen  Dingell  and  Waxman  for  introducing  H-R. 

2270,   WHICH   ADDRESSES  MOST  OF  THE  NURSING  HOME  QUALITY  CONCERNS 
WE  HAVE   EXPRESSED  HERE-     We  URGE  THAT  THE   IMPROVEMENTS  WE  HAVE 
RECOMMENDED  ARE   INCORPORATED   INTO  THE  BILL  AND  OFFER  OUR 
RESOURCES  AND  ASSISTANCE  TO   ENACT  THE  REFORM   INTO  LAW  THIS  YEAR- 
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Mr.  Waxman.  Thank  you,  Ms.  Blood. 
Ms.  Rourke. 

STATEMENT  OF  SUSAN  ROURKE 

Ms.  Rourke.  I  am  Susan  Rourke.  I  am  vice  president  of  the  Na* 
tional  Citizens  Coalition  for  Nursing  Home  Reform.  I  am  also  exec- 
utive director  of  Citizens  for  Better  Care,  which  is  one  of  the 
member  organizations.  We  are  responsible  in  Michigan  for  running 
the  long-term  ombudsman  program,  as  well  as  other  advocacy  serv- 
ices for  older  and  disabled  citizens  in  Michigan. 

Citizens  for  Better  Care  supports  the  coalition's  campaign  for 
quality  care  in  nursing  homes,  because  it  is  clear  to  us  that  the  so- 
lutions to  the  problems  we  see  every  day  in  Michigan  really  need 
the  leadership  from  Congress  and  the  Federal  administration  in 
order  to  find  solutiomi;.  Proposals  which  I  am  presenting  to  you  on 
behalf  of  the  National  Citizens  Coalition  today  were  developed  by 
20  national  organizations  based  on  the  work  done  by  the  Institute 
of  Medicine  Study  and  the  public  policy  positions  have  been  en- 
dorsed by  over  55  national  organizations  representing  consumers, 
professionals,  workers,  and  the  nursing  home  industry. 

I  just  want  to  highlight— I  think  we  have  talked  a  lot  today,  you 
have  heard  a  great  deal  on  the  number  of  the  issues.  I  want  to 
highlight  some  perhaps  that  have  been  explored  in  as  much 
detail. 

The  first  point  is  I  think  we  are  so  pleased  to  see  that  congres- 
sional attention  to  nursing  home  quality  as  embodied  in  H.R.  2270 
is  being  worked  on.  We  believe  that  there  is  a  National  will  now 
through  this  coalition  to  consider  adopting  the  recommendations  of 
the  campaign.  The  resident  assessment  issues  have  been  discussed 
at  some  length.  The  coalition  strongly  supports  the  resident  assess- 
ment as  a  critical  component  to  anything  that  follows  in  the  en- 
forcement, in  the  training,  in  the  whole  variety  of  issues. 

The  next  step  certainly  is  the  whole  issue  of  residents'  rights. 
Simply  because  people  need  health  care  services  in  an  institutional 
setting  doesn't  mean  that  they  are  incapable  of  participating  in  the 
day-to-day  activities  or  exercising  self  determination. 

H.R.  2270  is  an  important  step,  long  overdue  step,  in  recognizing 
the  importance  of  residents'  rights.  However,  its  provisions  do  need 
a  little  strengthening.  We  would  look  forward  to  working  with  the 
staff  on  particular  recommendations  that  the  campaign  for  quality 
care  had. 

For  instance,  the  support  for  the  ombudsman  program  is  essen- 
tial to  protect  the  residents'  exercise  of  their  rights,  fhroughout 
the  country  State  and  local  ombudsmen  programs  work  on  a  daily 
basis  with  nursing  home  residents,  with  their  families,  and  assist 
them  to  resolve  problems  they  tece,  supporting  the  development  of 
resident  and  family  councils  and  advocating  with  the  residents  for 
improvements  of  the  nursing  home  system. 

As  we  heard  so  very  clearly  from  the  two  family  members  who 
testified  this  morning,  nursing  homes  need  to  be  required  to  re- 
spect residents'  rights  to  know  about  ombudsman  programs,  and  to 
receive  those  visits. 
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The  ombudsman  prc^am  should  have  the  right  of  access  to  a  fa- 
cility in  order  to  resolve  the  complaints  that  they  receive.  State 
survey  agencies  should  work  cooperatively  with  the  ombudsman 
programs  for  their  mutual  goal  of  assuring  quality  care  for  resi- 
dents. 

The  whole  issue  of  aide  training  has  been  discussed  a  great  deal. 
In  1978,  the  National  Citizens  Coalition  for  Nursing  Home  Reform 
published  a  paper  entitled  "The  Plight  of  the  Nursing  Home  Aide 
and  Orderly, '  outlining  the  need  for  training,  staffing  ratios,  better 
working  conditions,  and  supervision.  The  issues  that  we  discussed 
then  are  still  before  us,  and  we  strongly  support  the  provisions  for 
aide  training  in  the  bill. 

A  national  training  agenda  must  establish  minimum  training 
standards  and  assure  that  those  who  provide  the  care  meet  those 
standards  through  competency  testing. 

We  also,  in  addition,  support  the  discussions  around  the  in- 
creased numbers  of  nursing  staff  in  order  to  provide  care  in  the  fa- 
cility, to  provide  the  nursing  care  that  is  needed  for  the  r  sidents. 

One  important  service  has  not  been  discussed,  i\nd  being  a 
trained  social  worker,  I  find  myself  raising  it  in  some  self-interest, 
the  issue  of  the  social  worker — provision  of  social  work  provisions, 
professional  social  work  bervices  in  the  homes. 

Social  work  services  are  needed  to  assure  that  the  social  and 
emotional  needs  of  residents  are  met  during  the  months  and  years 
that  they  call  a  nursing  facility  "home,"  as  well  as  linking  them  to 
the  community  and  perhaps  even  eventually  providing  discharge 
planning  to  those  who  may  see  the  need  only  to  convcJescence  in 
the  nursing  home. 

The  physician  services  have  only  been  mentioned  briefly  earlier, 
but  the  provisions  of  this  bill  seem  to  state  that  medical  and  health 
related  services  cai  be  provided  by  health  care  providers  other 
than  physicians.  We  recognize  the  need  and  desirability  to  use 
nurse  practitioners  who  are  skilled  in  this  area,  and  we  believe 
that  other  professional  services  should  be  required  if  physicians' 
services  are  optional,  so  that  there  is  a  tradeoff. 

Certainly  this  allowance  for  the  missing  physician,  the  well  docu- 
mented missing  physician  in  the  nursing  home,  should  mean  that 
professional  registered  nurse  coverage  is  critical. 

Additionally,  the  provision  that  nursing  homes  must  require  phy- 
sicians tc  take  care  of  each  resident  should  be  strengthened  so  that 
the  medical  community  will  in  fact  provide  the  services  needed  in 
institutions. 

I  would  like  to  support  the  issues  around  Medicaid  discrimina- 
tion that  Ms.  Blood  raised,  and  the  number  of  issues  around  pay- 
ment systems  that  we  believe  need  to  be  tied  to  resident  assess- 
ments. 

Finally,  just,  if  I  could,  Mr.  Chairman,  we  really  the  Federal 
Government  must  require  the  States  to  coordinate  the  various  en- 
forcement programs  for  which  it  pays,  including  inspection  of  care. 
Medicaid  fraud,  ombudsman  programs,  as  well  as  survey  and  certi- 
fication. 

Finally,  we  hope  that  we  will  see  early  work  on  the  passage  of 
this  bill  and  the  coalition  and  its  member  organizations  pledge  to 
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work  with  you  and  with  the  committee  to  seek  the  changes  we 
have  discussed. 

Mr.  Waxman.  Thank  you  very  much.  I  want  to  commend  both  of 
you  for  your  testimony  today. 
[Testimony  resumes  on  p.  532.] 
[The  prepared  statement  of  Ms.  Rourke  follows:] 


5<  ^ 

ERIC 

82-658  0  -  88  -  17 


510 


TESTIMO^^^    OF  THE 
NATIONAL  CITIZENS'   COALITION  FOR  NURSING  HOME  REFORM 
Prestn  ted  by 

Susan  Rourke,   NCCNHR  '^i  ce-Presi  dent 
Executive  Director,     Cit.zens  for  Better  Care,  M.ch.gan 

to  *he 

Subcomm.ttee  on  Health  and  th«  Environment 
Energy  and  Commerce  Committee 
U.S.   House  oi  Representatives 

May  12,  1987 


On  behaW  oi  over  300  member  groups  m  46  sta.«^s,  the 
National  Citizen.'  Coalition  for  Nursing  Hon.e  Reform  commends  . 
Congressmen  John   Dingell,  Henry  Waxman ,  Claude  Pepper  and  other 
legislators  for   introducing  a  bi  1  1    intended  to  promote  quality  of 
care  and  life  for  nursing  home  residents.  NCCNHR  maintains  that 
federal   attention  to  the  key  issues  covered  m  this  bill  is 
absolutely  essential   and  long  overdue. 

In  1981,  Congress  responded  appropriately  when   it  called  for 
a   ten-month  moratorium  on  regressive  and  destructive  regulatory 
initiatives  from   the  Department  of  Health  and  Human  Services. 
Th^  subsequent  legislative  proposal   for  the  g<SOernment   to  fund  a 
special    study  of   nursing  home  regulation  by  the  Institute  of 
Medicine  (conducted  from  1984  to  1986)  was  also  timely  and 
significant.     The  report,  r e 1  eased  March ,   1986,  developed  and 
reinforced  reform  loeas  set  forth  over   the  last  ten  years  m 
reports,   investigations  and  hearings  by  state  and  federal 
legislative  committees  and  private  organizations. 

The  overall   conclusion  by  the  Committee   ts  that   the  federal 
and  state  governments  need  to  develop  and  strengthen  the 
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regulatory  ty*tfm.     The    I  oM   idea^»  based  on  r,istori«.al  thinking 
and  progress,    include  QQvernment   attention   to  and  de^'elopment  o-f  : 

(i>     appropriate  assessment  and  placement  o-f  older  persons 
in  need  o-f  long  term  care  seruices,   including  periodic 
reasses^ent  I  and  changes  as  necessary  and  desirable  by  the 
res  I  den  t  ; 

<2>     resident  assessment  by  a  variety  o-f  health  care 
pr  o-f  ess  I  onal  s ,  directed  by  skilled  nursing  personnel  and 
physicians,  and  including  sk tiled  therapists,  soc lal  serutce  and 
mental   health  pro-f  essi  onal  s;  •  . 

<3)     prouision  by  each  -facility  o-f  day-to-day  quality 
services  to  assure   that  each  resident  receives  the  best  possible 
attention  to  medical   and  health  needsj  maintains  a  maximum 
-functioning  leuel;  and  receives  essential    therapies  -for 
rehabi 1 i tat i on ; 

(4>     promotion  and  maintenance  o-f  quality  o-f   li-fe  -for 
rest  den  ts: 

«     opportunities  -for   li-fe  enrichment,    including  acttuittes 
and  choices,  and  participation   in  dec i s i on-mak t nQ  —  all 
important   «.o  promote  quality  o-f  1  i -f  e  ; 

«  opportunities  to  participate   in  and  to  receiue  seruices 
and  assistance  -from  communit>   groups,   agencies  and  organizations; 

*  -freedom  -from  unnecessary  restraints,  discrimination  and 
inuoluntary  transfer,  as  well   as  maintenance  o-f  cigtl  and 
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ptP»on*l  right*  and  rights  as  a  bmt*ici»ry  ot  gou»rnm»nt 
programs; 

«  oppor tun  I 1 1 without  rtprisal,   to  inform  and  advise 
rtgulatory,  ombudsman,    1»ga1    strwicts,  and  advocacy  ag^ncits  and 
organisations  about  personal   problems  and  nttds  and  dAy-to-day 
f aci 1 i  ty  condi  t  i  ons| 

<5)     a  strong  rtgulatory  systtm  that  can  assur*  on-going 
impltmtntat  ion  oi  quality  standards  through  rtgula'^  monitoring 
and  tnforctmtnt  activitits. 

Thtst  art  strvicts,  opportunities  and  protections  which  are 
humane  and  essential.     None  oi  our  parents,  -famMy  members, 
friends  or  neighbors  should  receive  anything  l^^ss  from  the 
important  federal -state  programs  provided  sinfe  the  enactment  of 
Medicare  and  Medicaid  in  the  mid-i960's. 

In  fact,  to  settle  for  less,  in  *ny  conmunity,  would  be 
inhumane  and  wasteful .     Our  country  does  have  the  concern, 
resources  and  technology  which  are  necessary  to  achieve  these 
goals.     If  Congress  does  not  act  aggressively  to  enact  reform 
legislation  which  includes  a  budget  to  support   its  provisions,  we 
*re,  without  doubt,  making  a  decision  and  statement  that  we  do 
not  really  care  enough  about  our  older,  frail,  disabled,  ill 
citizens  to  provide  them  the  quality  of  care  and  protections  they 
both  need  and  deserve. 

In  a  legislative  proposal,  people  will  debate  over  words  and 
phrases.    All  of  this  is  necessary  and  understandable  given  the 
high  stakes  regarding  these  Issues.     But,   In  our  opinion  Congress 
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should  pax  cloftfftt  atttntion  to  two  documtnts^  (1>  tht  Institute 
oi  Mfdicint  rtport,   Improvtno  th<  Quality  oi  Cart   in  Nurtino 
HQm»».  and  <2)   tht  »tt  of  public  policy  position  paptr*  containtd 
in   tht  Campaign  for  Qualt ty  Cart  In  Nursino  Homts,  dtutloptd  by 
rtprt»tn tati ut »  from  twtnty  national  organizations  and 
substqutntly,   to    his  datt,  tndorstd  by  ovtr  55  national 
or gan izat  t  ons . 

As  you  know,  ptopit  from  a  yaritty  of  discipiints  with 
difftring  ptrsptctivts  worktd  on  tht  I oM  rtport.     Afttr  tht 
rtport's  rtltast,   from  Junt  1986  to  April   1987,  NCCNHR  convtntd 
and  coordinattd  a  strtts  of  outr  30  inttnst  discussion  stssions 
in  which  tht  loM  rtcoiwntndat  i  ons  wtrt  thoroughly  rtwitwtd  and 
dtvtlopto  ?"tn  f'>rthtr.     This  t  imt*-consumi  ng  tffort   included  an 
tvtn  broadtr  consortium  of  organizations  rtprtstnting  consumtrs, 
prouidtrs  of  cart,  and  htalth  cart  prof  ^'ssi  onal  s.     Tht  paptrs 
prrstnttd  to  your  committtt  staff   thrtt  wttks  ago,  wtrt 
accomplishtd  rn  a  strlous,  historical  tffort   to  arrivt  at 
workabit  solutions  to  nursing  homt  probltms.     Tht  rtsults  of  this 
major  accompl i shmtn t  should  not  bt  taken  lightly  or  ignortd. 

'This  ttstimony  prtstnts  tht  st t  of  public  policy  position 
paptrs  to  your  Coiwnitttt  and  summarizts  critical   asptcts  of 
several   kty  tssuts  which,  wt  btlitvt,  are  essential   to  include  in 
any  federal   law.     These  comments  also  present  areas  where  we  feel 
H.R.  2270  should  be  reu i sed  and  strengthened. 

'  it  ~ 
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NURSING  HOME   STANDARDS  QF  tjlARF 
Sinott  ftt  Of  r»nu.r»m*i^^t  for  SNFc  fnd  [gr^ 

All  residents  of  nurstng  homes  should  receiue  a  b*Sfc  level 
of  services  -   including  phy»,c*l   and  mental   health  care  and 
social  services,  as  needed.     This  level  should  equal,  at  least, 
the  current  standards  for  skilled  nursing  facilities.  Caution 
must  be  us*d  so  that  any  merger  of  both  sets  of  requirements  does 
not  result   In  loss  of  benefits  for  older  citizens  now  eligible 
for   the  Intermediate  level   of  care.     If  the  definition  of       *  * 
benefits  for  Intermediate  care,  as  now  stated  in  regulations,  is 
not   included,   there  appears  to  be  a  danger  that  the  group  of 
People  needing  this  level  of  services  would  be  forced  Into  a 
lower  level  of  care  such  as  board  and  care,  particularly  glw  , 
the  motivation  of  many  states  to  cut  Medicaid  budgets, 

Nursino  Service* 

There  is  a  critical   lack  of  qualified  nursing  personnel  in 
nursing  homes.     NCCNHR  contends  that  we  must  move  aggressive  y 
towards  assuring  qualified  Registered  Nurse  coverage  arou'.d  the 
clock  in  all  nursing  homes.     if,  however,  as  stated  by 
Congressional  staff,  Congressw.il  not  commit   itself  by  providing 
the  direction  and  resources  4S  need.^u,   then   it  should  not  adopt 
less  than  the  H.R.  2270  proposal   for  24-hour   licensed  nursing 
services  and  coverage  by  an  r.n.  at  least  eight  hours  a  day, 
seven  days  a  week.     Budget  proposals  should  assure  that  nursing 
homes  willbe  reimbursed  to  provide  these   increased  nursing 
services. 
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Aid>  Trainino 

In  addition  to  tmploying  su-f-ficitnt  pro-f  ess  i  onal   nurses  to 
mtft  residents'  needs,  •facilities  should  be  required  to  utilize 
the  seruices  only  o-f   trained  nursing  assistants.     Although  good 
training  is  only  one  aspect  o-f  needed  improuements  relating  to 
the  employment  and  worK  o-f  nursing  assistants,   it   is  extremely 
important  and  has  long  been  identi-fied  as  •  basic  problem  in 
nursing  hon>es. 

A  national   training  agenda  should  be  initiated  throuQh 
federal   law  which  requires  HHS  to  deuelop  criteria  -for  training 
programs  and  conipe tenty  testing.     States  should  be  required  to 
•follow  this  -federal   direction    in  implementing  programs.  Training 
programs  at  the  local   leuel,    including  any  established  in  a 
nursing  •facility,  should  meet  clear,  strong  federal/state 
requirements  be^fore   the  training  program  is  approved.  Regular 
monitoring  by  the  state  must  assure   that  quality     programs  are 
maintained.     Trainees  should  be  salaried  di<ring  the  time  they're 
training  and  should  be  protected  by  -fair   testing  and  appeal 
rights  bo  I  1 1   into  the  training  and  testing  system. 

Physician  Services 

The  provisifjns  o^f  ♦.ns  bill  seem  to  state  that  medical  and 
health  related  seruices  c^n  be  prcuided  by  h^jilth  care 
pro^f  essi  onal  s  o\her   than  physician        While  we  recognize  the  n^^d 
and  desirability  to  utilize  seruices  o^f  nurse  practitioners  and 
physician  assistants   in  nursing  homes,  we  believe  ^hat  such  othe^ 
pro^fessional   seruices  should  be  required,   i^f  physician  seruices 
are  optional.     Certainly,    this  allowance  •for   the  "missing 
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phy»«ci*n-   in  nursing  homes,  should  mean  that  professional 
registered  nursing  coverage   is  imperatiue. 

Additionally,   the  provision   that  nursing  homes  must  require 
physicians  to  super^^ise   the  care  of  each  resident  should  be 
strengthened  so  that  the  medical   community  will,   m  ^act,  prou.de 
the  services  needed  m   institutions.     Such  development  is  in 
keeping  with  the  bill's  provisions  which  attempt  to  assure  cnat 
the  state  wi  P     ,'3uide  other  needed  services,  par  t  •  cu  1  ar  1  y , 
mental  health  services. 

R#sident  Assessment 

We  cannot  really  provide  or  assure  quality  care  and  services 
for  each  individual   unless  we  develop  and  maintain  resident 
assessment  programs  In  each  nursing  home.     An  individual  resident 
assessment  by  quali-f'ed  personnel   should  lead  to  a  care-fully 
developed  plan  oi  care  which  can  actually  be  implemented  by 
qualified  sta^^  and  evaluated  by  well-tramed  surveyors  through 
the  regulatory  process. 

Ue  urge  the  CcJnmittee  to  reconsider  the  language   m  its 
provisions  relating  to  resident  assessment  and  adopt  the  position 
carefully  developed  m  our  public  policy  position  papers. 

Social  Serv.r^^ 

All  nursing  homes  should  provide  or  arrange  -for  social 
services  ^rom  qualified  social   service  providers.     Many  nursing 
home  residents  need  both  routine  and  specialized  social  services 
in  order  to  help   them  adjust   to  entry  mto  a  facility  and  to 
achieve  androaintain  emotional  well-being  in  an  institutional 
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living  en  V  I  r   nm*-  n  t  .     Ulor  Kers,   o-f  all    disciplines,  need 
consuHat    on  and  guidance   on  hiindling  sitjations.    irigolving  c^rt- 
o-f  residentswith  severe  disabilities,  who  su-f-fer  from  despair, 
and  must  -face  death  and  dying.     Quali-fied  social  workers  should 
be  valued  pro-fessional  s   in  nursing  homes.     This  area  o-f  services 
IS  gravely  neglected   in  all  but   the  best  nursing  home  s .  The 
Situation   IS  i ne xcuse abl e . 

Mental  Health 

Beyond  social  services,  we  have  not  even  begun  to  provide 
specialized  mental  health  assessment  and  care  needed  by  many 
residents.     H.R.  2270  provisions  relating  to  mental  health  appear 
to  improve  on  thts  un-f  orgi  veabl  e  situation. 

The  provisions  related  to  mental   health  assessment  and 
services  raise  the  -following  serious  quest'  ^  t  ch  must  be 

addressed  by  the  Comnittefri 

(1>     The  actual   purpose  o-f   the  proposal    is  not  clear.     Is  it 
intended  (as  it  should  be)   to  see  that  older  nursing  home 
residents  receive  needed  mental   health  attention  and  services,  or 
IS  its  purpose  to  cut  back  on  the  nursing  home  population  or  to 
-find  alternative  placement  -for  younger  persons  with  mental 
di  sab  I  1  1 1 J  fc-s  and  problems'' 

(2)     Does  the  population  o-f  people  addressed  by  the 
pr ov I s  i  ons  (as  deve 1  oped)  now  1  i ve  pr i mar  tlx  outside  the 
I  •.  it  I  tut  I  on''    Are  those   in  mental    institutions  expected  to  be 
"dumped"   into  nursing  homes''     I -f  not,   how  will   people  be 
I  den  1 1  -f  I  ed  *s  "mv  )tal  1  y  ill'  and  by  whom'' 
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<3)    UhoMill  prowldt  tht  mtntal   ht«l  th  «»»t»w»i;:n t»  and 
«ih«r«'>    Tht  proposal   dots  not  mtntion  any  rtquirtmtnts  for  mtntat 
h«a1 th  p«rsonnt1    in  nursing  homes. 

(4)     Uh*re  do  older  residents  who  are  con-fused,  or 
depressed.x  or  * d i agn ose J*  with  Alzheimer's  disease  -fit  into  these 
provisions'^    Con-fusion  and  depression  can  be  common  to  nursing 
home  residents  without  special   services^  or  those  giuen  poor  care 
and  treatment,   but  such  persons  are  not  necessarily  mentally  ill. 

(5>     I  "f  residents  are  dismissed  to  other  settings,  how  will 
we  assure   that   ^hey  get  the  services  they  need  the^e  any  more 
than  we  can  now  within  a  nursing  home'' 

<6>     Uho  maikes     he  -final  determination   that  a  resident  does 

not  need  nursing  services  or  active  treatment   in  a  -facility'' 

What  protection,   including  appeals,  do  residents  have  regarding 
these  specific  provisions'' 

Residents'  RiQhts 

H.R.  2279 's  attention   to  residents'  rights   is  of  c;reai 
s  I  gn'f  rcance  .    Ue  believe  that  federal    law  should  lay  the 
groundwork  to  assure   that  citizens  wh  )  liue   in  nursing  h^nes  do 
not  lose  their  basic  rights  as  citizens  or  brnef i l  i  ar i es  o* 
Medicare  or  Medicaid  as  well   as   their  person*!   rights.  Ue 
applaud  recognition   in  this  proposal   of  thp  righis  of  residents 
to  be  free  fr-jm  unwarranted,  mi<»used  psychotropic  drugs. 

In  addition  to  nu,"sjng  facilities  providing  written  notice 
to  res*c*^nts  of  their  rights,  we  urge  y^  -  to  tnctude  provisions 
which   ussure   that  nursing  hom^   «^aff   advise   resid^^nt-:^  of  their 
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rights  and  encourage  and  assist    them   in  the  exercise  o-f  these 
rights.     Nursing  homes  should  also  be  required  to  post 
infopmation  about   the  officially  designated  state/local  ombudsman 
and  the  state  survey  agency,  and  to  inform  residents  about  their 
right   to  make  complaints  without   fear  of  reprisal. 

0"f  great    importance   is   inclusion  of   the  right  o-f  residents, 
along  with  their  -family  members,    to  maintain  and  participate  in 
resident  councils  and  -family  councils,  and  other  -forums  -for 
re«^ident  and  -famtly  participation,   the  meetings  o-f  which  shall  be 
a-f-forded  privacy  and  -facility  space.  •  . 

To  strengthen  H.R.  2270's  provisions  regarding  bed-hold 
policies,   the  nursing  home  should  provide  residents  with  notice 
o-f  residents'  right   to  request  any  available  Medicaid  bed  hold 
prior  to  hospital   or  therapeutic   leave,  to  the  extent  provided  by 
state  law,  and  should  provide  residents  with  notice  at  le^st 
three  business  days  prior  to  the  lapse  o-f  the  bed  hold  days. 

To  strengthen  H.R.  2270's  provisions  regarding  trans-fer, 
decisions  about  trans-fer  and  documentation  should  be  required  to 
be  based  on  a  mul  1 1 -di  sc  i  pi  i  nary  assessment,     s  veri-fied  by  a 
physician.     Registered  nur^^es,  social   workers  and  other  health 
care  pr  o-f  essi  onal  s  are  o-ften    in  a  primary  position   to  help  make 
these  decisions.     Legislation  should  clearly  state  that  the 
resident's  own  wel-fare   is  paramount  and  that  a  trans-fer  which 
would  endanger  a  resident's  wel-fare  is  not  acceptable. 
Legislation  t  instruct  HHS  to  develop  regulations  providing 

protections  -for  residents'  rights  m  trans-fers  within  the 
-facility  as  well  as  trans-fers  outside   the  -facility. 


^  10  - 


520 


Mt<3>c»id  D<  >crimtnat>Qn        Fguai  i^rgess  to  Quality  r.Ar^ 

H.R.   2270's  provisions  to  txplicitly  prohibit  practices 
wMch  dtny  Mtdicaid  b»n»^  i  c  i  ar  i  es  acctss  to  their  en  1 1 1 1  tmen  ts 
*rt  comntndablt  and  o-f-ftr  long  overdue  enuncintion  of  federal 
post  1 1 ons . 

Howeuer,  h.R.  2270  does  not  go  far  enough  in  providing 
*cctss  to  quality  cart  for  Medicaid  beneficiaries.     It  should  be 
strengthened  to  include  provisions  that  the  nurs.ng  home  be 
required  to  care  and  provide  services  to  all   residents  m  suxih  a 
wanner  a^  will  meet  their  quality  of  care  and  quality  of  life 
needs  in  compliance  with  federal   and  state  requirements. 
Provisions  should  also  prohibit  nursing  homes  from  making  room 
assignments  based  on  source  of  payment,  except  to  the  extent  that 
private  rooms  are  not  Included  m  the  state  Medicaid  plan. 

Most  importantly,   there  are  serious  problems  to  be  addressed 
about  access  for  Medicaid  beneficiaries  to  nursing  homes.  Older 
CI ti7ens  wi thout  sufficient  personal   resources  to  pay  privately 
for  their  care  are  still  clearly  m  need  of  care  and  services 
offered  by  facilities  with  Medicaid  certification.     Too  often, 
they  are  denied  facility  admission  because  the  nursing  home 
prefers  a  ».rivate-pay  client  who  can  be  charged  more  for  the  bed. 

The  system,  as  it  operates,  constitutes  a  broken  promise  o 
those  Who  have  contributed  throughout   their  lives  to  the  Social 
Security  system,  only  to  find  that  its  benefits  are  not  available 
to  them  In  their  time  of  greatest  need.    nCCNHR  urges  the 
Cofwnlttte  to  direct   its  staff  to  work  with  consumers  and 
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prov4d«rs        care   to  move   towards  a  so]ut[ori   to  this  critical 
pr  Ob  1  em  . 

SURV^EYt  CERTIFICATION.  AND  ENFORCEMENT  ISSUES 

Maj  or   improuemen  ts   in  state  and  -federal    gover  nmen  t  ouers  t  gh  t 
o-f  "-U'*^  ng  home  compl  lance  are  necessary  to  assure   that  nursing 
hom»  residents  r»ceiue  quality  care.     Provisions  o-f  H.R.  2270 
will  mak»  an   important  contribution   to  this  monitoring  and 
•n-forcem»nt  e-f-fcrt;  although  we  are  presenting  reasons  -for 
reuiStons  to  mak*  it  vuen  stronger.  '  ' 

E-f-fective  en-forc»m»nt  must  rely  on   the  strength  o-f  the 
•ntire  regulatory  system  —  the  quality  o-f  the  standards  to  be 
•n-forcedj   the  quality  o-f  the  personnel    implementing  the 
•  n-forcement  program;   the  resources  available  to  support  the 
e-f-fort}   the  e-f -f  ec  1 1  ueness  o-f   the   inspection  process;  the 
cocrdinatiGn  with  other  agencies;  and  the  training  o-f  surveyors 
and  supervision  -for  the  program.     H.R.  2270  addresses  many  o-f 
these   issues  e-f -f ec  1 1 ue  1  y . 

Inspections  o-f  nursing  home  conditions  should  -focus  on 
outcomes  and  rrsults  o-f  the  care  and  services  provided  by  each 
-facility.     However,  regulations  must  provide  the  basic  direction 
nursing  homes  need  to  assure   that  good  outcomes  are  possible. 
Nursing  homes  need  su-f-ficient  numbers  o-f   trained  sta-f-f  to  provide 
good  care  as  well   as  quali-fied  pro-f  e  ss  t  onal  s  to  supervise  nurse 
aides  and  direct  programs  o-f  care  delivery. 
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proposed  -in  H.R.    2270,  more  etfecti^^e   standards  of  care- 
d  -ectir.Q   the  deliver/   of   services  wt  1  1   m^l-e  a  significant 
difference   because  such  standards  will   provide  a  better  measuring 
rod  for  surveyors  to  use   to  evaluate  nursmg  home  conditions. 
Fop  example,  the  resident  assessment  system  wi IJ   provide  valuable 
information   to  surveyors  about  residents'  conditions  and  a 
facility's  responses  and   interventions  over  time. 
Standardization  of  nurse  aide   training  program  and  testing 
requirements  wi  1  1   assist  surveyors   m     reviewing  the  quality  of 
the  trainings  as  well   as   the  quality  of  care  aides  provide. 

To  strengthen  government  enforcement  efforts  even  further, 
we  urge  you   to  address  the  following  concerns  and  principles: 

ii-^  Improved  tram  mo  and  resources  ^or  survey  «»aff 

Good  surveyors  are  key  to  effective  enforcement.     H.R.  2270 
should  include  additional   provisions  to  require  Initial  and 
on-going  training  •  d  competency  testing  for  surveyors,  and 
resources  for  survey  staff  with  special   knowledge  of  health  care 
issues  or  expertise  m  enforcement  practices. 

Surveyors  need  better   training,   initially  and  throughout 
their  employment.     Training  should  cover  all    the  services 
included  m   the  Conditions  of  Participation,  because  surveyors 
are  often  expected  to  evaluate  ser^Mces  outside  the  professional 
disciplines  for  which   they  have  been  trained.     Training  is  also 
necessary  for  skills  development  to  assist  surveyors  m 
canmunicating  WI  th  residents,  and  in   i n. > st i gat i ve  techniques  and 
other  areas  necessary  to  gather    information  and  develop 
defensible  deficiency  reports. 
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Current  resources  make   it  p.  oh  t  b  i  1 1 '.-e  for  states  to  matntain 
a  diverse  staff  of  surveyors.     Professionals  representing  many 
areas  of  expertise  —  such  »s  socia*  work,  activitres,  therapy, 
and  mental  health  —  are  rarely  available  to  state  survey  teams. 
Yet   these  care  areas  are  extremely  important   to  surveyors 
evaluating  the  quality  of  life  available   to  nursing  home 
residents.     States  are   limited  in  their  ability  to  monitor 
quality  of  care   issues  as  well.     Rarely  are  states  able  to  send 
out  a  team  consisting  at   least  of  a  nurse,  a  dietitian  and  a 
pharmacist.     Few  states  have  the  bacK-up  staff  to  assist  regulfir 
survey  teams  to  evaluate  health  care  or  develop  a  strong  case  for 
enf orcemen  t . 

L21  Effective  survey  Process 

Nur s I ng  home   i nspec 1 1 ons  prov i de   i n forma 1 1 on  abou t 
conditions  at  a  facility  on  a  given  day.     Despite  attempts  by 
state  agencies  to  make  surveys  unannounced,  facilities  are  rarely 
surprised  when  surveyors  arrive,     ^^arying  the  sirvey  cycle  over  a 
nine  to  fifteen  month  period  may  increase   the  element  of 
surprise.     Still,   surveys  offer   the  state  agency  a  snapshot   .  , 
time.     Therefore  the  surveys  must  contain  procedures  for  review 
which  provide  the  ability  to  understand  how  the  nursing  home  has 
functioned  m  providing  care  and  services  to  residents  over  time. 

Additionally,   survey  agencies  should  coordinate  their 
activities  with  the  long  term  care  ombudsman  program  which  has  a 
daily  presence   m  nursing  ho     ^  and  the  ability  to  monitor 
conditions  before   the  survey  team  arrives  and  long  after  it 
leaves.  Survey  and  certification  programs  should  be  required  to 
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maintain  a  working  agreement  wi th -ombudsman  programs  for 
coordinat»on  of   problem   i  r.ye  «  t  t  93  t  i  on  ^nd  resolution,  m 
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Sharing,  and  training. 

H.R.  2270  contains  two  major  changes  jn  the  survey  *nd 
certification  process  which  raise  concerns  for  advocates  about 
the  ability  of   the  survey  system  to  protect  each  nursing  home 
resident  and  to  detect  problems  before   they  become  so  serious 
that  residents  are  greatly  injured: 

(a)  the  merger  of  the  Inspection  of  Care  program  with  the  Survey 
and  Cer  1 1 -f  I  cat  i  on  program,  and  •  . 

<b>   the  development  o-f  a  standard  and  an  extended  survey. 

Both  provisions  are  based  on  recommendations  o-f  the 
Institute  of  Mfdicine  Study  Commitv^e  and  have  been  the  subject 
o-f  public  discussion  for  many  years.     Unfortunately,  while  each 
proposal   has  som*  merit  and  addressts  legitimate  concerns,  both 
have  most  often  been  considered  m  the  context  o«  budget  savings. 
If   they  are   implemented   m  this  context,   consumtr  concerns  about 
potential   adverse  affects  may  well  be  realized. 

The  Inspection  of  Care  has  a  unique  focus  on  the  actual  care 
each  and  every  Medicaid  nursing  home  resident  receives.  The 
Social  Security  Act  requires  state  Medicaid  agencies  to  review 
annually  the  appropriateness  and  adequacy  of  care  for  each 
Medicaid  nursing  home  resident.  This  review  is  generally 
conducted  by  an   interdisciplinary  team  of  health  care 
professionals  who  evaluate  the  care  each  resident  requires  and 
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rec*iv»s,  bas»d  on   th»   team's  observations  o-f  the  resident's 
condition  and  its  review  oi   the  medical  records. 

.he  survey  and  cer  t  i -f  i  c  a  1 1  on  process  has  a  different 
function  —   to  -focus  on   the  overall  care  provided  by  the  -facility 
and  t^tf  -facility's  compliance  with  cer  1 1 -f  <  ca  1 1  on  standards. 

The  Institute  o-f  Medicine  Study  Committee  rightly  pointed 
out   that   there  i%  great  valu*   in  changing  survey  procedures  so 
that  evaluation  of  a  facility'*^  compliance  is  based  on  the  care 
residents  actually  receive.     The  nei«j  HCFA  long  term  care  survey 
process,    implemented  last  summer  i    is  a  step   in  the  right 
direction.     Yet  it   is  not  a  substitute  for  the  individual 
oversight  provided  by  the  Inspection  of  Care  process,  when   it  is 
corr ec 1 1 y  app  1  ied . 

HCFA's  new  survey  process  has  yet   to  develop  an  adequate 
methodology  for  choosing  a  sample  of  residents  which   is  both 
representative  of  all  aspects  of  the  resident  population  and 
allows  for   in^'depth  review  of  care  problems  once   they  are 
identified  in  the  sample  of  residents.     Current  survey  teams  do 
not  have  the    interdisciplinary  expertise  or   the  time  to  review 
each  residence's  care  individually.     Surveyor   training  for  the  new 
survey  system  has  been   i nadeq  uate   in  the  are  as  of  commjn  <  ca  1 1 on 
skills  as  well  as  deficiency  detection,   and  the  trainings  offered 
by  hCFA  have  reached  only  a  small   portion  of  surveyors 
na  1 1 onwi de . 

The  Tenth  Circuit  Court,   through  its  jurisdiction  over  the 
Smi th  V .  Bowen  case  i  has  ordered  HCFA  to  publish  new  regulations 
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to  imppovt    Its  survey  process  and  has  determined  that   its  actions 
to  date  do  not  constitute  a  su^+icient  pem*d>   to  the  tederal 
government's  failure   to  assure  that  nursing  home  residents 
rece  »  ve  qual i ty  care . 

Using  a  review  oi  care  provided  to  a  sample  of  residents  can 
substantially  improve   the  survey  process,  yet   rt  does  not  offer 
specific  protections  to  assure  that  each  resident  receives 
appropriate  and  adequate  services. 

Strengthening  the   Inspection  of  Care  process,  and 
coordinating  activities  of  the   Inspection  of  Care  program  with' 
those  of  the  survey  and  certification  program,  rather  than 
merging  the   two  programs,  provides  the   greatest  possibility  for 
improvement   (especially  if  this  is  done  with  the  hope  of  saving 
money,  and  thus  losing  professional   staff  and  the  focus  on  lOOX 
of  the  Medicaid  nursing  home  residents).     The  survey  system  would 
then  have   the  benefit  of  the   information  currently  gathered 
during  inspections  of  care  and  rarely  used  or  reviewed.     Thus  the 
findings  of   Inspection  of  Care   teams  would  have  greater  clout  and 
could  supplement   the  findings  of   the  survey  teams. 

The  merit  of   the         :ept  of  standard  and  extended  surveys 
'    •=  ^    ^.^Itty  of   the  standard  survey.      It  should  not  i-^e 

viewed  as  a  partial  survey  of  only  selected  requirements.  Nor 
should  It  be  appi led  only  to  good  f aci 1 i ties.     The  survey  should 
contain  key  indicators  of  quality  care  with  reliable  triggers  to 
Additional   review  of   larger  numbers  of  residents  and  more 
»n-depth  evaluation  of  se-vice  systems  within   the  nursing  home. 
The  current  sur^-ey  system  already  contains  a  standard  and  an 
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♦  xtendtd  rtvitw,  in  that  surve>ors  must  extend  their  exam  i  nat  i  orr^ 
c+  •acMity  conditions  i+  their    initial   revieig  uncovers  problems. 

Uhfn  standard  and  exttndtd  surveys  have  bptn  proposed  in  tht 
past,   it  has  o-fttn  been   in   the  context  o-f  budgtt  constraints  -  as 
a  means  for  -focusing  resources  on  the  worst  -facilities;  or  as  a 
way   to  " r ewar d"  -facilities  with  good  tracK  records  by  rtlitving 
thtm  o-f  tht  "burden*  o-f  government  oversight. 

Each  nursing  home  resident  deserves   tie  protection  and 
oversight  provided  by  the  state.     In  many  nursing  homes  which 
provide  generally  good  care,  an   individual   resident  may 
experience  care-related  or  rights-related  problems.  Conditions 
in  "good*   -facilities  can  change  overnight  with  a  signi-ficant 
change  in  personnel   or  a  change   in  ownership  or  management. 

In  other  nursing  homes  de -f  t  c  i  enc  i  es   in  care  and  services  are 
not  readi 1 y  apparent  and  only  become  apparent   through  a  thorough 
review  o-f   the  care  provided.     Un-for tunate  1  y ,  by  the  time  care 
problems  become  obvious,   their  sources  have  become  deeply  rooted 
and  the  resulting  *outcomes*  present  serious  problems  -for  the 
residents  who  have  received  poor  care  over   a  long  period  o-f  time. 

There  are  also  -facilities  in  which  the  pattern  o-f  poor  care 
practices   is  evident  within   the  -first   -few  hours  o-f  a  survey. 
Qutte  o-ften,   their  poor  care  practices  have  been  present  -for  a 
long  time  be-fore  they  became  evident.     Earlier   recognition  and 
correction  could  have  saved  residents  -from  a  great  deal   o-f  pa'n 
and  su-f-fering  and  the  state  -from  exhausting  en-forcement 
ac  t  i  V  1 1 1  es  • 
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A  standard  survey  should  only  be  used  jf    it  can  enhance  the 
survey  team's  ability  to  tdenti-fy  and  pursue  care  problems  within 
tach  -facility   it  reviews  in  all    areas  which  -federil    cer  1 1 -f  i  cat  i  on 
standards  address.     The  extended  survey  should  be  a  natural 
outgrowth  of   this  survey  utilized   m  -full   or   m  part   to  explore 
any  potential  problems. 

(3)  MomtorinQ  the  effectiveness  oi  state  action 

The  federal   government  should  review  state  performance  based 

on : 

•  a  comparison  of  findings  from  look  behind  surveys  with 
state  survey  team  findings; 

»  the  prevalence  of  repeat  deficiencies  and  uncorrected 
def I c I enc i es; 

•  the  general    improvement   m  conditions  m  nursing  homes  m 
the  state; 

»  the  appropriateness  and  effectiveness  of  state  use  of 
enforcement  actions. 

HCFA  should  establish  sanctions  against   states  coiwnensurate 
with   the  proportion  of  residents  ^-^laced  at  risk  by  the  failure  of 
the  state  to  provide  adequate  protections  for  Medicaid 
beneficiaries.     However,  monetary  sanctions  may  not  be  the  best 
solution.     In  an  era  of  fiscal  restraint,  such  action  could 
seriously  damage  the  capacity  of   the  state  to  correct  its 
problems  and  adequately  protect  residents. 
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Coofdination  between  state   »nd  federal   govt^rnment  is 
essential   *or  effective  enforcement.     We  applaud  the  H.R.  2270 
provisions  to  coordin«.te  -federail   ftnamcin)  p  -^ticipntion  ujith 
state  enforcement  activities  fnd  to  clarify  the  relationship 
between  federal   and  state  findings  ai)d  enforcemer  ^  decisions. 

<1>  Enforcement  actions 

Enforcement  actions  should  be  developed  to  respond  to  the 
severity  and  frequency  of  deficiencies,   *r    )<.^ing  more  severe 
actions  against  chronic  or  repeat  viola^  ^.  -  •  range  o-f 

'tions  s  ou  1  d  include  ac's.ions  in  place  cf  wi^cer  t  i  f  t  cat  t  on  as* 
w*l 1   as  actions  to  correct  deficiencies  and  protect  the  health, 
safety,  welfare  and  riohts  of  residents. 

Uh I  1 e  we  realize  a  great  deal  of  thl«  detail  cannot  be 
incorporated  in  legislative  text,  we  *jrge  the  Congr    is  to  make 
its  Intentions  clear  to  guide  the  Department  of  Health  and  Human 
Services  in  the  implementation  of  the  le  prov.sions      HCFA  often 
proceeds  without  soliciting  participation  fr'^n  all  concerned 
parties.     Historically  this  Committee  has  directed  HCFA  to 
proceed  tn  an  open  process  with  maximum  participation  from  all 
who  have  experiences  ard  expertise  that  can  constructively  assist 
the  Department  in  developing  sound  regulations. 

This  legislation  is  too  complex,   too  comprehensive,  too 
important,  to  be  relegated  to  the  closed  offices  of  the  f.ieral 
bureaucracy  for  implementation.     Surely  the  collective  wisdom  and 
experience  and  genuine   interest  and  concern  of  thtf 
repreffen tat  I ves  of  state  regulatory  agencies,  consumers  and  their 
advocates,  nursing  home  workers,  nursing  horpe  providers  and 
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health  car*  professionals  can  con'tribute  greatly  to  the 
development  of   a  t^c-J  regulatory  s>stefT). 

Additionally,         urge   the  Committee   to  incorpcrate  the 
establishment  o-f  *  Commission  on  Nursing  Home  Care  (as  proposed 
in  S.  into  H.R.   2270,     The  Cofwnission  should: 

*  over  see  HCFA  and  state   impl  emen  tation  o-f  the  provisi  ons  o-f 
this  bill,  and 

»  pursue  issues  o-f  continuing  concern  not   included  or  -fully 
Addressed  in  this  year's  legislation,   including;  equal  access  to 
quality  care  +or  medicaid  bene-f  i  c  i  ar  i  es  ;    improved  reimbursement 
procedures  to  assure   that  adequate  -funds  are  available  and 
appropriately  utilized  to  provide  quality  care  -for  residents; 
Adequati^  sta-f-finQ  levels  and  better  working  conditions  -for 
nursing  home  employees;  the  mental   health  needs  o-f  nursing  home 
residents;   and  other   important       sues  needing  continued 
discussion  and  action. 

Membership  on  such  a  Commission  should  be  representative  o-f 
all  perspectives.    The  Commission  should  report  regularly  to 
Congress.     The  Dep.rtment  o-f  Health  and  Human  Services  should  be 
required  to  respond  to  the  Commission's  recommendations  with 
timely  proposals  -for  action. 

In  closing,   NCCNHR  emphasizes:     (Je  have  an  unprecedented 
opportunity   to  re-form  our  laws  to  improve  nursing  home  services 
and  the  regulatory  system.     In  a  society  with  such  riches  and 
resources.  Me  should  not  be  -forced  to  settlr  -for  less  than  high 
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qual  i  tr  s»rvir    /  and  b*n»-fits  "for  our  o1d»r  and  xoung»r  citizens 
who  n»»d  to  1     »  in  i  nftt  i  tu  i  ont .    Although  w  r»a1iz»  that 
Congrtsft  must  6i*.\  with  th»  budget  dt-ficit,  w  also  b»1i»v»  that 
will  b*  irresponsible  i -f  we  do  not  act  now  while  we  have  -full 
support  for  long  overdue  re-forms. 

Nor  should  we  plax  political   soccer  with  a  bill   that   is  so 
critical   to  one  o-f  the  most  vulnerable  groups  in  our  society.  Ue 
urge  the  Committee  to  direct  its  sta-f-f  to  worK  with  all  concerned 
par ties  to  incorporate  our  recommended  changes  into  H.R.  2270 . 
They  are  based  on   the   intensive  worK  o-f  several  national 
organizations  over  the   last  year.  The  organizations  which  have 
worked  so  diligently  and  responsibly  to  develop  proposals  on 
issues  addressed  m    H.R.  2270  represent  every  sector  o-f  society 
and  a  strong  public  will   to  achieve  quality  care. 

Ue  also  urge  you   to  consider  signi-ficant  proposals  set  -forth 
by  Senator  George  Mitchell   and  others  -from  the  Senate  Finance 
Committee's  Subconmi t tee  on  Health,  who  *re  committed  to  enacting 
quality  care  legislation. 

I -f  the  committee  needs  more  motivation   to  act  than  that 
provided  by  public  witnesses  at   this  hearing,  NCCNHR  and  other 
organizations  can  supply  -filing  cabinets  -full   o-f  we  1  1 -documen ted 
regulatory  actions,  legal  cases,   and  newspaper  investigations, 
that   testi-fy  to  the  poor  conditions  in  this  country's  nursing 
homes.     We  hope,   however^   tha     this  is  uot  necessary  in  order  to 
tn-fluence  action  on    c^^ommendat  i  ons  so  well   studied  and  well 
stated  by  concerned  parties. 

Our  organ  ization  urges  you     and  offers  support  -for  you  to 
amend  H.R.     ''O  as  recoaimended  ^nd  to  assure    i  t  s  adoption  this 
legislative  session. 
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Mr.  Waxman.  Let  me  ask  each  of  you,  do  you  believe  that  the 
enforcement  provisions  found  in  H.R.  2270  are  adequate,  and  what 
clianges,  if  any,  would  you  recommend?  R?s.  Blood. 

Ms.  Blood.  We  support  the  provisions  in  the  bill,  noting  that 
there  seems  to  be  one  missing  element,  and  that  is  that  States 
must  be  forced  to  use  their  existing  enforcement  mechanisms. 

As  an  example,  in  the  State  of  Maine,  it  took  2  years  to  get  a 
receivership  law  in  place,  and  since  that  time  we  have  had  three 
incidents  where  they  just  screamed  and  cried  out  for  r^^ceivership, 
and  the  State  didn't  use  it,  and  it  ended  up  with  a  whole  nursing 
home  full  of  residents.  They  had  no  place  to  put  them,  opened  up  a 
wing  in  the  mental  health  institute,  and  moved  them  gJl  over.  So 
that  again  I  just  underscore  the  States  must  be  somehow  forced  to 
use  those  mechanisms  that  they  do  have  available  to  them. 

Ms.  RouRKE.  rd  simply  agree  with  Ms.  Blood.  In  Michigan  again, 
we've  had,  for  very  long,  some  provisions  which  look  very  good 
which  have  not  been  used.  We  are  talking  here,  I  believe,  about  the 
proper  mix  of  the  Federal  and  State  relationship,  and  the  strength- 
ening the  look  behind  authority  and  use  of  the  Federal  Govern- 
ment to  pull  a  State  in  to  assure  that  those  enforcement  mecha- 
nisms is  used  is  certainly  one  way  to  do  it,  that  we  would  be  con- 
cerned. That  partnership  must  exist.  It  isn't  only  a  State  issue  or  a 
Federal  issue,  I  would  believe,  some  sort  of  partnership. 

Mr.  Waxman.  Now  we  have  had  months  of  discussion  about  the 
issue  of  discriminatory  admissions  practices  with  regard  to  resi- 
dents' source  of  payment.  I  believe  that  while  the  approach  taken 
in  our  bill  is  not  perfect,  it  would  certainly  go  a  long  way  in  pro- 
tecting Medicaid  beneficiaries  against  discriminatory  admissions 
practices.  In  fact,  the  bill  tries  to  implement  the  consensus  position 
forged  by  the  National  CHizens  Coalition  for  Nursing  Home 
Reform. 

How  do  you  think  we  can  improve  the  bill  without  placing  the 
homes  in  an  untenable  financial  position?  I  know,  Ms.  Blood,  you 
had  an  idea,  looking  at  some  proportion  for  each  home  before  

Ms.  Blood.  Right.  That  was  the  fair  share,  where  if  a  facility  had 
their  fair  share  of  Medicaid  beneficiaries,  that  this  would  be  based 
on  the  average  census  in  the  homes  of  that  State,  and  that  we  were 
relating  it  to  the  experience  in  California  where  it  showed  that  it 
did  not  have  the  financial  impact,  and  apparently  did  not  have  an 
adverse  quality  impact  either> 

Mr.  Waxman.  Ms.  Rourke,  what  do  you  think  of  that  idea,  or 
what  do  you  think  of  the  provision  that  is  in  the  bill? 

Ms.  Rourke.  I  can  only  begin  by  saying  it  is  certainly  a  problem. 
We  see  it  every  day  in  Michigan.  The  idea  that  Ms.  Blood  has  pro- 
posed is  one  of  a  number.  Therr  are  a  number  of  States  that  have 
implemented  a  variety  of  different  approaches. 

I  want  to  say  two  things.  I  think  whatever  is  in  the  legislation 
needs  to  be  very  clear.  One  of  the  great  difficulties  we  have  had  in 
seeking  resolution  to  any  problems  at  the  State  level  is  a  lack  of 
clarity  and  understanding  in  what  the  Federal  initiative  is,  what 
enforcement  mechanisms  we  can  use. 

Second,  I  think  in  terms  of  tne  fair  share  idea,  or  a  variety  of 
other  ideas,  I  would  hope  that  one  of  the  opportunities  that  the 
committee  would  offer  is  &r*the  people  in  the  coalition  and  other 
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interested  parties  to  sit  down  and  look  at  these  in  detail,  and  per- 
haps craft  some  language  that  could  be  put  in  that  would  meet  the 
parties  interest.  But  clarity  is  important.  We  have  fought  very  long 
in  Michigan  through  a  series  of  HCFA  stf»ps  and  other  steps,  and 
were  not  able  to  find  resolution  because  nobody  seemed  to  know 
who  was  responsible. 

Mr.  Waxman.  Well,  I  appreciate  that  suggestion.  We  will  look 
forward  to  working  with  both  of  you  on  this  legislation.  Thank  you 
very  much. 

That  concludes  the  business  before  the  subcommittee.  We  stand 
adijoumed. 

[Whereupon,  at  3:35  p.m.,  the  hearing  was  adjourned.] 
[The  following  statements  and  letters  were  submitted  for  the 
record.] 
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STATEMENT    OF    BEVERLY  ENTERPRISES 

Mr.  Chalnran  and  members  of  the  Subcommittee.  Beverly  enterprises  Is 
pleased  to  have  this  opportunity  to  conm.ent  on  the  pioposed  "Medicaid 
Nursing  Home  Quality  Care  Amendments  Act  of  1987."  As  a  provider  of  long 
term  health  care  services,  Beverly  Enterprises,  with  166.000  employees, 
delivers  care  every  day  to  more  than  100,000  patients  In  1120  nursing 
facilities;  home  health  agencies;  pharmacies;  retirement  living  conmiunlt les ; 
an^  durable  me.lcal  equlpioent  agencies  In  41  states  and  the  District  of 
Columbia. 

In  commenting  on  the  legislative  proposals,  we  would  like  to  refer  to 
the  Institute  of  Medicine's  (lOMJ  report.  Improving  the  Quality  of  Care  in 
Nurs Ing  Home . . . . ( page  24) 

"An  effective  regulatory  system  cannot  be  a  static  structure-  It 
has  to  be  conceived  as  being  dynamic  and  evolutionary." 

In  keeping  „lth  the  af orement?oned  principle,  everyone  would  agree  that  the 
primary  objective  of  policy  makers'  should  be  tne  quality  of  care  provided 
to  the  patients.  Theses  policies  need  to  be  luodlfled  periodically  to  keep 
pace  as  new  knowledge  becomes  available  on  caring  for  nursing  home  patients. 
The  resulting  governing  structure  should  reflect  an  understanding  of  a 
facility's  performance,  the  characteristics  of  Its  residents,  and  allow  for 
adjustments  to  meet  the  need  for  a  variation  In  the  facility's  services. 

We  would  errphaslze  that  the  services  that  nursing  homes  provide  are 
dependent  on  having  tralnea  personnel,  at  all  levels,  being  responsible  for 
the  delivery  of  patient  care  on  a  dally  basis.  That  care  must  be  profes- 
sional, personal,  and  it  must  be  tailored  to  nieet  the  specific  needs  of  the 
pat lents . 
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The  heterogeneous  population  to  which  nursing  facilities  provide  care, 
requires  that  the  the  facilities  assess  the  individual  patients'  conditions. 
These  needs  then  become  the  determining  factor  in  designing  the  appropriate 
**plan  of  care"  as  proposed  1"  <5pction  1921  (b)(2)  of  this  legislation.  From 
that  plan,  facilities  can  design  staffing  criteria  sensitive  to  facility 
case  mix  -  that  is,  the  vaiiarlnns  in  the  services  required  and  outcome 
expectations  for  residents  with  differing  needs  in  the  facility. 

We  endorse  the  legislation's  intent  to  requira  assessment  of  each 
patient  ad"»1»'*'ed  to  a  facility.  A  facility's  nursing  staff  st  jcture 
becomes,  under  this  approach,  one  product  of  the  comp51ation  of  all  of  the 
patient  plans  of  care  in  the  facility. 

Because  of  the  changing  nature  of  those  plans,  we  opr ase  mandating 
specific  inflexible  staff  ratios  either  by  legislation  or  regulation. 
Nursing  home  services  range  from  medical  and  therapeutic  for  the  treatment 
and  management  of  chronic  illness,  to  personal  assistance  with  basic  living 
activities.  Professionals,  both  in  the  provision  of  nu  inf,  care  and  the 
management  of  that  process  who  are  trained  to  assess  pa«.ient  needs,  should 
be  charged  with  the  responsibility  for  developing  the  plan  of  care  for  each 
patient.  We  would  also  caution  against  the  blind  acceptance  of  the  evalua- 
tion of  a  facility's  or  a  company's  performance  based  on  arbitrary  staffing 
formulas  whether  by  employee  hours  or  staff  to  patient  ratios. 

The  Chairman  and  Committee  are  to  be  commended  for  their  diligence  in 
recognizing  trat  the  expectations  of  care  and  services  provided  to  nursing 
home  "esidents  must  correspond  to  the  characteristics  of  the  residents. 


-2- 


536 


In  this  context,  Beverly  would  like  to  comment  on  Section  1921  (b)(3) 
of  this  legislative  proposal  as  follows: 

Resident  Assessments  are  Integral  to  quality  care  and  provide 
the  nursing  home  with  a  valuable  guide  for  establishing  appro- 
priate care  plans.  Such  assessments  allow  nursing  home  managers 
to  maximize  their  coordination  and  responsiveness  to  their 
patients'  health  care  needs.  We  endorse  this  Section  1921  (b)(3) 
of  H.R.  2270. 

With  regard  to  the  proposed  Section  1921   (b)(6).  we  would  connnent  that: 

Physician  Supervising  -  We  support  the  Committee's  efforts  to 
ensure  that  all  nursing  home  residents'  care  be  supervised  by  a 
qualified  physician.  Nursing  facilities  should  be  required  to 
assure  that  emergency  physician  services  are  available  on  a  2A- 
hoi r  basis.    We  endorse  Section  1921   (b)(6)  of  H.R.  2270. 

It  Is  often  noted  that  trained  nurse  aides  deliver  the  majority  of  the 
"patient  care"  In  nursing  homes.  It  Is  also  true  that  the  care  level 
Improves  when  those  aides  are  well  trained  and  then  supervised  by  trained 
professional  managers.  Historically,  we  have  developed  and  provided  to  the 
staff  In  our  facilities  training  resources  through  our  operating  divisions. 
That  has  confirmed  to  us  the  benefits  of  providing  Inservice  training  pro- 
grams for  all  employees.  Beverly  Enterprises  is  addressing  training  from 
two  perspectives.  (1)  by  developing  aide  training  programs  ii.  our  facilities 
and.  (2)  by  establishing  a  Corporate  Training  Center. 

The  Center  will  begin  offering  courses  in  July  of  1987.  and  it  will  be 
dedicated  to  the  continued  professional  education  of  supervisory  personnel. 
Programs  will  be  taught  uy  qualified  facility  personnel  and  all  currently 
employed    and    newly   hired    Administrators,    Directors    of    Nursing.  Dietary 
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Supervisors,  Social  Workers,  AuLivity  Directors,  Directors  of  Housekeeping 
and  Business  Office  Managers  will  attend.  The  curricula  are  designed  for 
each  of  the  disciplines  and  will  focus  on: 

o       Quality  Assurance 

o       Management  Development 

o       Human  Resources 

o       Financial  Management  Training 

o       Long  Term  Care  Philosophy 

As  to  the  proposed  legislation  Section  1921  (b)(5)  of  H.R.  2270,  we 
would  comm'nt  that: 

Nurse  Aide  Training  -  Competent  staff,  at  all  levels,  is 
necessary  to  provide  quality  health  care  services.  The  states 
should  be  encouraged  to  assure  that  training  programs  are 
realistically  related  to  the  actual  duties  performed  by  the 
affected  individuals.  We  endorse  this  Section  1921  (b)(5)  of 
H.R.  2270. 

We  have  carefully  reviewed  the  proposed  legislation  regarding  the 
assurance  of  quality  services  and  found  it  to  be  somewhat  similar  to  the 
approach  we  have  been  developing  for  our  internal  operating  purposes.  In 
1976,  Beverly  Enterprises  „egan  developing  a  Quality  Assurance  Progrp 
focused  on  all  aspects  of  patient  care.  That  initiative  has  evolved  int.  a 
Quality  Assurance  Program  today  that  contains  the  following  three 
components: 

Continuous  Quality  Assurance  Review  -  A  review  of  the  facility  by 
trained  personnel  at  least  four  times  a  year.  The  Quality  Assurance  review 
utilizes    the   Quality   Assurance   checklist   based   on   criteria   adopted  from 
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federal  and  state  conditions  of  participation  as  well  as  other  nationally 
recognized  professional  standards  of  performance.  Based  on  the  results  of 
facility  surveys,  a  "plan  of  action"  Is  developed  to  Improve  care,  correct 
problems  and  mechanism  are  formulated  to  pievent  their  recurrence. 

Opportunity  for  Patients.  Families,  and  Staff  Comment  -  A  toll-free. 
2<»-hour.  "800"  telephone  number  provides  residents,  families,  employees  and 
any  other  Interested  persons  an  opportunity  to  offer  comments  and  sugges- 
tions. Notification  of  the  "'00"  number  Is  posed  conspicuously  In  large 
block-lettered  posters  In  each  facility. 

Review  of  Federal  Survey  Rp^„U^  -  state  licensure  surveys  of  each 
facility,  based  on  Federal  certification  standards,  are  reviewed  to  Identify 
areas  for  corrective  action. 

The  Chairman.  In  his  Introductory  remarks  on  May  12.  acknowledged  that 
"Quality  care  Is  not  budget  neutral."  Indeed.  In  an  era  when  balancing  the 
federal  budget  Increases  the  demand  on  the  limited  funds  for  domestic 
programs,  the  Chairman's  point  needs  to  be  emphasized. 

In  many  states,  the  Medicaid  program  Is  currently  the  source  by  which 
states  are  controlling  their  budgets.  Such  efforts  have  Included,  for 
example,  requiring  the  elderly  to  spend-down  to  as  low  as  50  percent  of  the 
poverty  level  In  order  to  be  eligible  for  Medicaid  benefits.  Congressional 
efforts  tc.  Improve  nursing  home  care  through  new  legislation  must  require 
that  Stare  Medicaid  payments  for  patient  care  be  reflective  of  their  share 
of  the  "full  and  actual  costs"  of  meeting  those  standards.  We  have  several 
concerns  in  this  area. 
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It  Is  publicly  acknowledged  that  not  all  State  Medicaid  payments  are 
sufficient  co  meet  the  "full  and  actual  costs"  of  patient  care  services  in  a 
nursing  home  today  for  Medicaid  patients.  That  difference  is  currently 
having  to  be  funded  by  other  means,  principally  by  private  patients. 

Several  states  have  predominantly  relied  on  the  "lnterm*»diate  Care 
Facility"  level  of  service  for  their  Medicaid  patients  in  nursing  homes. 
This  legislation's  initiative  to  mandate  one  level  of  service,  approximating 
that  of  the  current  "Skilled  Nursing  Facility"  will  have  a  significant  dis- 
proportionate cost  impact  on  those  states  and  their  providers.  The  current 
Medicaid  Federal/State  funding  formula  is  not  sufficient  to  meet  The  costs 
of  the  necessary  initiatives  by  the  states  and  providers  without  b\  pple- 
mental  funding.  A  prscedent  case  exists  when  this  Subcommittee  provided  for 
100  percent  Federal  funding  of  the  states*  costs  for  previously  reforming 
the  suirvey  process  for  the  certification  of  nursing  homes. 

For  those  reasons,  we  recommend  two  proposals  for  the  Subcommittee's 
consideration  as  to  the  funding  of  this  legislation's  reforms.  First,  that 
there  be  a  specific  amendment  providing  for  100  percent  pass  through  to  the 
states  and  their  providers  of  their  proportionate  cost  of  complying  with 
this  legislation.  This  "pass  through  of  costs"  should  be  unrestricted  by 
any  otherwise  applicable  "formalas",  "caps",  or  "ceilings". 

We  also  "Strongly  support  the  proposal  that  nursing  homes  who  care  for  a 
disproportionate  number  of  public  assistance  patients  be  granted  a  "dispro- 
portionate share"  adjustment  of  a  fixed  percentage  of  their  total  Medicaid 
reimbursement . 

In  closing,  we  would  like  to  thank  tiit  Chairman  and  the  Committee  for 
this  opportunity  to  comirent  on  the  "Medicaid  Nursing  Home  Quality  Assurance 
Amendments  Act  of  1987". 
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statement  by 
Robert  EMiott,  President 
National  Association 
of 

Boards  of  Examiners 
for 

Nursing  Home  Administrators 
The  National  Association  of  Boards  of  Examiners  for  Nursing  Home 
Administrators  (NAB)  appreciates  the  opportunity  to  comment  on  the  provisions  of 
HR  2270  dealing  with  standards  and  licensing  of  nursing  home  administrators. 

I  am  Robert  Elliott,  the  elected  President  of  the  Association     I  have  been 
a  nursing  home  administrator  for  12  years.    My  present  position  is  Executive 
Director  of  Presbyterian  Homes  and  Services  of  Kentucky     I  have  just  completed  a 
three  year  term  as  Chairman  of  the  Kentucky  Board  of  Licensure  for  Nursing  Home 
Administrators  and  was  a  member  of  the  Board  for  three  years  before  t'lat. 

Members  of  the  Association  are  the  State  Boards  charged  with  the 
responsibility  of  licensing  nursing  home  administrators.    Founded  in  1970,  the 
Association  pursues  the  following  objects: 

*  to  consider  questions  of  common  interest  to  the  nursing  home 
administrators'  examination  and  licensing  boards  and  authorities, 

*  to  «tudy  and  recommend  professional  and  educational  standards  for  nursing 
home  administrators; 

*  to  cooperate  in  obtaining  uniformity  of  laws,  rules  and  regulations,  and 
procedures  concerning  state  examining  and  licensing  agencies; 

*  to  consider,  establish,  and  maintain  a  uniform  code  of  ethics  and 
standards  of  professional  conduct  and  practice  for  Boards  of  Examiners  of 
nursing  home  administrators; 

*  to  work  toward  reciprocal  endorsement  and/or  recognition  of  nursing  home 
administrator  licenses  by  the  licensing  boards 

I  commend  Chairmen  Dingell  and  Waxman,  and  the  Subcommittee,  for  seeking  to 

bring  about  positive  change  in  the  current  Medicaid  nursing  home  regulatory 

system.    However,  this  Association  opposes  the  development  of  standards  by  the 

Secretary  "to  be  applied  in  assuring  the  qualifications  of  administrators  of 

nursing  facilities."    It  therefore  also  opposes  the  repeal  of  Sections  1902(a) 

(29)  and  Section  1908  of  the  Social  Security  act  which  mandate  a  State  program 
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For  the  licensing  of  administrators  of  nursing  homes. 

The  reason  for  our  view  is  that  the  State  program  for  licensing 
administrators  of  nursing  homes  set  up  by  Section  1908  of  the  Social  Security  Act 
Is  working!   There  Is  no  reason  to  interfere  or  tamper  with  administrator 
licensure.    Rather,  the  States  should  be  allowed  to  build  upon  the  considerable 
progress  which  has  been  made. 

To  place  this  progress  in  perspective,  one  need  only  recall  the  situation 
which  existed  prior  to  the  Social  Security  amendments  which  mandated  licensure  of 
administrators. 

One  author  wrote  In  1974  "In  the  not  too  distant  past,  the  nursing  home 
administrator  was  looked  upon  as  hardly  more  than  a  titular  position.    In  some 
homes  the  position  was  non-existent  and  In  many  this  was  handled  by  persons 
unaware  of  their  responsibilities  cr  their  functions  and  with  little  guidance. 

As  a  result  of  licensure  and  the  work  of  the  State  boards  the  situation 
today  Is  far  different,  as  will  be  demonstrated  subsequently. 

When  Senator  Edward  Kennedy  Introduced  his  bill  In  1966  which  required 
States  to  establish  programs  to  license  nursing  home  administrators,  he  was 
motivated  by  a  variety  of  studies  done  on  nursing  home  administrators.    One  study 
conducted  by  the  Massachusetts  Dep&rtment  of  Public  Health  showed  that  only  18% 
of  those  administrators  had  completed  college,  20X  had  not  completed  high  school 
and  lOX  had  no  formal  education  at  all.    Since  only  41%  of  those  surveyed 
responded,  the  Senator  concluded  that  for  the  59%  who  did  not  respond  the  results 
night  have  been  even  more  disappointing.^ 

Compare  those  results  with  the  type  of  candidates  that  are  sitting  for  the 
licensure  examination  now 

In  a  study  prepared  for  our  Association  by  Professional  Examination  Service 
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(which  is  under  contract  to  provide  expert  assistance  to  the  Association  In  the 
development  and  administration  of  our  national  examination),  25%  of  the 
candidates  sitting  for  the  examination  In  1972  were  high  school  graduates  and 
12.5%  were  college  graduates.    By  contrast,  in  1983  9.6%  had  only  a  high  school 
education  and  26.9%  had  done  graduate  work.    The  proportion  of  candidates  with  a 
college  degree  In  1976  Increased  by  about  42%  from  1972  levels,  whereas  the 
proportion  with  a  college  degree  increased  from  1976  to  1983  by  more  than 
double.^ 

Another  measure  of  progress  is  to  look  at  the  way  In  which  the  states  have 
raised  the  educational  requirements  for  licensure. 

A  study  of  state  statutes  for  licensing  nursing  home  administrators  by  the 
Medical  Services  Administration  of  the  U.S.  Department  of  Health  Education  and 
Welfare  (HEW)  showed  the  following  data  as  of  July  1971:* 

*  In  1970  there  were  only  13  states  which  required  a  high  school  education 
or  Its  equivalent.    In  one  other  state  the  requirement  would  become 
effective  In  1971  and  In  another  state  in  1972; 

*  Seven  states  had  adopted  a  requirement  for  two  years  of  college:    one  to 
be  effective  In  1972,  five  In  1975  and  one  In  1977; 

*  Five  states  had  aoupts'*  a  requirement  for  a  BA  degree:    one  to  be 
effective  In  1972,  four  others  In  1980. 

The  Association's  own  report"  In  1986  shows  clearly  the  progress  which  the 

States  have  made  In  raising  the  educational  requirement     or  licensure: 

*  All  states  require  at  least  a  high  school  education  or  equivalent 

*  All  except  eight  States  require  education  and/or  training  beyond  the  high 
school  level.  ^ 

*  Fourteen    .ates  require  an  AA  degree  or  two  years  college  as  the  minimum 
requirement. 

*  Twenty  states  require  a  BA/BS  degree. 

These  figures  «how  that  substantial  progress  has  been  made  by  the  States  in 
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raising  tvlucatlonil  standards.    Futhermore,  the  process  continues.    Florida,  frr 
Instance,  will  require  an  AA  degree  In  health  care  administration  for  licensure 
In  1988  and  a  BA  degree  In  health  care  administration  In  ig92. 

Admittedly,  nursing  horn  administrators  have  not  reached  the  stage  of  older 
health  proftsslons  where  a  degree  Is  an  Indispensable  requirement  for  licensure 
and  employment.   This  profession  is  still  an  emerging  one. 

While  there  \s  diversity  In  educational  requirements.  State  llceising  boards 
do  have  a  national  examination  which  helps  th'jm  differentiate  In  a  re  iable  way 
those  applicants  who  are  able  tu  demonstrate  a  minimum  level  of  competence  and 
those  who  cannot,    rorty  nine  states  and  the  District  of  Columbia   ow  use  the 
national  licensure  examination  developed  by  this  Association  In  cooperation  with 
Professional  Examination  Service. 

The  nat1*;nal  examination  1*  based  on  the  overall  Job  functions  and 
responsibilities  as  well  as  the  uiderl«<ng  knowledge,  skills  and  abilities  that 
are  essential  to  ensure  competence  at  the  entry- level  for  nursing  home 
administrators.    The  examination  Is  continually  reviewed  and  upd:ited  and  at 
specified  intervals  a  complete  study  Is  done  to  make  sure  that  the  test 
specifications  keep  pace  with  the  changes  In  the  field  of  nursing  home 
administrators. 

Such  a  complete  reassesssient  of  the  test  specifications  was  done  In  ig86. 
This  Association,  in  a  joint  effort  with  the  American  College  of  Health  Care 
Administrators,    intracted  with  the  Professional  Examination  Service  of  New  York 
to  conduct  a  role  delineation  study  of  the  nursing  home  administrator.  The 
project  consisted  of  two  stages. 

In  the  first  stage  a  representative  group  of  experts  identified  the  major 
performance  domains  for  the  nursing  home  administrator.    They  then  developed  the 
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component  tasks  underlying  each  performance  domain.    Then  these  experts 
Identified  the  knowledge  and  skiVs  associated  with  the  successful  perfonnance  of 
each  task.    In  the  next  step  the  group  rated  the  performance  domains  and  tasks 
with  respect  to  their  Importance  and  critlcallty  for  defining  acceptable 
performance  on  the  job.   With  this  Information  In  hand,  the  group  then  detennined 
the  exact  test  content  outline  for  the  examination  and  the  proportion  of  test 
Items  to  be  Included  In  each  section  of  the  examination. 

The  second  stage  of  the  project  consisted  of  a  validation  study  to  determine 
If  the  test  specifications,  as  developed  by  the  experts,  actually  describe  the 
work  of  a  nursing  home  administrator.    A  16  page  survey  was  mailed  to  a 
statistically  valid  sample  Involving  1,000  nursing  home  administrators  and 
educators  who  v  -e  asked  to  rate  the  Importance,  critlcallty  and  frequency 
each  job/performance  domain  and  to  include  any  domains  that  may  have  b>en 
overlooked. 

The  final  product  of  the  multi-phase  role  delineation  research  was  a  revised 
set  of  test  specifications  for  the  KAB  licensing  examination  for  nursing  home 
administrators.    Professional  Examination  Service  In  Its  report  states  "These 
assessment  provedures  maintain  the  content  validity  and  job-relatedness  of  the 
licensing  examination  for  the  entry  level  nursing  home  tdmlnlstrator."^ 

The  test  specifications  cover  six  major  areas  or  domains:    patient  care; 
personnel  management;  financial  management;  mar^etinc  «nd  public  relations; 
physical  resource  management;  and  laws,  regulatory  codes  and  governing  boards. 
Under  each  domain,  the  specifications  Identify  the  major  tasks  that  an 
administrator  has  to  perform  and  Identifies  the  body  of  knowledge  needed  In  each 
instance  to  perform  those  tasks.    In  all  there  are  28  major  task  statements  and 
197  arCaS  of  knowledge  identified. 
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A  copy  of  the  test  specifications  Is  attached  as  Exhibit  A. 

The  Items  for  our  national  eximlnatlon  are  written  by  practicing 
administrators  and  educators.    Each  Item  Is  reviewed  and  revised  by 
psychometric lans  and  editorial  experts  and  Is  then  reviewed  by  several  cortent 
experts  In  the  field  of  nursing  home  administration.    Finally,  our  examination 
coniBltiee,  a  group  of  experts  In  long  term  care,  selects  for  Inclusion  In  the 
test  those  Items  that  tap  the  knowledge  and  skills  essential  for  ^Imally 
competent  entry- level  practice. 

Through  this  process,  State  licensing  boards  have  assurance  that  the 
national  examination 

1)  Is  related  to  the  job  of  the  nursing  home  ao'jinlstrator;  that  It 

2)  measures  the  knowledge,  skills  and/or  other  abilities  that  are  essential 
to  safe  practice;  and  that 

3)  It  has  been  documented  that  the  weights  given  to  various  topics  bear  a 
reasonable  relationship  to  the  critical  or  Important  parts  of  the  entry- 
level  administrator. 

The  national  examination  has  been  revised  in  accord  with  these 
specifications  effective  January  1987. 

Another  measure  of  progress  made  by  the  State  liconsing  boards  is  the  number 
of  states  which  require  applicants  to  complete  an  administrator-in-training 
program.    In  1971  at  the  time  of  the  study  done  by  HEW  referred  to  earlier  only 
five  states  had  such  programs  in  operation.    Today,  there  are  34  States  with  such 
a  requirement.    These  programs  are  Intended  to  teach  the  administrator-in- 
training  how  the  field  of  health  care  administration  is  best  practiced  and  *o 
become  qualified  profes;^,ional  administrators. 

Attached  as  Exhibit  B  is  a  brief  description  of  a  typical  State 
Administrator-in-Training  Program,  as  published  by  the  Virginia  Board  of 
Examiners  for  Nursing  }.:'ne  Administrators.    Further  inforratlon  may  be  found  in 
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this  Association's  publlcatnn  Guldellngs  Fnr  Conducting  An  Administr.tor-in- 
Trainlno  ProQra[p,7 

The  States  have  also  provided  statutory  incentive  for  administrators  to 
maintain  and  improve  their  level  of  competency  by  mandating  continuing  education 
requirements  for  license  renewal.    All  but  eight  have  such  a  requirement,  ranging 
from  15  clock  hours  for  one  year  renewals  to  72  hours  for  two  year  renewals. 

To  assist  the  States  in  mon.toring  continuing  education  programs,  this 
Association  has  established  its  National  Continuing  Education  Review  Service. 
Under  this  program  we  have  established  criteria  regarding  subject  matter, 
faculty,  learning  objectives,  teaching  methods,  sponsors  and  feedback  from 
attendees.   A  panel  of  reviewers  experienced  in  long  term  ca^e  evaluates  programs 
submitted  and  are  approved  if  they  meet  the  criteria.    Twenty  nine  states 
currently  recognize  for  continuing  education  credit  courres  approved  by  the 
Association's  Review  Service. 

The  need  to  meet  continuing  education  requirements,  as  well  as  the  need  to 
prepare  for  the  national  licensing  examination,  have  encouraged  tne  establishment 
of  scores  of  college  degree  programs  with  a  major  in  long  term  care 
administration,  as  well  as  t-xtbooks.  study  guides,  seminars,  workshops,  and  home 
study  courses  aimed  at  the  training  and  development  of  the  nursing  home 
administrator. 

There  has  been  a  concerted  step-by- step  effort  by  the  States  to  improve  the 
administrator  licensing  process.    The  program  to  upgrade  the  qualifications  of 
the  administrator  is  working.    To  interfere  with  that  process  would  be  a  step  in 
the  wrong  direction.    To  impose  national  standards  would  impose  an  undue  economic 
buroen  on  some  states,  especially  on  those  states  where  the  Federal  share  of 
Medicaid  is  the  highest.    We  believe  thi  Conr.iittee  should  leave  the  regulation  of 
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nursing  hoiM  administrators  where  It  properly  belongs,  namely,  at  the  State 
level. 

There  is  an  assumption  in       Rill  that  the  repeal  of  the  Federal  licensing 
requirement  will  have  no  effect  upon  the  continued  existence  of  licensing  boards. 
Section  4  (a)  (5)  (C)  provides  "If  a  State  finds  that  a  nursing  facility  has 
provided  poor  quality  of  care,  the  State  shall  notify  ...  the  State  board 
responsible  for  the  Hr^nslng  of  the  nursing  facility  administrator  at  the 
facility".    There  is  no  guarantee  that  there  will  be  a  licensing  board  in  each 
state  if  the  Federal  requirement  for  a  State  licensure  program  is  repealed  as 
called  for  the  Pill. 

True,  the  rcpe?"*  of  the  Federal  requirement  would  have  no  immediate  impact 
upon  the  existence  of  State  boards,  since  they  exist  by  State  statute.    But  what 
will  be  the  effect  upon  State  legislators  looking  for  cost  saving  measures  if 
there  is  no  Federal  requirement?   Will  the  boards  be  sunsetted?    It  is  a  risk 
which  should,  and  can,  be  avoided. 

In  suninary,  we  urge  the  CommUtec  not  to  tamper  with  administrator 
licensure.    Let  the  States  continue  to  build  upon  the  considerable  progress  which 
they  have  made. 

The  Association  will  be  pleased  to  assist  the  Coninittee  o.^  these  matters  In 
any  way  it  can. 
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EXHIBIT  A 


TEST  SPECIFICATIONS 
The  NAB/NHA  Licensing  Exannnation 


DOMAINS  OF  PRACTICE 

(26X)  PATIENT  CARE 

6.0  Nursing  Se^'vices 
3.3  Social  Se  ,ces 

4.1  Food  Services 

3.3  Physician  Services 

2.0  Social  and  Therapeutic  Recreaf onal  Activities 

2.0  Medical  Records 

2.0  Pharmaceutical  Services 
3.3  Rehabilitation  Services 

(22X)  PERSONNEL  MANAGEMENT 

4.1  Maintaining  positive  atiosphere 
2.0  Evaluatio.i  procedures 

2.0  Recruitment  of  staff 

2.0  Interviewing  candidates 

2.0  Selecting  future  employees 

3.3  Providing  staff  develop.-^ent  and  training  activities 

3.3  Personnel  policies 

3.3  Health  and  safety 

(18%)  FINANCIAL  MANAGEMENT 

6.0  Budgeting 

4.0  Financial  planning 

4.0  Asset  management 

4.0  Accounting 

(  6X)  MARKETING  AND  PUBLIC  RELATIONS 

4.0  Public  relations  activities 

2.0  Marketing  program 

(10%)  PHYSICAL  RESOURCE  MANAGEMENT 

2.0  Building  and  grounds  maintenance 

2.0  Environmental  services 

4.0  Safety  procedures  and  programs 

2.0  Fire  and  disaster  plans 

(18X)  LAWS.  REGULATORY  CODES/GOVERNING  BOARDS 

12.0  Rules  and  regulations 

6.0  Governing  boards 
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TEST  SPECIFICrtilONS 


NATIONAL  ASSOCIATION  OF  BOARDS  OF  EXAHINERS 


OF  NURSING  HOHE  ADHINISTRATORS 


10.00  PATIENT  CARE 


10.10 


10.10.01 
10.10.02 
10.10.03 
10.10.04 
10.10.05 
10.10.06 


10.20 


10.20.01 
10.20.02 

10.20.03 
10.20.04 
10.20.05 
10.20.06 
10.20.07 
10.20.08 
10.20.09 
10.20.10 
10.20.11 
10.20.12 
10.20.13 
10.20.14 


Task;    Plan,  implement,  and  evaluate  nursing 
services  provided  to  patients  to  maintain  their 
maximum  health  potential. 

Knowledge  of: 

Restorative  nursing 
Rehabilitation 
«dical  terminology 

me  definition,  concept,  and  procedures  of  nursing 
Infection  control  procedures  related  to  patient  care 
Drug  administration 


Task:    Plan,  implement,  and  evaluate  a  social  services 
program  for  residents/patients  that  will  meet  their 
psychological  and  social  needs  and  rights. 

Knowledge  of: 

Patient  rights 

Social,  emotional,  and  financial  needs  of  patients 

and  their  families 
Interpersonal  relationships 
Social  worker  functions 
Spiritual  consultations 
Community,  local,  and  state  resources 
Family  counseling 
Family  consultation 
Skill  of  empathy 
Family  dynamics 
Grieving  process 
Oeath  and  dying 
Psychology  of  aging 
G>^oup  dynamics 
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10.30  Task;    Plan,  implenient,  and  evaluate  a  food  service 

program  designed  to  meet  the  dietary  needs  of  patients. 

Knowledge  of: 

10.30.01  Role  of  Registered  Dietician 

10.30.02  Proper  nutrition 

10.30.03  Frequency  of  meals 

10.30.04  Therapeutic  diets 

10.30.05  Responding  to  patient  satisfaction 

10.40  Task:    Plan,  implement,  and  evaluate  with  the  Hedical 

Director  a  program  to  ensure  that  patients  receive  the 
appropriate  medical  care. 

Knowledge  of: 

10.40.01  Hedecal  terminology 

10.40.02  Physicid  s'  role  in  the  facility 

10.40.03  ProvisiO'  of  emergency  services 

10.40.04  Available  physician  resources 

10.40.05  Physician/patient  relationship 

10.40.06  Quality  assurance 

10.50  Task:    Plan,  implement,  and  evaluate  social  recreational 

and  therapeutic  recreational  activities  programs  to  meet  the 
needs  of  residents/patients. 

Knowledge  of: 

10.50.01  Community  resources 

10.50.02  Volunteer  equipment 

10.50.03  Program  evaluation  guidelines  for  activities 

10.50.04  Tnerapeutic  recreational  needs  of  patients 

10.50.05  Social  recreational  needs  of  patients 

10.60  Task:    Plan,  implement,  and  evaluate  an  appropriate 

medical  records  program  for  patient  care,  with  consultation. 

Knowledge  of: 

10.60.01  Appropriate  medical  recordkeeping 

10.60.02  Appropriate  medical  recordkeeping  systems 

10.60.03  Appropriate  charting  and  documentation 
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10.70 


10.70.01 
10.70.02 
10.70.03 
10.70.04 
10.70.05 
10.70.06 
10.70.07 


10.80 


10.80.01 
10.80.02 
10.80.03 


20.10 


20.1G.01 
20.10.02 
20. 10.03 
20.10.04 
20.10.05 
20.10.06 
20.10.07 


Task:    Plen,  implement,  and  evaluate  a 
pharmaceutical  program  to  support  appropriate 
medical  care  for  residents/patients. 

Knowledge  of: 

Ordering  supplies 
Proper  drug  handling 
Proper  drug  storage 
Proper  drug  administration 
Proper  drug  dispensing 
Proper  drug  recordkeeping 
Proper  drug  destruction 


Task:    Plan,  implement,  and  evaluate  a  rehabilitation 
program  that  will  maintain  and/or  maximize  the  potential 
of  **esidents/patients. 

Knowledge  of: 

Poles  of  all  rehabilitation  service  disciplines 

Community  rehabilitation  resources 

Evaluation  mechanisms  for  determining  program  success 


20.00  PERSONNEL  MANAGEMENT 

Task:    Create  a  positive  atmosphere  for  communication 
between  managen-^nt  and  the  work  force  through  receptive 
management  and  the  use  of  various  media. 

Knowledge  of: 

Establishing  grievance  procedures 
Exit  interviews 

Analysis  of  absenteeism  and  turnover  rate 
Ways  to  write  informative  newsletters 
Comnunication  techniques 
Interview  process 
Constructing  survey  instruments 
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20.20  Task:    Plan,  implenient,  and  evaluate  a  prograni  which 

will  provide  an  opportunity  for  the  personal  growth  and 
development  of  employees  through  a  performance  evaluation 
process. 

Knowledge  of: 

20.20.01  Constructing  rating  scales 

20.20.02  Techniques  for  measuring  performance 

20.20.03  Job  requirements  of  staff  positions 

20.20.04  Counseling  techniques 

20.20.05  Establishing  job  value  standards 

20.30  Task:    Recruit  individuals  through  appropriate 

referral  sources  to  care  for  residents/patients 
directly  or  to  assist  in  the  care  of  residents/patients. 

Knowledge  of: 

20.30.01  Sources  of  supply  for  finding  personnel 

20.30.02  Writing  classified  advertisements 

20.30.03  Job  descriptions 

20.30.04  Numbers  of  positions  to  be  filled 

20.30.05  Standards  of  performance 

20.30.06  Ethics  of  recruitment 

20.30.07  Constructing  wage  scales 

20.40  Task:    Interview  individuals  to  determine  suitability 

for  employment  in  a  nursing  home,  by  means  of  oral  and 
written  techniques. 

Knowledge  of: 

20.40.01  Interview  techniques 

20.40.02  Good  communication  skills 

20.40.03  Employment  documents 

20.40.04  Ways  to  measure  applicants'  verbal  and  nonverbal  skills 

10.40.05  Aopllcants'  health  status 

20.40.06  Ways  1n  which  to  stimulate  applicant  toward  employment 

20.04.07  Developing  accurate  job  descriptions 
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20.50 


20.50.01 
20.50.02 
20.50.03 

20.50.04 
20.50.05 
20.50.06 


20.60 


20.60.01 
20.60.02 

20.60.03 
20.60.04 
20.60.05 


20.70 


20.70.01 
20.70.02 
20.70.03 
20.70.04 
20.70.05 


20.80 


20.80.01 
20.80.02 
20.80.03 
20.80.04 


Task:    To  fill  vacancies  by  selecting  prospective 
staff  members  from  a  pool  of  applicants  based  upon 
interview  results. 

Knowledge  of: 

Job  description  s 

Verification  methods  of  employment  history 

Ways  to  ensure  that  qualifications  of  candidates  are 

well-matched  with  the  job  requirements 
Number  and  type  of  positions  to  be  filled 
Wage  and  salary  negotiations 
Identification  of  employment  needs 


Task:    Plan,  implement,  and  evaluate  a  training  program 
to  facilitate  adjustment  of  employees  to  the  organization 
and  the  job  through  appropriate  educational  methodology. 

Knowledge  of: 

Job  requirements 

Methods  to  identify  areas  of  weakness  to  improve  employee 

performance 
Teaching  techniques 
Available  training  materials 
Evaluation  techniques  of  training  effectiveness 


Task:    Creuce  personnel  policies  applicable  to  all 
employees ,  to  provide  a  basis  for  employee  conduct  and 
performance. 

Knowledge  of: 

Employee  benefits  prograns 

Employee  performance  standards 

Writing  clear  and  concise  policies  and  procedures 

Ways  to  monitor  for  continued  appropriateness 

Predicting  overall  effect  on  organization 


Task:    Plan,  implement,  and  evaluate  an  employee 
health  and  safety  program  which  minimizes  the  nursing 
home's  exposure  to  liability  through  an  employee  health 
and  safety  education  program. 

Knowledge  of: 

Insurance  coverage 

Potential  safety  hazards  and  how  to  correct  them 
Devising  safety  incentive  programs 
Safety  rules  and  procedures 
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30.10 


30.10.01 
30.10.02 
30.10.03 
30.10.04 
30.10.05 
30.10.06 
30.10.07 
30.10.08 
30.10.09 
30.10.10 
30.10.11 
30.10.12 
30.10.13 
30.10.14 


30.20 


30.10.01 
30.20.02 
30.20.03 
30.20.04 
30.20.05 
30.20.06 
30.20.07 
30.20.08 


30.00  FINANCIAL  MANAGEMENT 

Task:    Develop  an  integrated  budget  for  facility  to 
properly  allocate  fiscal  resources,  meet  regulatory 
requirements,  and  provide  services  at  a  reasonable  cost, 
using  a  data  collection  accounting  systei.i  and  budget 
format. 

Knowledge  of: 

Gene  ally  accepted  budget  formats 

Financial  statements 

Manpower  needs 

Census  trends 

Economic  trends 

Industry  trend5 

Consumer  needs 

Competitive  services  available  in  community 

Facility's  capital  needs 

Regulatory  requirements  for  budgeting 

Techniques  for  determining  reasonable  costs 

Pricing 

Need  for  reserve/ profit 
Completing  an  integrated  budget 


Task:  Plan,  implement,  and  evaluate  an  integrated 
Tinancial  plan  to  meet  the  facility's  goals. 

Knowledge  of: 

Planning  process 
Programs  within  the  facility 
Financial  resources 
Financial  ratios 
Financial  analysis  methods 
Fixed  vs.  variable  costs 
Industry  standards 

Interpreting  financial  results  for  Board  and/or 
appropriate  staff 
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30.30 


30.30.01 
30.30.02 
30.30.03 
30.30.04 
30.30.05 
30.30.06 
30.30.07 
30.30.08 

30.40 


30.40.01 
30.40.02 
30.40.03 
30.40.04 
30.40.05 
30.40.06 
30.40.07 
30.40.08 
30.40.09 
30.40.10 
30.40.11 
30.40.12 
30.40.13 
30.40.14 
30.40.15 
30.40.16 
30.40.17 
30.40.18 
30.40.19 
30.40.20 
30.40.21 
30.40.2? 


Task:    Develop  and/or  audi*  the  cash  managenient 
system  to  ensure  financial  viability. 

Knowledge  of; 

Good  cash  flow  procedures 

Cash  flow  needs  and  trends 

Loan  acquisition 

Insurance  needs  of  the  facility 

Inventory  controls 

Banking  procedures 

Long-  or  short-term  investments 

Auditing  procedures  related  to  asset  management  system 

Task:    Use  generally  accepted  accounting  principles 
and  procedures  to  ensure  accurate  financial  records. 

Knowledge  of; 

Bookkeeping  procedures 

Financ'!al  reports 

Cost  reports 

Tax  reports 

Payroll  recordkeeping 

Regulatory  accounting  requirements 

Collection  procedures 

Billing  procedures 

Patient  financial  screening 

Patient  banking  procedures 

Potient  account  management 

Ancillary  and  other  revenue-producing  sources 

Accounts  aging 

Assessment  methods  of  accounting  system 

Purchasing  procedures 

Comparative  pricing 

Group  purchasing 

Material  management 

Purchase  discounts 

Accounts  payable  control  system 

Payroll  procedures 

Assessment  methods  of  accounts  payable  s*':*em 


8 


556 


40.10 


40.10.01 
40.10.02 
40.10.03 
40.10.04 
40.10.05 
40.10.06 


40.20 


40.20.01 
40.20.02 
40.20.03 
40.20.04 
40.20.05 
40.20.06 


50.10 


50.10.01 
50.10.02 
50.10.03 
50.10.04 
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40.00  HARKETING  AND  PUBLIC  RELATIONS 

Task:    Plan,  implenient,  and  evaluate  a  public  relations 
program  to  inform  and  educate  the  public  of  the  positive 
attributes  of  the  facility. 

Knowledge  of: 

Nawsletter  construction 

Convnunity  and  social  organizations 

Need  for  participating  in  community  functions 

Handling  media  questions 

Legislative  process  and  how  to  use  it 

Basic  public  relations  principles 


Task:    Plan,  implement,  and  evaluate  a  marketing 
program  to  advertise  and  sell  the  services  of  the 
facility. 

Knowledge  of: 

Newsletter  construction 

Community  and  social  organizations 

Need  for  participating  in  community  functions 

Handling  media  questions 

Legislative  process  and  how  to  use  it 

Basic  pi'tiiic  relations  principles 


50,00  THYSICAL  RESOURCE  HANAGEHENT 

Task:    Plan,  implement,  and  evaluate  a  plan  for 
maintenance  of  building,  grounds,  and  equipment. 

Knowledge  of: 

Preventive  maintenance 

Availability  of  equipment  and  operating  manuals 
Original  blueprints  and  where  they  are  kept 
Environmental  design  for  the  elderly  and  the  handicapped 
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50.20 


SO. 20. 01 
50.20.02 
50.20.03 
50.20.04 


50.30 


50.30.01 
50.30.02 
50.30.03 
50.30.04 
50.30.05 
50.30.06 


50.40 


50.4C.01 
50.40.02 
50.40.03 
50.40.04 
50.40.05 
50.40.06 


Task;    Plan,  imple    .c.  and  evaluate  a  program  cT 
envircnmental  services  wt.ich  will  provide  a  r.;an  and 
attractive  home  for  residents/patients. 

Knowledge  of: 

Sanitation  procedures 
Housekeeping  procedures 
Infection  control 
Pest  control 


Task:    Pl^n,  implenient,  and  evaluate  a  sa^«ty  plan 
which  will  ensure  the  health,  welfare,  anu  safety  of 
residents/patients,  staff,  and  visiters. 

Knowledge  of: 

Safe*"y  codes 

Potential  hazards 

Proper  and  adequate  lighting 

Safe  housekeeping  procedures 

Safetv  devices 

Security  measure  ' 


Task;    Plan,  implenient,  and  evaluate  a  fire  and 
disaster  plan  to  protect  the  safety  and  welfare  of 
residents/patients,  staff,  and  property. 

Knowledge  of: 

Assessing  staff  to  assign  responsit/iHty  for  specific  duties 

NFPA  guidelines 

Community  emergency  resources 

In-house  emergency  equipment 

Training  resources 

Evacuulion  resources 
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60.10 


60.10.01 

eo. 10.02 

60.10.03 
60.10.04 
60.10.05 
60.10.06 
60.10.07 
60.10.08 
60.10.09 
60.10.10 
60.10.11 
60.10.12 
60.10.13 


60.20 


60.20.01 
60.20.02 
60.20.03 
60.20.04 
60.20.05 
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60.00  LAWS.  REGULATOr    CODES.  GOVERNING  BOARDS 

Task:    P'an.  implement,  and  evaluate  policies 

;»nd 'procedures  which  are  in  compliance  with  federal 

laws  and  regulations. 

Knowledge  of: 

Medicare  and  Sedicaid 
Labor  laws 
Life  safety 
Building  codes 
OS  HA 

HCFA  rules 

Civil  Rights  laws 

Resident  Bill  o^'  Rights 

Tax  laws  (proprietary  and  nonprofit) 

Legislative  process 

Licensing  and  certification 

Ombudsman  function 

Professional  licensing  boards 


Task;    Plan,  implement,  and  evaluate  poMcies 

and  procedures  which  are  in  complijrice  with  directives 

of  governing  board. 

Knowledge  of: 

By-laws 

Directives  generated  by  Board 

Responsibilities  to  the  Board 

Legal  aspects  of  the  corporation 

The  governing  board  and  its  organization 
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EXHIBIT  B 


(PcUqt  Statement) 


ADaKI5IIU109-Ili-1RAIlIIKi  FROO^AM 


It  l9  the  policy  of  Virginia  Board  of  Examiners  for  Nursing  Hone 
Administrators  to  establish  a  continuous  admlnlstrator-ln-t raining  program 
for  the  purpose  of  training  responsible  Individuals  to  become  qualified 
nursing  home  administrators. 

this  program  will  extend  over  a  period  of  twelve  nontha,  and  not  more 
than  21  months  and  will  consist  of  ^oth  aoademio  and  residency  training  In  a 
long  term  care  fleiclXlty.   The  program  Is  divided  Into  three  phases.  TTie 
first  phase  consists  of  twenty-six  weeks  of  residency  training  in  a  nursing 
home.    Each  heme  will  be  an  approved  training  site  with  particular  empha;  ^s 
on  the  competency  and  high  ethical  standards  of  the  preceptor,  and  the  size 
and  complexity  of  the  facility. 

The  second  phase  will  orient  the  trainee  to  the  flinctloning  and 
operations  or  a  nursing  home.    It  will  include  a  total  of  six  weeks  of  hands 
on  training  in  accounting,  fiscal,  and  personnel  matters,  in  addition  to  ten 
weeks  of  training  with  varilous  support  services  and  operations  consultants. 

The  final  phase  of  the  propram  consists  of  two  four  week  terms  as 
assistant  to  the  administrator  where  the  trainee  will  have  the  opportunity 
to  utilize  his  leadership  skills  while  still  under  supervision  and 
instruction.    Tho  final  two  waelcs  of  this  phase  are  spent  achieving 
additional  exposure  to  the  long  term  care  industry. 

In  order  for  a  candidate  to  be  accepted  int^  the  adminlstrator-in- 
training  program,  certain  established  criteria  and  qualifications  oust  be 
met.   The  applicant  shall  be  at  least  twenty-one  years  of  age. 

Each  trainee  will  be  required  to  submit  a  monthly  report,  to  a  qualified 
preceptor,  indicating  what  areas  of  learning  have  been  covered  during  the 
previous  month  of  training,  together  with  an  assessment  thereof.  In 
addition,  the  trainee  will  keep  a  daily  Journal  of  progress,  to  be  used  for 
reference  and  as  an  aid  to  the  preceptor  in  planning  the  program's 
currlculm. 

The  training  program  will  be  Individually  adapted,  depending  on  the 
trainee's  prior  knowledge  and  experience  In  health  care  and/or  business 
administration.    Planned  conferences  and  open  comnunlcatlon  pat'-ems  will  be 
established  betvfeen  trainee  and  preceptor,  in  order  to  promote  an  atmosphere 
of  questioning  and  learning.    At  the  conclusion  of  specified  stages  of 
training,  the  preceptor  will  prepare  an  evaluation  of  the  traliiee's 
performance,  to  be  shared  and  discusswl  with  him,  at  which  time  further 
specific  objectives  will  be  provided  as  a  basis  for  assessment. 


560 


STATEMEtr  OF  NATIONAL  ASSOCIATION  OF  SOCI^  WORKERS,  INC. 

The  National  Association  of  Social  Workers  (NASW)  represents 
105,000  members  and  Is  oeuicated  to  Improving  social  conditions 
and  the  lives  of  Individuals  and  families  in  this  country.  As 
such,  NASW  Is  supportive  of  consideration  being  given  by 
Chairman  Waxman  of  the  Health  and  Environment  Subcontaittee  and 
by  others  in  the  100th  Congress  to  Improve  the  quality  of  care 
provided  to  nursing  home  residents.    Our  testimony  is  focused  on 
the  psychosocial  needs  of  nursing  heme  residents  and  overcoming 
barriers  to  meeting  those  needs.    NASW  Is  particularly  pleased 
that  HR.  2270,  the  **Medlcald  Nursing  Home  Quality  Care  Amendments 
of  1987**,  recognizes  the  importance  of  nursing  hcxnes  meeting 
residents*  mental  anA  psychosocial  needs,  needs  that  are  some- 
times Inadequately  addressed  In  Ion?.- term  c^re  facilities. 

Individuals  living  In  nursing  homes  face  a  variety  of  emotional 
and  social  stresses  which  affect  their  quality  of  life  and  their 
Ability  to  function  at  an  optimal  level.    These  psychosocial 
stresses  may  Interfere  with  the  resident *s  medical  treatment 
plan.    Separation  from  family  and  other  loved  ones,  a  radically 
altered  personal  living  situation,  isolation  from  comminlty 
resources,  financial  stress,  an  £:llen  living  dnvlronr.ient, 
and  eri.jtional  or  mental  problems  that  sometimes  accompany 
the  aging  process  Itself  are  just  some  of  the  realities 
with  which  they  must  contend.    It  Is  estimated  that  close  to  two- 
thirds  of  all  nurslna  home  residents  have  a  diagnosed  mental  dis- 
order.   With  hospitals  discharging  patients  **slcker  and  sooner'* 
to  comply  with  DRG  regulations,  more  individuals  with  greater 
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roecical  and  p«5ycho8ocial  needs  find  the*T»selves  looking  to  long- 
term  care  facilities  as  alternative  living  sitr.dtions. 

SOCIAL  WORK  SERVICES  IN  TOE  NURSING  H0M3 

T  ^  role  of  the  social  worker  in  a  nursing  hosne  is  to  provide 
services  designed  to  identify  and  meet  the  social  and  emotional 
needs  of  each  resident;  to  assist  each  resident  and  their  family 
to  adjust  to  the  effects  of  their  illness  or  disability, 
treatment,  and  stay  in  the  facility;  to  maintain  or  establish  ap- 
propriate linkages  for  residents  to  conmunity  social  and  health 
resources;  and  to  assure  adequate  discharge  planning.  Specific 
social  work  service  functions  in  &  nursing  home  gensrally 
include,  but  are  not  limited  to: 

o     direct  counseling  services  to  residents, 

families  and  groups  at  the  time  of 

admission  and  throughout  the  pl&cement 

as  required; 
o  advocacy; 

o     conmunity  liaison  and  linkage  to  services; 
o     development  of  a  therapeutic  environment 

*n  the  facility; 
o     consultation  to  members  of  the  health  care 

team; 

o  working  with  resident  and/or  funily  councils; 
o     securing  resources  Attd  working  with  community 

volunteers  and  oth*^r  conmunity  agencies  and 

organisations ; 
o     participation  in  policy  development  and 

program  planning; 
o     discharge  plan:iing. 

Social  work  services  can  offer  an  improved  quality  of  life  for 
r  tidents  and  can  contribute  to  a  facility's  v'ork  to  contain 
costs.    "Qualified  social  workers  deliver  social  services  in  a 
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manner  that  is  effective  for  residents  and  that,  in  the  long  run, 
is  also  cost  effective,"  according  to  Jenean  Erickson,  Admin- 
inistralor  of  the  Yorkshire  Manor  Nursing  Home  in  Minneapolis, 
Minnesota.    Ms.  j^rickson,  a  nurse  by  training,  employs  pro- 
fessional social  workers  to  deliver  social  services  in  her 
facility. 

Dftta  suggest  that  people  under  emotic*  1  stresses  ar  higher 
users  of  medical  treatment  *^han  others,    s^^cial  workers  in 
nursing  koines  are  in  critical  positions  ^o  help  ease  those 
emotional  stresses  and  thereby,  reduce  medical  costs.    As  an 
American  Psychological  Association  suninary  of  a  Kaiser- 
Permanente  study  (Cunnings  and  VandenBos,  1981,  Health 
Policy  Quarterly^  p.  1^  reports: 


A  series  of  studies  have  been  conducted  since 
the  inception  of  mental  health  care  coverage, 
and  all  concluded  that  psychological  intervention 
can  Le  cost  effective  by  saving  on  medical  costs 
and  therapeutically  effective. 


URREWT  BARRIERS  TO  TIffi  EFFECT'^VE  DELIVERY  OP  SOCIAL  SSRVICES 

Despite  the  critical  need  for  the  effective  delivery  of  social 
work  services  in  nureing  homes,  a  large  number  ^f  lesidents  are 
not  receiving  those  services.    The  major  obstacle  is  the  lack 
strong  requirements.    The  result  as  documented  by  the  institute 
of  Medicine's  1986  Report  Improving  the  Quality  of  Care  *n 
Nursing  Homes,  is  uneven  and  inadequate  availability  of  social 
services. 
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The  current  social  service  condition  of  participation  for  a 
skilled  nursing  facility  allows  the  facility  to  either  refer 
patients  in  need  of  social  services  to  outside  social  agencies  or 
to  offer  the  services  in  the  nursing  home.    If  services  are 
offered  in  the  nursing  home,  a  designated  staff  person  is  respwn- 
sibls  for  social  services.    The  designe.  is  required  only  to 
consult  with  a  qualified  social  worker  or  social  agency.  The 
Institute  of  Medicine's  report  found: 


Reliance  on  this  weak  requirement  has  produced 
uneven  results  at  best,    studies  in  various 
parts  of  the  country  show  that  many  facilities 
have  a  bare  minimum  of  social  services — that 
is,  they  hire  an  MSW  for  4  hours  per  month  of 
consultation  and  appoir**  'lesignees  who  are 
less  than  full-time  and    -ive  little  pro- 
fessional or  even  general  education. 
Studies  of  the  consultant  role  have  shown  how 
difficult  it  is  for  a  nursing  home  consultant 
to  design  a  social  work  program,  develop 
procedures  for  a  socially  and  psychologically 
sensitive  environment,  train  and  supervise 
service  designees,  and  design  and  conduct 
in-service  training  for  all  nursing  hone  staff, 
given  the  minimal  time  allotted  to  their  role 
and  their  neglxgible  authority  as  a  consultant. 


The  state  of  Texas  Long  Terra  Care  Coordinating  Council  for  the 
Elderly  (comprised  of  representativer  of  the  nursing  home 
industry,  consumers,  educators  and  Texas  Department  of  Health 
staff,)  concurred  in  their  March  25,  1987  issue  paper.  Social 
and  Bnotional  Weeds  of  Residents  of  Texas  Nursing  Homes,  that 
social  services  staffing  patterns  are  often  inadequate.  After 
reviewing  social  work  treatment  concepts  in  nursing  homes,  they 
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It  is  also  clear  that,  when  considered 

in  the  context  of  Texas  nursing  homes, 

most  models  cannot  be  fully  articulated 

due  to  parsimonious  funding  and  the  lacX 

of  qualified  professional  staff,  without 

qualified  staff's  knowledge  and  skills 

in  treatment  pirogram  design  and  delivery, 

a  limited  repertoire  of  approaches,  the 

proverbial  activities  of  bingo,  Bible, 

and  birthday  parties,  are  offered  to 

the  many  and  slightly  enriched,  but  still 

meager  treatment  menu  consisting  primarily 

of  psychotropic  medications  is  offered  to  the  few 

with  extreme  behavior  problems  or  strident  needs. 

The  exception  may  be  the  situation  that  obtains  in 

a  small  number  of  non-profit  nursing  homes  that 

employ  sufficient,  qualified  social  service  staff. 


RECOHMENDATIONS 


To  eliminate  barriers  to  the  effective  delivery  of  social  work 
services  in  nursing  homes  in  order  to  enhance  quality  of  life  for 
residents,  in  a  cost  effective  iinanner,  NASW  recommends  that: 
o     Each  long-term  care  facility  with  80  beds  or 

more  be  required  to  employ  at  least  one  full-time 
professionally  qualified  social  worker  per  80  beds 
to  assure  the  provision  of  appropriate  social 
ser  ices. 

o     Each  long-term  care  facility  provide  social  services 
which  include  at  least:    planning  for  preadmission  and 
discharge;  providing  psychosocial  assessment  at  period 
intervals;  care  planning;  counseling  and  other 
psychotherapeutic  services;  developing  md  utilizing 
community  resources  (care  coordination);  assisting  in 
the  preservation  of  family  and  other  social 
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relationships;  promoting  visitation  to  residents; 
maintaining  community  ties;  worKin^j  with  other  nursing 
home  staff  to  facilitate  residents'  adjustment  to  the 
facility  advocating  for  residents'  rights;  and  promoting 
understanding  of  each  resident  as  an  individual. 

CONCLUSION 


NASW  coiwnends  Representatives  Dingell  and  Waxman  and  their 
colleague^  for  th«ir  worX  to  improve  the  quality  of  care  in 
nursing  homes.    It  is  essential,  as  included  in  HR  2270, 
that  nurainj  homes  use  qualified  providers  for  delivering 
social  services  to  meet  physical,,  menta) ,  and  psychosocial  needs 
of  each  resident  and  that  meeting  those  needs  be  a  requirement 
for  each  facility.    The  use  of  qualified  personnel  can  mean  the 
difference  between  quality  and  inadequate  social  services  for 
nursing  home  residents.    For  this  reason  social  workers  urge 
Congress  to  pass  legislation  that  ensures  that  residents' 
psychosocial  needs  are  addressed  by  professional  social  workers, 
not  untrained  social  services  -'designees."    Improvements  such 
as  these  are  critical  if  we  as  a  society  want  to  see  all 
individuals  in  nursing  homes  actually  receive  the  quality 
care  they  deserve. 
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STATEMENT  OF 
FORMER  CONGRESSMAN  JAMES  ROOSEVELT 
CHAIRMAN 
NATIONAL  COMMITTEE 
TO  PRESERVE  SOCIAL  SECURITY  AND  MEDICARE 
Mr.  Chairmar,  ray  name  is  James  Roosevelt  and  I  a.a  the 
Chairman  of  the  National  Committee  to  preserve  Social  Security 
and  Medicare.     In  that  capacity,  I  represent  more  than  four 
million  members,  most  of  whom  are  age  o5  and  older.    Over  the 
last  few  years,  I  have  received  hundreds  of  letters  from  seniors 
documenting  nursing  home  abuses  and  calling  for  nursing  home 
reform.    Today  I  am  releasing  a  report.  Please  Don't  Publish  My 

liHii  A  Call  for  Nursing  Home  Reform,  which  is  based  on  these 

letters  from  relatives  and  friends  of  nursing  home  residents, 
residents  themselves  and  a  few  former  and  present  nursing  home 
employees. 

Nursing  home  residents  are  one  or  the  most  vulnerable 
segments  of  our  society.      That  is  why  members  so  often  begged  us 
not  to  publish  their  names,  for  fear  of  retaliation.  Many 
members  expressed  helplessness,  hopelessness  and  bitterness.  One 
woman,  referring  to  her  sister,  writes,  "She  was  let  out  to  come 
home,  at  her  own  request,  and  committed  suicide  rather  than  go 
bark.    I  plan  to  do  the  same  thing  when  my  time  comes."  Another 
simply  wrote,  "I,  too,  will  end  it  all  before  I  go  back  to  one." 

A  Woodland  Hills,  California,  woman  wrote  a  list  of  nine 
cases  of  neglect  and  abuse  that  her  husband  had  suffered  In  a 
nursing  home.    For  example,  "The  aide  taking  care  of  him  punched 
him  on  the  head  (where  it  wouldn't  show)  because  the  aide  .assumed 
my  husband  had  removed  his  catheter  and  now  the  aide  had  to 
change  the  bed."    Another  example:  "My  husband  could  not  feed 
himself  due  to  paralysis  from  a  stroke;  the  aide  shoved  food  into 
his  mouth  so  fast  my  husband  couldn't  swallow  or  chew  it,  and 
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after  choking  several  times,  refused  to  eat." 

The  humanity  of  our  society  will  be  judged  by  the  way  we 
treat  the  most  vulnerable  in  our  society.    Ov^r  l.S  million 
seniors  currently  reside  in  nursing  homes.    While  this  is  only  5 
percent  of  older  Americans,  20  percent  of  older  Americans  are  at 
risk  of  needing  nursing  home  car^  sometime  before  they  die.  The 
burden  of  care  has  overwhelmed  the  private  capacity  of  families 
to  care  for  their  loved  cnes  at  home  or  to  pay  for  nursing  home 
care.    Society  must  help  with  this  burden.    And  to  the  extent 
that  government  pays  for  nursing  home  care,  it  has  the 
responsibility  to  guarantee  a  high  quality  of  nursing  home  care. 

Unfortunately,  the  federal  government  has  neglected  its 
responsibility  to  ensure  that  nursing  home  residents  receive 
quality  care.     The  government  has  been  reluctant  to  use  all  of 
its  possible  weapons,  especially  effective  enforcement 
measures.    Except  for  an  underfunded  ombudsman  program,  the 
government  has  given  senior  citizens  and  their  families  little 
assistance  in  finding  a  good  nursing  home  and  protecting  their 
rights.     It  almost  appears  that  Medicaid  and  Medicare  condone 
neglect  and  abuse  in  our  nation's  nursing  homes. 

In  response  to  the  concerns  raise^  by  our  members,  the 
National  Committee  developed  a  five  point  plan  calling  for: 

1)  strong  federal  penalties; 

2)  quality  of  care  surveys; 

3)  effective  training  of  nursing  home  personnel; 

4)  a  stronger  Long-Term  Care  Ombudsman  Program;  and 
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5)  a  rating  system  to  help  consuaers  select  a  good  facility. 

These  five  points  offer  a  broad  outline  to  revamp  the  nursing 
home  industry  in  a  Wby  that  would  be  more  responsive  to  the  ne-ds 
of  residents  and  their  families.    Last  year,  you  heard  from  tens 
of  thousands  of  National  Committee  members  who  wrote  to  Congress 
asking  for  support  of  our  five  point  plan. 

The  Institute  of  Medicine  last  year  released  a  report, 
Improving  >he  Quality  of  Care  in  Nursing  Homes.      he  report 
confirms  widespread  nursing  home  abuses  and  makes  a  number  of 
recommendations  for  nursing  home  reform,    loo  often,  however, 
government-sponsored  reports  gather  dust  and  no  one  takes 
action.    National  Committee  members  are  committed  to  seeing  that 
this  does  not  happen. 

In  addition  to  the  National  Committee's  five  point  plan,  we 
have  collaborated  with  the  National  Citizen's  Coalition  for 
Nursing  Home  Reform  and  other  national  organizations  in  the 
development  of  12  position  papers  primarily  based  on 
recommendations  from  the  Institute  of  Medicine  study.  We 
presented  these  recommendations  to  Congress  in  a  press  conference 
last  month.    These  position  papers  more  fully  detail  our 
legislative  recommendations  and  advocate  a  prohibition  of 
discrimination  against  Medicaid  patients  and  the  promotion  of 
social  and  mental  health  services.    We  urge  you  to  implement 
these  recommendations. 

I  know,  Mx.  Chairman,  that  you  care  deeply  about  the  health 
and  welfare  of  America'',  senior  citizens  and  we  particularly 
commend  you  for  your  efforts  to  improve  nursing  home 
conditions.    We  support  H.R.  2270,  legislation  which  you 
introduced  with  Chairman  Dlngell,  Congressman  Stark  and 
Congressman  Pepper.     I  hope  that  other  Members  of  Congress  will 
support  your  legislation  to  ensure  that  the  care  that  the  frail 
elderly  receive  in  nursing  homes  will  be  of  the  highest 
quality.    With  a  doubling  of  the  nursing  home  population  in  the 
next  twenty  years,  the  problem  will  only  grow  worse,  unless 
Congress  acts  now. 
Thank  you. 
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PLEASE  DON'T  POBLISIi  MY  NAME:    A  CALL  FOR  NURSING  HOME  REFORM 


One  of  the  most  vulnerable  and  powerless  segments  of 
American  society  is  the  1.5  million  older  Americans  who  now  live 
in  nursing  homes.  One-third  of  this  population  group  is  over  85 
years  old.  Two- thirds  of  these  residents  either  entered  the 
nursing  home  as  welfare  r*  ipieitts  or  now  receive  welfare  because 
the  cost  of  nursing  home  care  has  bankrupted  them.  N  le  out  of 
ten  are  widowed,  divorced  or  never  married.  Half  of  these 
residents  have  Alzheimer's  disease  and  'lalf  have  either  heart 
disease,  hypertension,  and/or  arthritis.  Most  have  multiple 
chronic  illnesses.^ 

In  September,  1985,  the  House  Select  Committee  on  Aging's 
Subcommittee  on  Health  and  Long-term  Care  found  that  the  rights 
of  most  nursing  home  patients  are  violated  daily.  The 
Subcommittee  also  found  that  75  percent  may  be  denied  the  basic 
right  to  complain  and  seek  redress  of  grievances  without  fear  of 
retribution,  while  70  percent  may  be  denied  the  right  to  make 
choices  about  what  and  when  to  eat  and  when  to  sleep  and  when  to 
wake.  Also,  45  percent  may  be  denied  the  right  to  maintain 
personal  possessions,  35  percent  may  be  *  denied  adequate  and 
appropriate  medical  and  nursing  care,  and  15  percent  may  be 
subjected  to  physical  and  sexual  abuse. ^ 

Of  the  15,000  nursing  homes  presently  in  operation,  one- 
third  are  substandard^  and  10  to  15  percent  offer  care  which  is 
chronically  substandard.^  In  spite  of  this,  only  32  of  these 
15,000  homes  were  closed  in  1984  because  of  violations  of  federal 
certification  standards.  Most  of  those  reopened  within  weeks. 
In  fiscal  year  1987  the  federal  government  will  spend  only 
approximately  0.5  percent  of  its  nursing  home  budget  on 
enforcement  of  federal  certification  standards.^ 
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MEMBER  SlfRVBY  PROJECT 


In  an  effort  to  gain  detailed  information  on  the  state  of 
nursing  homes,  James  Roosevelt  chairman  of  the  National 
Committee  to  Preserve  Social  Security  and  Medicare,  requested 
National  Committee  members  to  describe,  in  writing,  first-hand 
experiences  of  nursing  home  abuse.  Hundreds  of  members  from  all 
parts  of  the  country  responded.  Most  of  the  respondents  were 
relatives  of  nursing  home  residents,  although  some  actual 
residents  also  responded  (as  did  some  former  and  present  nursing 
home  employees). 

Excerpts  from  the  letters  will  be  used  freely,  but 
selectively,  in  this  report.  The  reader,  no  doubt,  will  find 
these  letters  unpleasant,  even  shocking  and  perhaps  depressing. 
However,  the  purpose  of  using  these  letters  is  to  put  a  human 
face  on  a  problem  which  has  too  often  been  sanitized  by  the 
sterile  jargon  of  academic  reports  and  Congressional 
resolutions.  There  is,  of  course,  a  great  need  for  such  reports 
but  an  even  greater  need  fo:  Congressional  action.  This  report 
is  a  call  for  action,  by  highlighting  the  human  side  of  the 
issue. 

From  these  letters  one  clear  and  uniform  impression 
emerged:  The  quality  of  care  provided  in  nursing  homes  is  often 
poorest  in  areas  of  basic  and  reasonable  human  needs  needs 
which  can  be  met  simply  through  the  exercise  of  common  courtesy 
and    greater    attention    to    detail    on    the    part    of    staff.  For 
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instance,  resporidents  often  complained  of  such  things  as  not 
being  able  to  reach  drinking  water,  room  temperature  being  too 
hot  or  too  cold,  or  a  radio  played  in  spite  of  constant  requests 
that  it  be  turned  off. 

The  friend  of  one  nursing  home  resident  writes,  "They  (the 
patiencs)  weren't  given  a  carafe  of  cold  water,  even  on  a  hot 
summer  'lay,  because  they  got  something  to  drink  with  their 
meals.  Our  little  friend  was  treated  roughly  and  told  she  was  a 
cry  baby  and  a  pest."  One  nursing  hotne  resident  writes 
indignantly,  "I  am  94  years  old,  a  resident  'inF.ate'  in  a  nursing 
home.  (I  f;et)  inadequate  nutrition  because  of  lack  of 
interest.  I  require  soft  bland  foods.  I  get  chicken  legs,  which 
I  can't  eat  because  of  lack  of  teeth  and  sore  mcuth,  gums  and 
tongue.    Sometimes  (I  eat)  almost  nothing." 

Upon  reading  these  letters  one  cannol  help  being  struck  by 
the  unmistakable  sense  of  helplessness,  hopelessness  and 
bitterness  on  the  part  o£  nursing  home  residents  and  their 
families.  This  is  poignantly  reflected  by  the  number  of  times 
our  members  requested,  "Piease  don't  publish  my  name."  They  went 
on  to  explain,  "I  may  have  to  go  there  someday  too"  or  "They  know 
me  .   .   .  and  Mother  will  suffer."^ 

The  frequenc  and  poignancy  of  this  request  lends  a  certain 
urgency  to  the  call  for  action  from  our  members.  Even  more 
urgent  is  the  call  reinforced  by  l3ttcrs  which  mention  suicide. 
One  member,  referring  to  her  siste^,  writes,  "She  was  let  out  to 
come  home,  at  ber  own  request,  and  committed  suicide  rather  than 
go   back.       I    plan   to    do    the    same    thing   when   my   time  comes." 
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Another  respondent  simply  states,  "I,  too,  will  end  it  all  before 
I  go  back  to  one." 

There  are  other,  more  general,  characteristics  of  nursing 
hone  life  which  emerge  from  these  letters.  One  characteristic  is 
that  those  who  i,eed  the  most  care,  ironically,  often  receive  the 
least  amount  of  attention.  The  ever  present  despair  in  these 
letters  is  understandable  when  basic  needs  and  reasonable 
requests  go  unattended. 

One  letter  states  matter-of-f actly,  "I  can't  think  of 
anything  worse  than  having  a  'nature'  call  and  no  one  coming  to 
assist.  Then  when  the  'worst'  happens,  having  to  lie  in  my  own 
waste  for  hours.  Also  these  poor  souls  are  tied  in  wheel  chairs 
from  morning  until  night  and  must  sit  in  their  own  waste  and 
sleep  in  a  very  uncomfoi table  position." 

Judging  from  the  letters,  it  is  not  uncommon  for  pati<:  its  to 
receive  as  much  or  more  attention  from  family  members  than  from 
the  nursing  home's  staff.  A  respondent  from  Texas  writes,  "I 
furnish  my  wife  soap,  lotion,  shai^.^oo,  and  more  than  half  her 
food.  I  spend  no  less  than  six  hours  a  day  with  her.  I  feed  her 
and  give  her  therapy  (arms,  legs,  etc.).  I  have  fed  her  three 
meals  a  day  most  of  the  last  three  years. "'^ 

Another  respondent,  who  says  she  now  has  a  "horror"  of  being 
placed  m  a  nursing  home  after  seeing  the  way  her  mother  was 
treated  in  one,  writes,  "I  can't  imagine  what  c^re  she'd  gotten 
if  I  nadn't  come  every  day  until  6  p.m."  Later  in  the  same 
letter  she  writes,  "She  was  in  constant  pain,  but  would  run  out 
of  her  pain  pills.  I  had  to  carry  some  in  my  nn-se  and  often 
times  would  have  to  call  the  doctor  and  get  them  my>elf." 
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The  more  common  health-related  complaints  concern  bed  sor^^s, 
dehydration,  and  lack  of  exercise.  Not  surprisingly,  the  more 
common  complaints  of  a  non  health-related  nature  are  of  staff 
indifference  and  lack  of  expertise.  Still  another  complaint  is 
that  stealing,  primarily  by  staff  but  also  by  other  patients,  is 
common. 

Not  all  nursipg  homes  provide  inadequate  care;   in  fact,  so 
hopes  provide  excellent  care.^    The  ones  which  provide  excellent 
care,   however,    are   the   exception,    not   the   rule,   and  frequently 
they  will  not  accept  Medicaid  patients. 

In  response  to  the  concerns  of  our  members,  as  illustrated 
by  their  letters,  the  National  Committee  proposes  a  five-point 
plan  to  help  meet  the  needs  o^  nursing  home  residents.  Each  of 
these  five  points  concerns  a  specific  area  of  nursing  home 
operation,  which  is  in  urgent  need  of  reform.  In  its  entirety, 
the  five  point  plan,  if  implemented,  would  constitute  a  major 
revamping  of  the  nursing  home  industry  in  a  way  that  would  make 
it  more  responsive  to  the  needs  of  re«id''nts  and  their 
families.  National  Committee  members  highlight  with  examples  why 
each  of  these  points  is  important  to  a  comprehensive  nursing  home 
reforn  plan.  The  National  Committee  considers  these  five  points 
to  be  broad  standards  by  which  nursing  home  reform  should  be 
judged. 


1.  INITIATE  QUALITY  OF  CARE  SURVEYS,  INSTEAD  OF  JUST 
COUNTING  NUMBERS  OF  STAFF  AND  KINDS  OF  FACILITIES. 

2.  IMPOSE  FEDERAL  PENALTIES  WITH  REAL  TEETH  IN  THEM  TO 
FORCE  NURSING  HOMES  TO  CORRECT  ABUSES. 

3.  REQUIRE  EFFECTIVE  TRAINING  OF  NURSING  HOME 
PERSONNEL  AND  REGULATORS. 

4.  STRENGTHEN  THE  OMBUDSMAN  PROGRAM  TO  HELP  RESIDENTS, 
FAMILY  OR  FRIENDS  CORRECT  ABUSES  IMMEDIATELY 
WITHOUT  FEAR  OF  RETALIATION- 

5.  INST:rUTE  A  RATING  SYSTEM  TO  HELP  THE  ELDERLY 
LHOOSE  A  GOOD  NURSING  HOME. 


FIVE-POINT  PLAN 
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INITIATE    QUALITY    OF    CARE    SURVEYS,    INSTEAD    OF    JUST  COUNTING 
NUMBERS  OF  STAFF  AND  KINDS  OF  FACILITIES: 


"When  they  are  expecting  the  state  people,  they  have 
everything  cleaned  and  get  rid  of  the  odor." 

-  Daughter  of  a 
nursing  home  resident 

Unlike  survey  and  certification  regulations  of  the  past,  the 
focus  of  any  future  government  survey  process  should  be  on 
evaluating  the  quality  of  services  actually  provided,  not  simply 
estimating  the  facility's  capacity  to  provide  required 
services.  Without  an  adequate  evaluation  of  the  quality  of  care 
actually  being  delivered,  it  would  be  impossible  or  useless  to 
iaplenent  any  nursing  home  reform  plan. 

One  respondent  offers  a  possible  solution:  "Inspectors 
should  go  to  those  nursing  homes  -  pose  as  a  relative  and  check 
around  and  spend  an  hour  or  so  with  someone.  Press  the  button  on 
the  bed  and  see  how  long  it  takes  for  a  nurse  to  come  m. 
They'll  learn  a  lot  in  a  short  time."  Alternatively,  inspectors 
could  l;a.-n  a  great  deal  about  the  quality  of  care  simply  by 
listening  to  the  nursing  home  patients  and  family  members,  just 
as  the  National  Committee  has  learned  a  great  deal  through  its 
member  project. 

As  noted  above,  many  of  the  letters  the  National  Committee 
received  from  its  members  exhibited  an  unmistakable  bittemss. 
This  bitterness  was  sometimes  caused  by  the  inadequacy  of  the 
inspection  system  in  the  nursing  home  industry.  One  reason  cited 
for  inadequate  inspections  is  that  nursing  homss  frequently 
receive  advauce  notice.  One  respondent  writes,  indignantly,  "Why 
should  a  home  be  notified  that  an  inspection  is  coming''  They  say 
they  don't  know  when  the  state  will  com;.  But  believe  me  if  you 
could  see  the  cleaning  going  on  a  few  days  before  an  inspection, 
you  would  know  better." 

Quality  of  care  should  be  measured  through  a  standardized 
assessment  tool  which  focuses  on  key  quality  indicators.  This 
tool  should  be  developed  by  the  Health  Care  Financing 
Administration  (HCFA).  Surveyor  qualifications  should  be 
determined  by  federal  guidelines  and  there  should  be  an  increased 
federal  role  in  the  training  of  personnel  who  will  administer  the 
surveys.  There  should  also  be  increased  federal  involvement  in 
the  inspection  process.  Also»  the  Medicare  and  Medicaid  survey 
and  certification  process  requirements  should  be  combined. 
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IMPOSB  FBDBRAL  PENALTIES  WITH  R£AL  TEETH  IN  THEM  TO  FORCE  NURSING 
HOMES  TO  CORRECT  ABUSES: 

'*In  our  area  man/  people  have  tried  to  better  conditions  at 
our  local  nursing  home,  but  to  no  avail." 


Many  of  the  respondents  in  our  survey  expressed 
disillusionment  at  the  government's  ineffectiveness  in  monitoring 
nursing  homes.  This  disillusionment  was  often  expressed  by 
citing  the  many  contributions  they  had  made  to  society  throughout 
their  lives  as  workers,  taxpayers  and  soldiers.  In  general, 
respondents  could  not  believe  that  the  federal  government  spends 
billions  of  dollars  on  nursing  homes  through  Medicare  and 
Medicaid)  yet  gets  such  a  small  return  on  its  investment  in  terms 
of  quality  of  care.  One  respondent  wrote,  "It  is  your  tax  money 
and  mine,  Mr.  Roosevelt>  that  is  paying  for  this  treatment  of  our 
sick  and  elderly.  Right  here  in  our  own  country  are  the  most 
neglected  and  abused  people  in  the  world  and  we  are  condoning  it 
through  government  funds." 

At  present,  nursing  homes  have  little  incentive  to  change 
their  "business  as  usual"  attitude  because  the  federal  government 
fails  to  effectively  enforce  the  standards  already  set  forth  in 
the    law.       In    addition,    it    is    clear    additional    sanctions  are 


-  Friend  of 

nursing  home  residents 
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necessary.  On«  sanction  which  would  effectively  ,otivate  nursing 
ho.e  operators  to  .ake  immediate  corrections  of  deficiencies  .s 
the  ^.position  of  evil  f.nes  within  a  week  of  the  discovery  of  a 
deficiency.  The  a«ount  of  the  fine  would  depend  on  the  nature  of 
the  deficiency  but  the  nursing  hon>e  would  be  required  to  pay  it 
w.  hln  five  working  days.  ,f.  upon  appeal,  the  fine  .s 
determined  to  be  unwarranted,  the  n>o,.ey  would  be  .et.-rned  to  the 
operator.  Fines  imposed  at  the  ti»e  of  .nfract.cn  not  only 
correct  the  def.ciency.    they  also  greatly  reduce  the  chance  of 


recurrence. 


The  ti«e  factor  is  an  important  feature  of  effective 
enforcement  and  applies  to  other  sanctions  as  well.  A  case  .n 
po.nt  is  the  recently  implemented  govj-nment  sanction  which  bans 
new  ad.issions  until  the  substandard  care  is  improved.  This 
sanct.on  does  not  give  a  nursing  home  incentive  to  maintain  high 
qual.ty  of  care  because  the  nursing  home  is  given  several  months 
to  correct  the  problems  before  .he  ban  on  adm.ssions  .s 
implemented.  Consequently,  this  sanction  does  not  insure  that 
the  .aprovements  are  e.ther  .mmediate  or  permanent. 

The  National  Committee  supports  a  ban  on  admissions  to 
nurs.ng  homes  that  provide  substandard  care,  but  feels  the  b,n 
would  be  more  effective  if  implemented  much  quicker  after  the 
t.me  an  infraction  is  cited.  As  with  the  case  of  evil  fines 
imposed  with.n  a  week  of  when  the  deficiency  is  found,  the  burden 
of  responsib.l.ty  to  prove  that  the  care  meets  the  standards  i.e. 
with  the  nursing  homes. 

Another  sanction  supported  by  the  National  Committee  is 
placing  ,  nursing  home  in  receivership  when  chronic  substandard 
care  .s  exposed.  In  the  past,  the  only  recourse  open  to  the 
government  in  its  efforts  to  insure  high  quality  care  was  closing 
the  home.  This  was  rarely  done  because  it  would  force  the 
res.dents  to  f.nd  a  new  home.  Placing  a  nursing  home  .n  a 
overnment-managed  receiversh.p.  however,  would  strengthen  the 
government's  enforcement  efforts  without  making  patients  suffer. 

These  sanctions  could  be  imposed  separately  or 
s.multaneously.  as  the  situation  dictates.     They  would  sh.ft  the 

ZZTT''/"'  ""'^'^^  -ome  and 

would,  therefore,  prov.de  nu-sing  homes  with  more  incentive  to 
Change  the.r  "business  as  usual"  att.tude.  It  may  also  be 
necessary  for  the  federal  government  to  more  closely  monitor  the 
performance  of  state  agenc.es  wh.ch  perform  the  nurs.ng  home 
surveys  and  levy  the  sanctions. 
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require   effective   training   of   wursing  home  personnel  and 
regulators: 

"Employees  not  properly  trained  to  handle  patients  with  a 
mechanical  lift  dropped  her  twice  -  once  from  almost  three 
feet,  heid  first  on  the  tile  floor.  It  took  three  stitches 
to  close  the  burrted  scalp.  The  other  time,  I  :>aw  it  coming 
and  threw  my  arras  and  legs  under  her  to  break  the  fall." 


Quality  of  nursing  home  care  depends  on  corapetent  and  caring 
personnel.  Too  many  respondents  said  they  suffered  from  the 
inexj^v  rience  and  neglect  of  nursing  home  p*»rionnel.  One  woman 
descr iLed  her  father ' s  si tuat  ion:  "He  took  Val lum  for  his 
nerves.  I  would  ask  the  nurse  to  give  him  one,  but  the  nurse 
would  laugh  and  say  she  was  going  to  take  one  first.  He  never 
got  one.  He  would  beg  for  water  at  night,  but  received  no  water 
till  we  visited.     He  was  getting  worse  instead  of  better." 

The  vast  majority  of  care  given  in  nursing  homes  is  given  by 
nurses'  aides. ^  Yet,  a  qualifying  examination  for  nurses'  aides 
is  required  in  only  17  states.  This  deplorable  situation  can 
only  be  rectified  by  establishing  a  comprehensive  and  mandatory 
training  program,  wit  .  guidelines,  curricula,  and  requirements 
designed  by  the  federal  government.  This  would  insure  uniform 
implementation  throughout  the  states. 

Our  members  proved  themselves  to  be  very  astute  in 
understanding  what  the  problems  are  in  training  corapetent  nurses' 
aides.  As  one  member  writes,  "I  know  these  aides  get  minimum 
wages.  As  soon  as  they  find  something  better,  they  leave.  These 
aides  are  the  contacts  with  these  poor  souls  -  yet  there  are 
always  new  faces,  instead  of  familiar,  caring  ones."  In  general, 
benefits  are  equally  unattractive;  the  job  is  held  in  low  esteem, 
there  is  very  limited  career  mobility,  and  the  work  itself  is 
very  difficult.  In  order  to  create  incentives  for  people  to 
become  nurses'  aides,  the  National  Committee  believes  it  is 
imperative  that  personnel  pol icy ,  'ncluding  wa^es  and  benef i ts , 
be  greatly  upgraded  to  reflect  the  quality  of  work  desired. 

In  order  to  develop  and  implement  an  effectwe  survey  system 
and  to  ensure  the  enforcement  of  strict  penalties  for  violation 
of  certification  standards,  proper  .raining  of  the  personnel 
engaged  in  these  inspection  activities  is  also  essential.  The 
federal  government  must  pay  for  the  full  cost  of  this  training. 


-  Husband  of  a  nursing  home 
resident  (Name  Withheld) 
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SIMHCTHHM  TOE  OMBODSHAN  PROGRAM  TO  HELP  RESIDIOTS     FAMI.v  „. 

l;::.:*""  '  -•""■'^'•-^  -°  ^-^^    t..at  hi™ 

-  Wife  of  a  nursing  home 
resident  (name  withheld 
because,  "I  may  have  to  go 
there  someday  too.") 

Our    members    continually    expressed    frustration    at  their 
inability   to   have   abuses    investi^tPd   .n^  . 
tit^m    «f    ♦u'  investigated   and    corrected.      As  the 

;rr  t/"-  .-..rr-:; 
K.....        r.".  """r:,,"?'-;;"' 

beds  ,  .I.-  lours,  rodents,  no  water,  dirty 

beds    and    clothing,     shortage     of    personnel,     etc.,     wh  n  he 
inspector  overlooks  or  does  not  see  these  conditions'--  10 

critical.  There  are  a  number  of  recon„«e,.dations  which  if 
enacted,  would  strengthen  the  ombudsman  program.  Underl'ying 
these   recommendations,   as  with  the  rernn,m.„^-r  • 

'     ="  tne  recommendations  cited  above, 

IS  the  need  for  increased  involvement  of  the  federal  government 
in  provid  ng    training   and   technical    assistance   for  omb::! 
Eah    ombudsman    must    have    free    and    unhindered    access    to  all 
facilities,    residents,    and   records   deemed  necessary  for  proper 
pa  len    care.     Ombudsman  liability  for  actions  should  be  r 
and  ombudsmen  should  be  able  to  trigger  an  official  investiga  i 
Of  a  nursing  home. 

Also,   nursing   home    residents    should  be   allowed   a  private 

legay  actionable.     Nursing  homes  which  offer  substandard  care 
should  be  held  accountable  for  their  negligence.    There  can  b 
coBpro.ise  on  accountability  a.id  no  substitute  for  it. 
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INSTITUTE    A   RATING   SYSTEM  TO   HELP   THE   ELDERLY   CHOOSE   A  roOD 
NURSING  HOME: 

"Had  I  known  about  the  Nursing  Home  Advocates  and  called  them 
back  in  1985,  I  never  would  have  placed  my  mother  in  your 
care . " 

-  Letter  to  the  administrator 
of  a  nursing  home  that 
provided  substandard  care 

Many  of  our  members  complained  that  they  were  under  the 
mistaken  imprassion  that  the  home  they  placed  their  relatives  in 
was  one  of  the  better  homes  in  their  area.  This  was  a  recurring 
source  of  fr'jstration  among  respondents.  One  letter  begins,  ''My 
husband  was  in  what  was  considered  a  'better'  nursing  home  for 
six  months.  It  was  the  most  miserable  experience  both  of  us  ever 
had.*'  Another  letter  ends,  "I  would  leave  here  but  doubt  if  I 
cculd  better  myself.  I  have  been  told  this  is  the  best  in  the 
city." 

In  his  testimony  before  the  House  Select  Committee  on 
Aging's  Subcommittee  on  Health  and  Long-Term  Care  in  September, 
1985,  Neil  F.  Hartigan,  Attorney  General  of  Illinois,  called  for 
the  establishment  of  a  national  rating  guide  to  help  consumers 
choose  an  adequate  nurs ing  home.  Mr .  Hart igan  told  the 
subcommittee,  "Examples  of  information  to  be  included  in  the 
national  rating  guide  could  be  ths  number  of  license  revocations 
in  each  state,  the  number  of  criminal  prosecutions  for  abuse  and 
neglect,  the  number  of  nursing  homes  fined  for  fraud  and  abuse  of 
government  funds,  the  number  of  Medicaid  fraud  unit  prosecutions 
for  patient  abuse  and  neglect. 

Aside  from  inf ormat ion  about  a  part icular  nursing  home  in 
relation  to  its  legal  history,  a  rating  system  should  provide 
information  on  the  quality  of  care  available  in  the  home.  The 
standardized  assessment  tool  to  be  de/eloped  by  HCFA  could 
provide  the  basis  for  this  part  of  a  rating  system. 

Rating  systems  instituted  in  individual  states  thus  far  have 
met  with  limited  success.  This  has  caused  some  nursing  home 
reform  advocates  to  question  the  feasibility  of  rating  nursing 
homes.  However,  the  National  Committee  believes  that  greater 
success  can  reasonably  be  expected  if  the  rating  system  is 
national  and  uniform.  The  National  Committee  endorses  a  rating 
system  as  a  long-term  goal. 
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CONCLUSION 


The  need  for  effective  and  comprehensive  nursing  home  reform 
Is  critical  and  immediate.  -.e  problem  is  not  solely  an  issue 
for  older  people.  It  affects  all  age  groups.  One  sobering 
demographic  trend  shows  that  the  nursing  home  population  will 
double  in  th-j  next  twenty  years.  Consequently,  unlesc  reforms 
are  made  now.  the  situation  could  only  get  progressively  worse. 
The  Institute  of  Medicine's  (lOM)  report.  The  Quality  of  Care  in 
Nursing  Homes,  is  a  broad  confirmation  of  the  problem.  The 
reform  suggestions  made  in  this  comprehensive  study  generally 
parallel  the  National  Committee's  proposal  and  help  focus 
attention  on  the  issue.  Legislative  activity  at  the  end  of  the 
99th  Longress  is  a  good  omen  for  the  lOOth  Congress.  Reform 
legislation  introduced  by  Representatives  Cliude  Pepper.  Henry 
Waxman.  and  Oly^pia  Snowe.  as  well  as  legislation  introduced  by 
Senators  John  Heinz  and  William  Cohen,  are  good  starting  points 
for  reform  initiatives  in  the  lOOth  Congress. 

The  National  Committee  would  like  tc  see  this  report,  along 
with  the  lOM  study  and  the  legislative  activity  that  has  already 
taken  place,  serve  as  ^  springboaid  for  meaningful  nursing  home 
reform.  Without  action,  the  abuses  will  continue.  The  sad  but 
indisputable  fact  is  that  people  are  dying  of  indifference  and 
neglect  every  day.  Their  only  crime  is  that  they  are  old  and 
unable  to  stop  such  abuses  by  themselves.  The  only  hope  for 
these  people  (and  for  ourselves  if  we  are  unfortunate^  enongh  to 
be  placed  in  a  substandard  nursing  home  in  the  future)  is  that 
their  call  for  help  is  heard  and  acted  upon.  One  respondent 
ended  his  letter  simply.  "Something  just  has  to  be  done." 

It  IS  appropriate  to  end  this  report  by  quoting,  once  again, 
from  one  of  our  member's  letters.  In  this  letter  the  respondent 
said  the  painful  memories  brought  back  by  writing  were  such  that 
it  took  her  a  few  days  just  to  be  able  to  pick  up  a  pen  to 
recount  her  motners'  nursing  home  story.  After  describing  her 
shock  at  finding  that  the  home  she  had  believed  to  be  "cne  of  the 
better  ones"  was  substandard,  she  concluded: 


ERLC 


"Personal  articles  were  stolen  or  used  indiscriminately  by 
anyone  who  was  near.  Often  I  found  my  mother's  hairbrushes, 
which  I  replaced  frequently,  in  a  roommate's  drawer  (who  was 
bedfast)  full  of  different  colored  hair.  Once  when  I  was 
cleaning  her  dentures  I  saw  a  roach  crawling  in  her  denture 
cup.  But  th?y  finally  lost  both  of  her  dentures,  so  she  was 
relegated  tc  oaby  food. 

There's  more,  but  I  can't  bear  to  go  on." 
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f^r  fiscal  year  1987  for  Skilled  Nursing  Facilities  (SNF's) 
and  Intermediate  Care  Facilities  (iCF's)  is  approximately 
$7.5  billion.  Of  that  amount,  approximately  $38  million  will 
be  spent  on  nursing  home  inspection,  which  is  roughly  0.51. 
Aside  from  providing  for  the  actual  annual  inspection  of 
homes  already  in  operation,  the  initial  inspection  of  new 
homes,  and  folloj-u'p  inspections,  this  amount  also  includes 
attendant  costs  of  the  inspection  process.  These  costs 
include  providing  cost-of-living-ad justments  for  the  salaries 
of  the  surveyors,  assuring  that  adequate  staffing  levels  are 
maintained,  and  funding  for  training  courses  for 
attendants.  This  information  was  provided  by  Jeff  Clarke  of 
the  Health  Standards  and  Quality  Bureau  of  the  Health  Care 
Financing  Administration  in  a  telephone  interview  on  Jane  23. 
1986. 

6.  The  name^  of  respondents  who  would  allow  their  names  to  be 
published  are  available  upon  request. 

7.  This  situation  is  particularly  disturbing  when  considering 
the  cost-effectiveness  of  Medicaid  expenditures.  For 
instance,  federal  Medicaid  expenditures  per  nursing  home 
patient  in  SNF's  and  ICF*s  is  approximately  $4,600  annually 
C$7  billion  divided  by  1.5  million  patients).  Looked  at 
another  way,    the  federa""   government,   through  Medicaid,  pays 
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approximately  $20,000,000  per  day  to  SNF's  and  ICF's  ($7 
billion  divided  by  365  daysj.  As  will  be  shown  later  in  this 
report,  our  members  expressed  a  marked  frustration  over  how 
much  is  paid  to  nursing  homes  through  government  funds  and 
the  quality  of  services  that  is  delivered.  As  these  figures 
show,  there  is  a  mathematical  basis  for  this  frustration. 

8.  Three  of  the  letters  we  received  spoke  in  positive  terms 
about  nursing  homes.  The  writer  of  c  .e  letter  warned  against 
using  horror  stories  because  it  tends  to  make  seniors  afraid 
to  consider  using  a  nursing  home  for  themselves  or  a  loved 
one.  We  are  aware  of  this  possibility  and  sjnsitive  to  it. 
Our  intention  is  not  to  scare  anybDdy,  much  less  senior 
citizens.  It  is  to  try  to  generate  Congressional  action,  as 
called  for  by  our  members,  which  will  reform  the  nursing  home 
industry  in  order  to  make  it  more  responsive  to  the  needs  of 
nursing  home  patients  and  their  families. 

The  good  and  excellent  nursinp  hmes  which  consistently 
meet  government  standards  and  ».  '  ^  provide  a  caring  and 
huma  e  environment  for  their  pa*-  acs  should  be  commended. 
Such  homes  are  not  the  subject  ol  tnis  report. 

9.  A  survey  conducted  by  the  National  Citizens'  Coalition  for 
Nursing  Home  Reform  in  1984  of  over  400  nursing  homes 
n-tionally,  found  that  residents  viewed  workers  as  the  most 
important  factor  affecting  nursing  home  care.  According  to 
NCCNHR,  nurses'  aides  provide  90t  of  the  direct  care  nursing 
home  residents  receive.  Nursing  Home  Workers,  a  fact  sheet 
prepared  by  the  National  Citizens'  Coalition  for  Nur'ing  Home 
Reform,  March  1986. 

10.  This  letter  was  accompanied  by  a  letter  sent  to  the  owner  of 
the  nursing  home  where  her  husbard  died.  It  included  a  list 
of  20  substandard  conditions  which  exist  in  the  home  as  well 
as  a  complaint  about  the  indignity  of  receiving  a  bill  for 
her  husband's  car ^  on  the  day  of  his  burial.  She  concluded 
her  letter  to  the  owner  in  the  following  way  "  you  will 
never  have  to  answer  to  me,  any  residenc  or  family  member  for 
the  conditions  you  are  apparently  condoning  at  the 
Nursing  Home,  but  there  is  a  higher  authority  to  which  you 
will  answer  in  some  way." 


11.  Hearing  before  the  Subcommittee  on  Health  and  Long-Term  Care 
of  the  Hous'.  Select  Committee  on  Aging  (September  18,  1985). 
p.  60. 
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\sM)€  i.uujn  of  M(  tilrh  :     ilir\  i  i<  j>fivun  jiul  (  rrniu  <iin>i<  Dtivi  ims 


Tbs  Honcrahle  Henzy  Vtoman 
Qudanan 

Siixxxmittae  on  Keedtxi  and  Ervironnent 
HouM  Oamzce  OODinlttee 
U.S.  House  oC  Reiarveenutivee 
2424  Riybum  Buildir^ 
NBumlDgtcn*  D.  C.  20S15 

Dbbt  Rapresentative  >ta3aiani 

Thft  AMOciaticn  of  Health  PSacUlty  Licansing  and  Oertification  Diroctcre 

trtreeent*  tbs  Individual  state  agecKiee  reBpan«Jble  for  ttas  suzvey  anl 

c  /  -fcf^catiai  of  MBdicare  and  Medicaid  nursing  care  f*icii.itiee.    Fbr  the  past 

^  >r8  we  hove  onpLoyad  prof eeaional  staff  to  Gocxituct  inspecticms  of  tha 
co«xLry»a  MBdicare  and/or  Medicaid  certified  nureing  hunes  in  accordaixx  with 
establiihed  Fbderal  criteria.   Based  on  our  long  exp^risnce  in  this  progran.  we 
wri^oane  this  nwortuUty  to  prwide  written  oanDBRts  on  HR  2270  %*Uch  wc  :«1 
repreeents     tiaeJy,  necesaazy  and  iiaportant  evolmtionaty  step  that  will  give 
a  new  sense  of  direction  and  purpose  for  the  nenner  in  which  we  aswTe  that 
quali*g^  healtli  care  servioen  m  available  to  our  citizens  in  zsed  of  nursing 
hone  sezvices.   Ojr  organization  h  j  participated  in  and  cloeely  followed  the 
activities  of  tl»  Institute  of  Madicine  Ooranittee  that  mde  maiy  of  the 
reoamendaticnB  tliat  are  inoarporated  into  this  House  Itesolution,   *4ule  we 
strongly  endorse  most  of  the  proviaiona  of  this  bill,  we  are  persuaded  that 
oartain  additional  oannants  are  in  order  a«i  are  hereky  offered  for  your 
oonsideration* 

We  siwort  the  concept  relating  to  the  preachdssion  screening  and  review  for 
nentally  Ul  and  nentally  retarded  resic^ts  to  assure  that  they  will  receive 
reasonably  appropriate  placement  in  a  health  care  settiio  oesi^Md  to  meet 
thatr  needs.   Hcwever,  we  strongly  urge  the  Suboamdttee  to  reconsider  the 
discriminatcty  manner  in  vAiich  FTP  would  be  denied  for  certain  services  on 
behalf  of  sudi  persou*.    If  mentally  ill  or  mentally  teuarded  individuals  Med 
certain  active  treatment  services,  we  teel  tnere  should  be  a  federal 
contribution  for  the  provision  of  those  servicee  if  that  individual  otherwise 
qualifies  for  or  r^eeds  the  nursing  servioeB  associated  with  a  nursing  aire 
faculty.    To  further  assist  us  in  the  natter  of  conducting  preaunisaian 
reviews  of  mentally  retarded  and  mentally  ill  individuals,  we  recomenS  that 
the  Secretary  be  retjuired  to  publish  specific  criteria  for  screening  these 
individuals  and  that  there  be  a  sufficient  public  oamEnt  period  on  the 
proposed  criteria  prior  to  their  final  pranulgation. 
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The  Hcnorable  Henry  Weoanan 
tege  2 

»tay  21,  1967 


**  ■wort  the  bill's  intent  to  increase  the  ayailabuity  of  licensed  nursing 
personnel  in  all  nursing  care  facilities.  We  believe  this  course  cl  action  is 
prc^»rly  responsive  to  the  changing  characteristics  of  nursing  hone  adtiissions 
^ected  in  large  part  ky  the  Prospective  Ps^inLnt  Systan  that  governs  htedicare 
ho^tal  reiBtursanent  activities  and,  is  sensitive  to  the  increasingly  liituted 
availability  of  registered  professional  nurses  to  provide  direct  care  eervicee 
in  a  variety  of  healtn  care  aettin^^. 

We  strongly  object  to  the  position  taken  by  the  Healtn  dtr^  Finmcir^ 
AdBdnistration  that  the  majority  of  the  contents  of  the  bill  can  be 
aoouvliahed  without  statutory  changes  but  through  Lhe  Secretary's  authority  to 
pramilgate  regulatiois  beyond  those  already  iicluded  in  the  statute.    Our  past 
^perimoee  hove  demonstrated  a  marked  reluctance  or  unwillingness  on  the  pert 
ot  HCTA  to  iDdertake  timely  regulatory  change  and  our  recent  experience  with 
the  inpl mentation  of  the  new  long  term  care  survey  process  rednfcrces  that 
belief.   We  noted  that  the  new  survey  process  represented  the  greatest  change 
in  the  w^  nursing  hones  are  surveyed  that  hKl  occurred  in  the  last  twwity 
y®*"*  *  drastic  change  was  acocnplished,  via  fiat,  and  wittout  an  open 

pd)lic  oonnent  period  that  provided  the  cpportmity  for  meanir^ul  input.    As  a 
result,  we  are  working  with  a  system  that  is  significantly  flawed  and  has 
recently  been  the  subject  of  an  adverse  detemiinfttion  by  a  federal  court.  Vfe 
believe  that  the  Congress  needs  to  give  the  Secretary  specific  statutory 
direction  in       matter  of  nursing  hone  regulatory  staniarcte.    Siice  HR  2270 
will  be  charting  the  course  for  the  future,  we  feel  that  those  areas  wherein 
the  Secretary  is  charged  to  establish  guidelines,  staixiaitte  and  criteria  must 
only  be  done  through  a  very  open  and  public  process  wterein  public  carmnits  can 
be  sitmitted  and  must  be  oonsidered  before  final  determiratiora  are  macfe.  Vie 
feel  it  most  appropriate  if  such  deteminaticns  arw  mde  through  the  rule 
mki^  process  with  proper  publication  in  the  Foteral  Itegister.    f^lure  to 
prwide  such  a  process  only  invites  the  develcpnent  of  a<ininistrative 

^iveethat  are  not  sensitive  cr  responsive  to  the  many  years  of  e^^enenoe 
that  our  monbers  have  f  run  being  direct,  on-site  surveyors  arei  regulators  cf 
nirsing  care  facilities. 

We  strongly  swart  the  concept  ri  standard  and  extear^  surveys  Tssunii^  that 
suitable  survq^  protoccas  will  .  /e  been  developed.    HoweveFTSSi  are  concerned 
with  the  requiranent  rhat  each  nursing  facility  would  be  s\i3ect  to  an 
unannotroed  standard  survey  no  more  frequently  than  every  niiK  ncnths  arei  no 
less  frequenUy  than  every  15  months.    Itoer  certain  circunstances,  it  may  be 
apprcpriate,  based  upon  inf  onretion  Known  tc  the  state  survey  agency,  to  do  an 
^'MTsnaxiced  surv^  earlier  than  iiine  muiths  from  uie  last  such  survey.    In  cur 
esqjeriencei  coipldints  filed  with  s^^.ce  survey  agencies  often  idtentify  arei 
trigger  the  need  for  a  survey  of  the  facility  that    .  not  limited  to  the 
investi^tion  of  the  oorplaint  itself.    In  adoition,  we  are  ooncerred  with  the 
requiranent  that  a  standard  survey  would  have  to  be  corrfucted  within  two  months 
after  aiy  change  in  adninistration  or  managanent  of  a  facility.  Such 
raanaganent  changes  aze  not  infrequent  and  we  do  not  feel  that  our  staffing 
levels  could  regularly  permit  such  frequent  visits.   We  recamerxi  it  be 
discretionary  with  the  state  survey  agency  as  to  whether  cr  not  they  identify 
the  need  for  a  survey  based  upon  changes  m  adtanistratAQn,  manageient  or 
ownership. 
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The  Honorable  Henry  Waman 
May  21,  U87 


Me  are  seriGusIy  ooaoemed  about  the  actainistratlve  penal  ti^  that  are  fvcEioeed 
for  inadequate  aute  8uiv€y  perfozmazices.   Ibe  HMltL  Can  Pimncino 
Adnlnlstration  currently  uas  and  exarciaes  the  autbGrity  to  dbiv  when 
facilitiaa  are  £r\ndl  to  have  baan  inprcperly  caertlfied  either  procedurally  or 
intarpretively.  thie  federal  "lock-tehind"  authority  is  currently  the  evisject 
U  numeroja  appeals  azxl  of  ten  reaults  fron  interpcetive  di££er«x«6  betNeen 
■Ute  sunr^  aoBocies  and  the  Health  Chre  Financing  Adnini strati OQ—«hlch 
furtbrr  reinfccoes  our  reoanaeDdation  for  acklitionBl  statutory  aid  regulatory 
clarification  at  maxv  at  the  prcvisiona  oootained  in  this  bill.   Ihe  pcxipoeed 
penalty  foonula  would  severely  restrict  the  ability  at  a  state  surv^  agmcy  to 
continue  to  oonduct  anprocnriate  oartif  ication  activities.   We  f  indy  believe 
that  state  survey  agencies  hove  been,  are  and  will  oontinis  to  mate  (Mioated 
efforts  to  surv^  and  assure  ocncaianoe  with  fedr^ral  regulatory  requlrvnonts. 
Meral  validation  surv^  suggesting  iws  than  acceptable  state  survey 
peif  GEnanoe  should  trigger  increased  federal  managerial  and  ackninlstrative 
asristanoe  to  the  state  surv^  agency  not  the  inposition  of  a  fiscal  petal ty 
that  will  etfectively  cripple  the  agency  and  preclude  its  inprovanent. 

Me  also  note  that  the  bill  proposes  to  put  the  sUtes  at  risk  f  imncially  if  an 
inteonediate  sanction  is  Inpir^seiJ  and  the  facility  does  not  ocje  into  ooaplianoe 
during  the  tlixee  ndnO)  perloa  of  that  sanction,   tto  feel  this  is  an 
ioappxqpriate  wroach.  Nfaen  a  facility  is  fouid  not  to  be  in  ociis>lianc:e  but 
its  nonooplianae  does  not  isnediataiy  threaten  the  health  and  safety  of  its 
residents,  the  iopoaition  of  an  inteznadiate  sanction  short  of  temimtion 
appears  to  be  an  appcopiiate  stratetv.    In  sucfa  a  case*  the  state,  in  aUition 
to  identifying  the  itans  at  noncoivdianoe,  would  receive  fron  the  facility  a 
nan  of  Qtrracuon  to  ronac^  thoae  id«iUf led  defects.    Further,  thu  state 
«nuld  be  reL.pcnsible  for  properly  Bcnitorlng  the  facility  during  the  period  of 
i^oaition  at  the  inteanediate  aanction.   Miile  the  state  can  assuw  its 
repcnaibility,  it  nDnstfaeless  requires  che  facility  to  cpacate  in  a  good-faith 
relationahip.    If,  during  or  at  he  end  of  the  period  of  the  inteanediate 
sanction  the  facility  is  found  to  be  unable  or  mrilllng  to  reomV  its 
re^ilatczy  deticiencies,  it  does  not  seem  amcppriate  to  penalize  the  surv^ 
agency  for  such  a  failure,    tether*  the  penalty  should  rightly  be  against  the 
facility  by  means  at  denial  of  fTP  f or  the  SMppcrt  at  the  Nsdicaid  patients  in 
the  facility  during  that  tine  frone.   Me  strongly  urge  the  Subcomittee  to 
reoonaider  the  currsit  language  in  HR  3770  as  It  regards  this  natter. 

Me  sivport  the  pcopoeal  to  eliminate  the  inandatczy  oonduct  of  the  inapection  of 
care  process  separate  frcia  the  surv^  and  certification  activities.    At  the 
ane  time,  we  support  the  pzqposal  to  pemit  states  to  continue  to  (k) 
inspection  of  oare  activiUee  at  their  discretion.  Ms  hove  previously 
"anmanted  on  ana  sivported  the  requiranent  for  preadmission  screening  of 
mentally  retarded  and  mentally  ill  individuals.  Me  would  also  suggest  that 
preadnission  screening  authorization  for  Medicaid  reinfaursonent  should  be 
applied  to  all  nursing  bane  residents. 

In  HR  2270,  %ie  note  two  sections  vrharein  the  Secretary  has  the  authority  to 
grant  vwivers  regarding  registered  nurse  services  and  Life  Safety  ppde 
oaipl ianoe  raiuirenenta.   We  reooDnend  that  the  states  be  given  this  waiver 
authority  since  the  state  surv^  agenciee,  utilizing  other  available  state 
agency  reeouroes,  are  in  the  best  position  to  nake  InfoxmBd  decisions  on  these 
pota.  ial  waiver  requests. 
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IfaB  Hoiorable  Hairy  WaMun 
mge4 

21,  1987 


HR  2770  makBe  a  irfereuoe  to  surveyor  inooDBAntfetcieo  and  manrtftt-iw  o^e  states 
to  addraas  this  issvs.    Vtille  we  recognize  tJiat'  there  is  xnter^t^^er 
variation  at  the  state  level  #      would  also  suggest  the  problem  odsts  at  the 
natioMd  lat^.    Since  the  Msdicaid  progran  is  eesectially  a  national  program 
with  ai^uf  leant  federal  tirancial  ocninitinent*  wc  reooickund  that  the  Secretary 
be  dargad  to  identify  areas  cC  inocnsistency  and  to  develop  and  assist  the 
statM  in  inrlgnenting  piogians  to  reduce  such  moonfiistenries.    to  lesvre  such 
reepcDSibillty  at  the  state  le/el  does  not  Midress  the  greater  ocxicerru 

In  sumaxyr  Mr.  Qiaixman,  we  oomeiid  ycu«  Mr,  Dingellt  anc<  the  other  sponsors 
of  HR  2270  fcr  the  cxmniunents  you  have  made  and  which  are  orbodied  in  this 
pccfosed  legislatiau    He  believe  it  represents  a  sincere  duiire  on  ycur  part 
to  address  the  needs  of  our  elderly  population  in  need  of  of^rtain  instituUoral 
haaltii  care  services  and  we  believe  that  the  legislation*  as  proposed* 
rapceaenta  a  great  step  f  ocward.   We  sincerely  appreciate  the  cppoctunity  to 
provide  thaee  oonnents  am  trust  that  they  will  be  considerbd  along  w^th  thoee 
of  the  presaicers  at  your  hearing  cn  )tay  12*  1587.   We  are  xepared  to  pledge 
cur  organizational  an^  inoividual  supp^t  and  assistance  as  you*  the 
Subcomittee*  the  larger  Ocmnitteep  a»  the  Congress  furtr*^  debate  these 
issuas. 

Sincerely  yours. 


Richard  D.  Yeziar^  D.O. 

Chief  Medical  consultant 

Bureau  of  Healtn  F^mties 

Michigan  Departn^t  of  Pv^lic  Health 

3500  North  Logp^ 

P.O.  Box  30035 

Lansing/  Michigan  489? '> 

Vice  President  ana 
Chaiman,  Legislation  Oomittee 
Association  of  Health  Facility 
Licensing  and  Oertif  ication  Directors 

Oct   Mr.  Anc^  Schneider 
Ms.  Ruth  Katz 
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(>U»KM  ANE  MRSI\0(  ENTFR 


May  21.  1987 


(312)  98M300 


Honorable  Henry  Waxman 
Chairman 

Subcommittee  on  Health  &  Environment 
r'ommitfee  on  Energy  &  Commerce 
Room  2415 

Rayburn  Health  Office  Building 
Washington.  DC  20515 

ATTENTlONi     Randy  Schneider 

Dear  Representative  Waxman: 


I  am  president  of  Oxford  Lane.  Ltd.,  which  owns  and 


operates  Oxford  Lane  Nursing  Center.*    I  recently  reviewed  a 
transcript  of  the  testimony  of  Ms.  Sue  Mettel  given  on  May  12, 
1987  before  t-he  House  Select  Committee  on  Aging.     Ms.  Mettel 's 
testimony  concerned  Oxford  Lane.     Unfortunately,   it  contains 
numerous  inaccuracies  and  omissions  «^ich  create  a  general  false 
impression  about  the  quality  of  services  and  care  provided  at 
Oxford  Lane.     In  sun,  Ms.  Mettel  told  only  a  small  part  of  the 
Oxford  Lane  story.     I  wish  to  take  this  opportunity  to  correct 
the  inaccuracies  and  omissions  of  Ms.  Mettel' s  testimony  and  tell 
the  whole  story  of  Oxford  Lane. 


Ms.  Mettel's  testimony  mentions  that  the  Illinois 


Department  of  Public  Health  fovnd  deficiencies  at  Oy'ord  Lane 
during  se^ er&l  surveys  in  1986.     She  appended  to  her  written 
t-     :imony  several  reports  of  Illinois  Department  of  Public  Health 
suLveys.     However,  she  did  nrt  append  more  recent  reports  that 
are  favorable  to  Oxford  Lane  and  show  our  compliance  with  appli- 
cable regulations. 


Oxford  Lane  recently  changed  its  name  to  Alden  Nursing 
Center  of  NaperviHe. 
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Representative  Henry  Waxman 
May  21,  1987 
Page  Two 


We  do  not  deny  that  in  the  past  Oxford  Lane  experienced 
some  problems  in  providing  the  type  of  quality  care  that  we 
believe  our  residents  deserve.     In  September  of  1986,  the 
Illinois  Department  of  Public  Health  conducted  a  licensure  and 
certification  inspection  survey  of  Oxford  Lane.     That  survey 
found  a  number  of  deficiencies  in  nursing  services  being  receivea 
by  residents  of  Oxford  Lcne .    As  a  result  of  that  survey,  a  Plan 
of  Correction  was  prepared  to  correct  the  deficiencies  noted  in 
the  survey.     The  deficiencies  noted  in  the  September,  1986  survey 
resulted  primarily  from  inadequacies  in  staff  performance.     At  no 
time  did  the  Illinois  Department  of  Public  Health  inform  the 
management  of  Oxford  Lane  that  an  emergency  existed  at  the  faci- 
lity. 

Since  the  September,  1986  survey,  Oxford  Lane  has  taken 
extensive  measures  to  correct  the  deficiencies  found  in  the 
survey.     Those  measures  include: 

-  Replacing  approximately  60%  of  the  Oxford  Lane  staff; 

-  Replacing  the  Nursing  Home  Administrator; 

-  Replacing  the  Director  of  Nursing; 

-  Replacing  the  Assistant  Director  of  Nursing; 
"  Replacing  several  supervising  nurses; 

-  Replacing  the  Admissions  Director; 

-  Replacing  the  Business  Manager; 

-  Replacing  the  Social  Services  Director; 

-  Replacing  the  Resident  Care  Coordinator; 

-  Replacing  the  Housekeeping  Director;  and 

-  Replacing  nurses  who  failed  to  meet  the  standards  deemed 
appropriate  by  Oxford  Lane. 

Oxford  Lane  has  trained  and  supervised  the  new  staff 
members  and  has  worked  to  integrate  them  m  a  cohesive  team  to 
provide  quality  care  to  Oxford  Lane  residents.     To  this  end, 
Oxford  Lane  hired  an  outside  Nurse  Consultant  to  oversee  the 
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Nursing  Department  and  work  with  the  Nursing  Director  and 
Administrator . 

In  November,   1986  and  December,  198^,  Oxford  Lane  was 
resurveyed  by  the  Illinois  Department  of  Public  Health.  Those 
resurveys  showed  that  some  deficiencies  were  corrected,  but  some 
remained.     The  surveys  also  showed  that  acceptable  progress  was 
being  made  to  correct  remaining  deficiencies. 

On  March  25  and  26,  1987,  the  Illinois  Department  of 
Public  Health  again  resurveyed  Oxford  Lane.     That  resurvey 
involved  an  extensive  review  of  the  deficiencies  found  in  the 
September,  1986  survey,  as  well  as  any  deficiencies  noted  in  the 
November  and  December,   1986  resurveys.     The  results  of  the  March, 
1987  survey  show  that  Oxford  Lane  has  complied  substantially  with 
the  Plan  of  Correction  and  corrected  all  but  three  of  the  defi- 
ciencies noted  in  the  original  September,  1986  survey.  Those 
three  remaining  deficiencies  ware  not  of  a  nature  that  they 
created  an  immiment  threat  to  the  life  or  health  of  any  resident. 
Two  of  the  deficiencies  concerned  documentation  and  the  third 
concerned  er  single  incident  in  which  a  dosage  of  medication  was 
administered  one  hour  after  the  appropriate  time  for  administer- 
ing the  nedication.     Oxford  Lane  has  already  taken  steps  to 
remedy  those  deficiencies. 

Ms.  Mettel  states  on  pages  five  through  seven  of  her 
testimony  that  the  Oxford  Lane  Family  Council  hired  private  legal 
counsel  to  petition  the  Du  Page  County  Circuit  Court  for  the 
appointment  of  a  receiver.     She  further  states  that  through  the 
Family  Council's  effort,  the  State  appointed  a  monitor  to  Oxford 
Lane.     This  is  a  gross  misstatement  of  fact. 

It  IS  true  that  the  Family  Council  did  hire  a  private 
attorney  to  bring  a  lawsuit  seeking  the  appointment  of  a 
receiver.     Once  that  lawsuit  was  filed,  Oxford  Lane  voluntarily 
agreed  to  the  appointment  of  a  monitor  to  periodically  inspect 
the  facility  over  a  period  of  approximately  30  days  and  then 
report  the  findings  of  that  inspection  to  the  Du  Page  County 
Circuit  Court.     The  monitor  was  appointed  and  did  report  her 
findings  to  the  court.     The  monitor's  report  was  favorable  to  the 
facility.     Her  findings  showed  that  Oxford  Lane  is  in  compliance 
with  the  applicable  Department  of  Public  Health  regulations.  In 
essence,  the  monitor's  report  contradicts  the  entirety  of  Ms. 
Mettel's  testimony.     A  copy  of  the  sumrr.ary  of  the  monitor's 
report  is  attached.     You  will  note  that  the  monitor  reported  to 
the  Du  Page  County  Circuit  Court  on  May  8,   1987.     Ms.  Mettel 
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should  have  been  aware  of  the  favorable  findings  of  the  monitor 
prior  to  her  May  12,   1987  testimony. 

On  page  three  and  four  of  Ms,  i.^ttel's  testimony,  she 
lists  what  she  terms  several  "specific  incidents  experienced  by 
members  of  the  counsel,'     I  feel  that  it  is  necessary  to  comment 
on  each  of  these. 

First,  Ms.  Mettf;!  states  a  resident  was  observed  hand- 
cuffed as  a  form  of  punishment,     I  can  say  without  hesitation 
that  it  IS  not  the  policy  of  Oxford  Lane  to  handcuff  residents 
for  any  reason.     I  am  unaware  of  any  incident  in  which  a  resident 
was  handcufed.     If,   in  fact,  such  an  incident  did  occur,  the 
employee  responsible  would  be  fired  on  the  spot. 

Second,  Ms.  Mettel  states  that  on  another  occasion,  a 
resident  was  strapped  do%m  with  tight  restraints  so  that  an 
orderly  could  trim  her  nails  and  as  a  result,  the  resident  was 
bruised  on  her  forearms,     I  am  unaware  of  the  specific  incident 
to  which  Ms.  Mettel  is  referring.     However,  on  occasion,   it  may 
be  necessary  to  trim  a  resident *s  nails  for  the  resident's  own 
safety.     If  the  resident  xs  violent,  it  may  be  necessary  that  she 
be  restrained  during  the  period  during  which  her  nails  are 
trimmed.     On  any  such  occasion,  great  care  would  be  taken  to 
assure  the  safety  and  comfort  of  the  resident. 

Third,  Ms,  Mettel  states  that  a  resident  was  forced  to 
spend  an  evening  with  a  resident  who  had  died  in  the  bed  next  to 
her.     I  believe  the  occurrence  to  which  Ms.  Mettel  is  referring 
involved  a  situation  in  which  a  resident  did  die  during  the 
course  of  the  evening  and  the  body  could  not  be  moved  until  the 
doctor  pronounced  the  resident  dead.     The  body  did  not  remain  in 
the  room  for  an  unnecessarily  lengthy  period  of  time  and  the 
staff  did  not  "constantly  remind"  the  roommate  of  the  other 
resident's  death. 

Fourth,  Ms.  Mettel  alleges  that  a  resident  recently  had 
her  leg  amputated  due  to  complications  with  an  infected  bed  sore 
and  malnutrition.     Again,  Ms,  Mettel  fails  to  identify  the  resi- 
dent.    Without  qualification,  we  deny  that  any  amputation  has 
occurred  due  to  t^e  fault  of  any  Oxford  Lane  staff.     The  Oxford 
Lane  staff  is  aware  of  the  potential  problems  that  can  be  caused 
by  bed  sores  and  makes  every  effort  to  ensure  that  they  are 
prevented  or  treated  properly  once  detected. 
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Fifth,  Ms.  Mettel  alleges  that  two  residents  died  in 
December  and  February  due  to  dehydration  and  states  that  the 
Oxford  Lane  administrator  told  her  that  IV' s  vrere  being  pulled 
due  to  staff  shortages.     iv's  were  never  being  pulled  from 
residents  in  need  of  them  due  to  staff  shortages  or  for  any  other 
reason.     Again,  Ms.  Mettel  does  not  refer  specifically  to  any 
resident.     Ho%<rever,  the  deaths  to  which  J  suspect  she  is 
referring,  were  not  tne  result  of  dehydration. 

Finally,  Ms.  Mettel  states  that  a  family  member  noticed 
a  lump  on  a  re':ident*s  abdomen  which  eventually  developed  into 
cancer  without  any  treatment  ty  the  facility.     Again,  Ms.  Mettel 
does  not  identify  the  resident  and  we  are  unaware  of  to  whom  she 
is  referring.     However,  I  can  state  that  every  effort  is  made  to 
assure  that  residents  receive  proper  medical  care  and  any 
incident  such  as  this  would  have  been  called  to  my  attention. 

Ms.  Mettel  states  that  Oxford  Lane  is  indifferent  to 
the  concerns  of  the  families  of  residents.     This  is  utterly 
false,     oxford  Lane  encouraged  the  development  of  a  Family  Coun- 
cil and  the  management  frequently  encourages  open  communication 
between  the  Council  and  management. 

Ms.  Mettel  further  alleges  that  Oxford  Lane  attempted 
to  recruit  members  of  the  family  counsel  as  volunteers  for  the 
Oxford  Lane  facility.     She  states  that  the  reason  for  this 
recruitment  was  "to  increase  the  facilities'  reimbursement 
according  to  State  Medicaid  Program  guidelines."     This  allegation 
is  proposterous .     Oxford  Lane  never  undertook  to  recruit  »ny 
volunteers  from  the  Family  Council  for  any  reason  other  than  to 
foster  a  warm  relationship  between  the  residents  and  their  fami- 
lies and  to  improve  the  care  and  comfort  of  Oxford  Lane  -resi- 
dents.    Moreover,   the  use  of  volunteers  would  have  no  impact  on 
the  facility's  reimbursement. 

Ms.  Mettel  fik.ally  alleges  that  skilled  care  residents 
are  m  danger  of  being  moved  from  the  facility  due  to  the  loss  of 
Medicaid  paymencs.     Oxford  Lane  has  represented     o  the  residents, 
their  families,  and  the  Du  Page  County  Circuit  Court,   that  it 
will  not  transfer  any  skilled  care  residents  from  Oxford  Lane  due 
to  the  government's  nonpayment  of  Medicaid  reimbursement  payments 
notwithstanding  the  residents'  ability  to  ccnpensate  for  the  loss 
of  Medicaid  reimbursement  payments  by  the  government.  This 
representation  was  made  more  than  a  month  before  Ms.  Mettel 's 
test  imony . 


In  sum,  Oxford  Lane  is  comrr.itted  to  providing  quality 
care  to  all  its  residents.     It  has  acted  to  conform  its  opera- 
tions to  comply  with  all  applicable  state  and  federal  regul 
t  ions . 

I  appreciate  this  opportunity  to  complete  the  story  of 
Oxford  Lane.     If  the  committee  desires,   I  would  be  pleased  to 
testify  and  provide  you  with  a  broader  perspective  of  Oxford  Lane 
and  the  nursing  home  industry  than  that  which  was  provided  by  the 
testimony  of  Ms.  Mettel. 

Vel^truly  yours. 
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SUnnARY  OF  MONITOR'S  REPORT 
OXFORD  LANE 

4/1.),  4/15,  4/21,  4/22,  4/27,  5/1,  5/3,  £  5/4/87 

Monitor  did  not  obs«rv«  any  patterns  of  poor  car«, 
n#qliqanc«  in  nursing  arm  oc  lifm  thr#af  ninq  «ituationa 
whila  at  Oxford  Lant  for  8  viaita.    It  ia  tha  impraidldh 'ot 
thia  Bonitor/HFSN  that  tha  nav  nanaganant  taam  -  Adminiatcator, 
Diractor  of  Nuraaa,  Aasiatant  Diractor  of  Nuraaa,  Suparvisor  - 
hava  and  ara  continuing  to  obaarva  and  idantify  problaaa/ 
naada  in  thia  facility  and  ara  making  a    concartad  affort 
to  corract  paat  problana  at  thia  ticna-    Connanta  to  monitor 
by  raaidants  and  viaitora  vara  of  a  positiva  natura  ragarding 
changaa  thay  can  aaa  and  tha  availability  of  ataff,  aa  wall 
aa  tha  attituda  of  staff. 


Raapactfully  subiclttad: 


Raran  Atkins,  RN 
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